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Explanatory note

General policy statement
The primary purposes of this Bill are to implement elements of the
new regulatory framework for nonbank deposit takers and enhance
the Reserve Bank of New Zealand’s (the Bank) accountability and
transparency arrangements in relation to its financial sector functions.
As part of the Government’s Review of Financial Products and
Providers, a new regulatory framework for deposit takers was
agreed in September 2007. The new framework will require all
deposit takers, as defined in the Bill, to be licensed by the Bank, the
directors and senior managers of deposit takers to be subject to fit
and proper requirements, and deposit takers to comply with min
imum prudential standards prescribed in regulations and enforced
by trustees and the Bank. Deposit takers will continue to be subject
to trust deed, prospectus, and investment statement requirements
under the Securities Act 1978 and will continue to be supervised by
trustees.
This Bill implements part of the new regulatory framework for de
posit takers—mainly, the matters for which prudential regulations
may be prescribed. The licensing and fit and proper requirements for
deposit takers will be implemented in separate legislation intended
to be introduced into Parliament in 2008.
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The existing law is inadequate in setting prudential standards on non
bank deposit takers and provides insufficient support to trustees as
the frontline supervisor. Recent collapses of finance companies have
demonstrated the need for regulation that raises prudential standards
across the industry.
The objectives for the regulation of deposit takers are to promote a
sound and efficient financial system and avoid the significant damage
that may occur to the financial system if a deposit taker fails.
The Bill achieves its purposes by—
• defining deposit takers as persons that offer debt securities to

the public and are in the business of borrowing and lending
money or providing other financial services, and includes fi
nance companies, building societies, and credit unions:

• requiring deposit takers to obtain a credit rating from an ap
proved rating agency:

• empowering the promulgation of regulations that may—
• require a deposit taker to maintain a minimum amount

of capital:
• require deposit takers to maintain a capital ratio, set by

trustees and measured by a standardised capital ade
quacy framework:

• place a limit on the deposit taker’s exposure to its related
parties:

• require deposit takers to meet specified liquidity and
risk management requirements:

• prescribe corporate governance standards for deposit
takers:

• imposing reporting and attestation requirements on trustees to
allow the Bank to meet its role as the prudential regulator of
the nonbank deposit taker sector.

Under the regulatory arrangements, the Bank, trustees, and the Secur
ities Commission will each have responsibilities for different aspects
of regulating deposit takers. The particular responsibilities of each
are as follows:
• the Bank will have the authority to formulate, administer, and

enforce prudential requirements; and to monitor the deposit
taking sector:
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• trustees will continue to be the supervisors of deposit takers.
All deposit takers will continue to be required, as issuers under
the Securities Act 1978, to have a trust deed. The trust deed
will set out financial and reporting obligations of the deposit
taker, and the trustee will have responsibility for monitoring
deposit takers, enforcing compliance with trust deeds, and tak
ing action in situations of financial distress:

• the Securities Commission will have responsibility for formu
lating, administering, and enforcing deposit takers’ disclosure
requirements:

In light of the Bank’s increased regulatory powers and functions, the
Bill also contains measures designed to enhance its accountability.
These include—
• increasing the prominence of the Bank’s role as prudential

regulator through a new purpose statement and more specific
reference to its prudential functions in the section that defines
the duty of the Board of the Bank to monitor the Bank:

• providing a ministerial power to direct the Bank to have re
gard to relevant government policies relating to its statutory
prudential functions:

• providing additional content that the Bank is required to in
clude in its statement of intent to enable better assessment to
be made of the Bank’s performance:

• requiring the Bank to produce a financial stability report that
contains information on the soundness and efficiency of the
financial system and allows a basis for which to judge the
Bank’s exercise of its statutory prudential powers.

Clause by clause analysis
Clause 1 is the Title clause.
Clause 2 provides for the Bill to come into force on the day after the
date on which it receives the Royal assent.
Clause 3 identifies the Reserve Bank of New Zealand Act 1989 as
the principal Act amended by this Bill.
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Part 1
Amendments outside Part 6 of principal

Act
Clause 4 repeals the Long Title. This is replaced by a purpose section
(clause 5).
Clause 5 inserts new section 1A. This provides that the purpose of the
Act is to provide for the Reserve Bank of New Zealand (the Bank),
as the central bank, to be responsible for—
• formulating and implementing monetary policy designed to

promote stability in the general level of prices, while recog
nising the Crown’s right to determine economic policy; and

• promoting the maintenance of a sound and efficient financial
system; and

• carrying out other functions, and exercising powers, specified
in the Act.

Clause 6 repeals and replaces section 16, which relates to dealing
in foreign exchange by the Bank. Section 16 currently provides for
the Bank to deal in foreign exchange with any person it thinks fit,
including the Crown. New section 16 carries this over and provides,
in addition, that the Bank may deal in foreign exchange on behalf of
any person, including the Crown.
Clause 7 amends section 24, which relates to the level of foreign re
serves that must be maintained by the Bank. This amendment, in
conjunction with the amendment made by clause 6, clarifies the ex
tent of the Bank’s powers to deal in foreign exchange. As a result of
the amendments, the Bank’s powers in this regard are contained in 1
section only (new section 16).
Clause 8 repeals and substitutes section 33, which relates to policy
advice provided by the Bank to the Minister of Finance. Under new
section 33, in addition to the Bank providing policy advice to the
Minister on any matters or subjects within the Bank’s responsibility,
the Bank must, on the request of the Minister, provide him or her
with policy advice on any matter specified in the request.
Clause 9 amends section 53(1), which relates to the duties of the
Board of the Bank. In line with the new purpose section (new section
1A), new section 53(1)(a) provides that the Board must keep under
constant review the performance of the Bank in carrying out its func
tions.
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Clause 10 inserts new section 68B. This section provides that the
Minister may direct the Bank to have regard to a government policy
that relates to the Bank’s functions under Parts 5 to 5C (which relate
to the registration of banks and prudential supervision of registered
banks) and new Part 5D (which relates to deposit takers).
Clause 11 inserts new Part 5D, which relates to the regulation of
deposit takers.
New sections 157A to 157H provide for preliminary matters relating
to the Part. In particular,—
• new section 157A provides that the powers conferred by the

Part must be exercised for the purposes of—
• promoting the maintenance of a sound and efficient fi

nancial system; or
• avoiding significant damage to the financial system that

could result from the failure of a deposit taker:
• new section 157B defines terms used in the Part:
• new section 157C provides a definition of deposit taker, which

is central to the application of the Part:
• new section 157D provides that in so far as the Part applies to

trust deeds it applies to every trust deed, whether or not the
deed was registered under the Securities Act 1978 before the
commencement of the Part:

• new section 157E requires the Bank to consult with certain
persons before recommending themaking of regulations under
the Part and before exercising its powers under new section
157G (which relates to exemptions from the Part):

• new section 157F requires the Bank to publish the principles
on which it acts or proposes to act in respect of matters within
its discretion under the Part:

• new section 157G empowers the Bank to exempt persons or
classes of persons from compliance with any provision of the
Part or regulations under the Part and to grant an exemption
on any terms and conditions it thinks fit:

• new section 157H sets out the effect of an exemption.
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New sections 157I to 157K relate to credit ratings of deposit takers.
Under these sections—
• a deposit taker must have a current rating of its creditworthi

ness or, if required by regulations made under new section
157K, the creditworthiness of the borrowing group of which
the deposit taker is part:

• the credit rating must be from a rating agency approved by the
Bank:

• the rating must comply with the requirements prescribed by
regulations made under new section 157K.

New sections 157L and 157M relate to governance of deposit takers.
These sections—
• empower the making of regulations for the purpose of impos

ing requirements in relation to the governance of deposit tak
ers, including requirements concerning the size and composi
tion of a deposit taker’s governing body and requirements that
particular provisions be included or not be included in its gov
erning document:

• provide that a deposit taker must comply with all requirements
in relation to governance of the deposit taker imposed by regu
lations.

New sections 157N and 157O relate to risk management by deposit
takers. These sections—
• empower the making of regulations for the purposes of impos

ing requirements relating to—
• systems, policies, and standards that must be adopted by

deposit takers for identifying and managing credit risks,
liquidity risks, market risks, and operating risks; and

• auditing of those systems, policies, and standards:
• provide that a deposit taker must comply with all requirements

in relation to risk management imposed by regulations.
New sections 157P and 157Q relate to the minimum capital that a
deposit taker is required to maintain. These sections—
• provide that a deposit taker and the trustee must ensure that the

trust deed sets out the minimum capital that the deposit taker
is required to maintain:
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• empower the making of regulations for the purposes of pre
scribing amounts and forms of capital:

• provide that the deposit taker must maintain capital of not less
than the amount prescribed and in a form prescribed.

New sections 157R to 157T relate to capital ratios to be maintained
by deposit takers. These sections—
• empower the making of regulations for the purpose of impos

ing a requirement that deposit takers and trustees ensure that
trust deeds include a capital ratio, calculated in accordance
with a specified framework, that the deposit taker must main
tain:

• provide that deposit takers and trustees must comply with any
requirement imposed by regulations:

• provide that a deposit taker must maintain any capital ratio
required to be included in the trust deed by those regulations.

New sections 157U to 157X relate to restrictions on exposures of
deposit takers to related parties. These sections—
• empower the making of regulations for the purpose of impos

ing a requirement that deposit takers and trustees ensure trust
deeds include a maximum limit on exposures to related par
ties:

• provide that deposit takers and trustees must comply with any
requirement imposed by those regulations:

• provide that a deposit taker must not exceed any maximum
limit on exposures to related parties required to be included in
the trust deed.

New sections 157Y to 157ZA relate to liquidity requirements. These
sections—
• empower the making of regulations for the purpose of impos

ing a requirement that deposit takers and trustees ensure that
trust deeds include liquidity requirements. In relation to the
requirements to be included in the trust deed, the regulations
may prescribe (among other things)—
• minimum amounts of liquid assets relative to liabilities

that must be maintained by deposit takers:
• requirements concerning matching maturity of assets

and liabilities:
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• other measures designed to ensure that deposit takers
maintain prudent cash flows and levels of liquid assets
sufficient to enable them to withstand liquidity shocks
such as events that result in deposit takers experiencing
significantly reduced inflows of liquid assets:

• provide that deposit takers and trustees must comply with a
requirement prescribed by those regulations:

• provide that a deposit taker must comply with the liquidity
requirements required by regulations to be included in the trust
deed.

New sections 157ZB and 157ZC concern amendments to trust deeds.
New section 157ZB relates to the validity of amendments made to
trust deeds in compliance with the Part or regulations made under the
Part in circumstances where, for example, the trust deed contains no
power of variation, or there is a defect in the form of the amendment.
New section 157ZC provides that a trustee may, after making reason
able efforts in good faith to negotiate with the deposit taker, execute
a deed amending the trust deed without the consent or agreement of
the deposit taker or any other person in order to ensure that the trust
deed complies with the requirements of the Part or regulations made
under the Part.
New sections 157ZD to 157ZG relate to obligations of trustees to the
Bank. Under these sections—
• the Bank may require a trustee to attest whether or not the

trustee is satisfied the deposit taker is complying with the re
quirements of the Part or regulations made under it:

• if the trustee is not able to provide that attestation, it must
report to the Bank the reason:

• a trustee must report to the Bank a noncompliance or likely
noncompliance with the Part or regulations made under it if
there are reasonable grounds for the trustee to believe that
these circumstances apply:

• if a trustee, in performing, or in connection with performing,
its functions as trustee, forms certain opinions concerning the
solvency of the deposit taker or a breach of the trust deed, the
trustee must inform the Bank and disclose information relating
to the affairs of the deposit taker relevant to that opinion:
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• trustees are provided certain protections from proceedings, ter
mination of their appointment, and action in respect of their
professional conduct arising from their disclosure in good faith
of such information.

New sections 157ZH to 157ZL provide for enforcement powers of the
Bank. Under these sections,—
• for the purpose of investigating whether a deposit taker is com

plying with the Part or regulations made under it, the Bank can
require the deposit taker to supply the Bank with a report, or
series of reports, by a person approved or appointed by the
Bank, on matters relating to the business, operation, or man
agement of the deposit taker:

• the deposit taker must provide the approved or appointed per
son with access to certain information:

• if the Bank has reasonable cause to believe a deposit taker has
committed an offence against the Part, the Bank may—
• give the deposit taker notice requiring it to provide the

Bank with material specified in the notice; or
• appoint a suitably qualified person to enter and search a

place and seize certain material:
• a person appointed by the Bank to enter and search a place and

seize material can only act where the person is authorised by a
search warrant issued by a Judge of the High Court under new
section 157ZL.

New section 157ZM provides for the confidentiality of information
received by the Bank, or a person appointed by the Bank to enter
and search a place, or information relating to the exercise of powers
under the Part.
New section 157ZN provides that a person who fails to comply with
new section 157ZM commits an offence punishable by imprisonment
for a term not exceeding 3 months or a fine not exceeding $50,000
in the case of an individual, or a fine not exceeding $500,000 in the
case of a body corporate.
New section 157ZO relates to the application of the Official Informa
tion Act 1982 and other Acts to information covered by new section
157ZM (which relates to confidentiality).
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New section 157ZP provides that a deposit taker who breaches vari
ous sections commits an offence. The sections referred to relate to
the obligations to—
• have a current credit rating (new section 157I):
• comply with all requirements in relation to governance im

posed by regulations (new section 157M):
• comply with all requirements in relation to risk management

imposed by regulations (new section 157O):
• ensure the trust deed sets out the minimum capital the deposit

taker is required to maintain (new section 157P):
• maintain minimum capital of not less than the amount pre

scribed by regulations (new section 157Q):
• ensure that the trust deed complies with any requirement im

posed by regulations to include a capital ratio in the trust deed
(new section 157S):

• maintain any capital ratio required to be included in the trust
deed by regulations (new section 157T):

• ensure the trust deed complies with any requirement to include
a maximum limit on exposures to related parties (new section
157W):

• not exceed any maximum limit on exposures to related parties
required to be included in the trust deed by regulations (new
section 157X):

• comply with any requirement imposed by regulations to in
clude liquidity requirements in the trust deed (new section
157Z):

• comply with any liquidity requirements required by regula
tions to be included in the trust deed (new section 157ZA).

The offence of breaching new section 157I (which relates to the re
quirement to have a current credit rating) is punishable, in the case of
an individual, by imprisonment for a term not exceeding 18months or
a fine not exceeding $200,000, or both, and in the case of a body cor
porate, by a fine not exceeding $2,000,000. The offence of breaching
any of the other sections referred to in new section 157ZP is punish
able, in the case of an individual, by imprisonment for a term not
exceeding 12 months or a fine not exceeding $100,000, or both, and
in the case of a body corporate, by a fine not exceeding $1,000,000
(new section 157ZT(1) and (2)).
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New section 157ZQ provides for further offences by deposit tak
ers. These offences relate to failing to provide information or access
to information as required under the investigation and enforcement
powers of the Bank, making a statement or providing information
knowing it to be false or misleading in a material particular, or ob
structing and hindering an authorised person in the execution of any
powers conferred on the person by the Part or regulations made under
it. These offences are punishable by imprisonment for a term not ex
ceeding 12 months or a fine not exceeding $100,000, or both, in the
case of an individual, and a fine not exceeding $1,000,000 in the case
of a body corporate (new section 157T(2)).
New section 157ZR provides that a director of a body corporate con
victed of an offence under new section 157ZP or new section 157ZQ
is guilty of an offence if the following 3 elements are proved:
• that the act that constituted the offence took place with his or

her authority, permission, or consent; and
• that he or she could reasonably be expected to have known that

the offence was to be or was being committed; and
• that he or she failed to take reasonable steps to prevent or stop

it.
The offence is punishable by a term of imprisonment not exceeding
12 months or a fine not exceeding $100,000, or both (new section
157ZT(3)).
New section 157ZS(1) provides that a trustee who breaches various
sections commits an offence. The sections referred to relate to the
obligations to—
• ensure the trust deed—

• sets out the minimum capital that the deposit taker is
required to maintain (new section 157P):

• complies with any requirement imposed by regulations
to include a capital ratio (new section 157S):

• complies with any requirement imposed by regulations
to include a maximum limit on exposures to related par
ties (new section 157W):

• complies with any requirement imposed by regulations
to include liquidity requirements (new section 157Z):

• provide an attestation to the Bank or reasons why an attestation
cannot be provided (new section 157ZD):
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• report to the Bank any noncompliance or likely noncompli
ance by the deposit taker (new section 157ZE):

• provide information to the Bank in certain circumstances (new
section 157ZF).

New section 157ZS(2) provides that a trustee commits an offence if
the trustee makes a statement to the Bank in relation to the trustee’s
obligations to the Bank, including providing an attestation, knowing
it to be false or misleading in a material particular.
Any offence by a trustee under new section 157ZS is punishable by
a fine not exceeding $200,000 (new section 157ZT(4)).
New section 157ZU relates to the regulationmaking powers in new
sections 157K, 157L, 157N, 157P, 157R, 157U, and 157Y. It provides
that regulations made under any of those sections may—
• prescribe clauses relating to the matters referred to in those

sections that must be deemed to be contained in or adopted by
trust deeds:

• prescribe requirements or clauses that apply to all deposit tak
ers, different classes of deposit takers, or particular deposit
takers.

Part 2
Amendments to Part 6 of principal Act

Clause 12 repeals and replaces the Part 6 heading with the new head
ing “Financial and accountability matters”.
Clause 13 inserts 2 sections after section 162 under the new heading
“Accountability documents”.
New section 162AA sets out the purpose of the 3 accountability docu
ments required under Part 6 (the statement of intent, annual report,
and financial stability report).
New section 162AB requires the Bank to regularly assess the regula
tory impacts of the policies adopted or applied under Part 5 and Parts
5B to new Part 5D and give reports on the assessments to the Min
ister.
Clause 14 inserts the new heading “Statement of intent” above sec
tion 162A.
Clause 15 amends section 162B(1), which provides for the informa
tion the statement of intent is required to contain. Clause 15(1) re
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peals paragraphs (c) and (d) and replaces them with 3 paragraphs.
New paragraphs (c) and (d) require the statement of intent to in
clude—
• the specific impacts, outcomes, and objectives the Bank seeks

to achieve and contribute to; and
• how the Bank intends to perform its functions and conduct its

operations to do that.
New paragraph (da) is consequential to new section 68B, and re
quires the Bank to include information on how it has had regard to
any direction given by the Minister under that section.
Clause 15(2) amends section 162B(1) by adding new paragraphs (g)
to (i) which require the statement of intent to include—
• the main financial and nonfinancial measures and standards

by which the future performance of the Bank may be judged:
• the matters on which the Bank will consult or notify the Min

ister before making a decision, the matters on which it will
report to its Minister, and the frequency of reporting:

• any other matters that are reasonably necessary to achieve an
understanding of the Bank’s intentions and direction.

Clause 16 amends section 162C, which sets out the process for pro
viding a statement of intent to the Minister, with the effect that if the
Minister’s comments on the draft statement of intent include com
ment on the financial sector regulatory outcomes set out in the draft,
the Bank’s final statement of intent to the Minister must provide a re
sponse to those comments that demonstrates how the Bank has taken
them into account in formulating its objectives.
Clause 17 inserts the new heading “Annual reports” above section
163.
Clause 18 amends section 163(2) to require the Bank’s annual report
to include an assessment against the intentions, measures, and stan
dards set out in the statement of intent prepared at the beginning of
the financial year.
Clause 19 inserts a new section above section 166 under the new
heading “Financial stability reports”. New section 165A requires
the Bank to prepare financial stability reports at 6monthly intervals.
These must be provided to the Minister and published.
Clause 20 inserts the new heading “Audits” above section 166.
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Clause 21 adds new Schedules 3 and 4. New Schedule 3 sets out
general provisions that relate to material incorporated by reference
in regulations made under new Part 5D.
New Schedule 4 sets out provisions that apply to search warrants ap
plied for and issued under new Part 5D. These include provisions
concerning—
• what must be contained in an application for a search warrant:
• how an application for a search warrant may be made:
• the form and content of a search warrant:
• when a search warrant is executed:
• powers conferred by a search warrant:
• powers of persons called to assist a person executing a search

warrant:
• requirements that apply to a person executing a search warrant

at the time of initial entry to a place and on completion of
execution of the search warrant:

• the provision of an inventory of items seized:
• circumstances in which compliance with certain provisions is

not required.

Regulatory impact statement
Executive Summary
In June and September 2007, Cabinet agreed to a new regulatory
framework for nonbank deposit takers (NBDTs). These include fi
nance companies, building societies, and credit unions. Under the
proposed arrangements, all deposit takers will need to comply with
prudential and other requirements prescribed in regulations. Most of
these prudential requirements will be incorporated into trust deeds.
Trustees will continue to supervise NBDTs under trust deeds, pur
suant to the Securities Act 1978. NBDTs will continue to be subject
to disclosure requirements under the Securities Act 1978, with en
hancements.

Adequacy statement
The Regulatory Impact Assessment Unit (RIAU) in the Ministry of
Economic Development advised that this regulatory impact state
ment was adequate and that it was not required to be subsequently
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reviewed in September. However, as the agency responsible for the
preparation of the regulatory impact statement, the Reserve Bank at
tests to its adequacy.

Status quo and problem
There are around 130 NBDTs currently operating in New
Zealand—mainly finance companies, building societies, and
credit unions. They represent around 10% of total deposits and
lending, and had been growing in market share relative to banks.
NBDTs are currently regulated as debt issuers under the Securities
Act 1978 in much the same way as other debt issuers. As such, they
are required to be supervised by trustees and issue prospectuses and
investment statements. Under those arrangements, trustees set the
prudential, reporting, and other requirements for each NBDT and
have the power to enforce compliance and take remedial actionwhere
necessary. In addition, credit unions are regulated under specific le
gislation.
NBDTs have special features that warrant a form of regulation that
goes beyond that required for other debt issuers, including the fol
lowing:
• many NBDTs perform banklike functions, including provid

ing oncall or shortterm deposit facilities that are relied on
for transaction purposes. This suggests that NBDTs should
be regulated in some respects in a manner similar to that ap
plicable to banks, while still facilitating continued diversity,
flexibility, and competitiveness in the NBDT sector:

• unlike corporate bond and other debt issues, in which the funds
are used to finance the issuer’s own business, NBDTs, like
banks, lend to many clients. This makes it difficult for de
positors to ascertain the true risk of an NBDT and provides
a justification for additional prudential and disclosurebased
regulation:

• NBDTs are potentially vulnerable to contagion risk, whereby
the distress or failure of some NBDTs could trigger acute dis
tress or failure in others. This suggests the need for enhance
ments to the standard regulation of debt issuers, such as in re
spect of public disclosure requirements, ratings, and distress
management arrangements.
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There are a number of deficiencies in the existing regulation of
NBDTs, including the absence of minimum entry requirements for
NBDTs, inconsistency in governance and prudential requirements
across NBDTs, inadequate official oversight of trustee supervi
sion, inadequacies in public disclosures, and insufficient means
for investors to assess and compare NBDT risk profiles. These
deficiencies impede the ability to maintain a sound and efficient
financial system, undermine competitive neutrality in the sector,
and have the potential to lead to a misallocation of resources and
potential instability in the sector.
The NBDT sector has experienced some difficulties in recent times,
with 3 finance companies having failed in 2006, and a number of
others in 2007. The potential remains for more NBDT failures. Al
though it is unlikely that these would pose problems for the sound
ness of the financial system, these failures have led to an erosion in
confidence in the NBDT sector, with the potential for some NBDT
failures causing instability for others. Significant turbulence in the
sector could also lead to depositors migrating to banks, thereby re
ducing the overall competitiveness of the deposittaking sector. The
proposed reforms to NBDT regulation will not provide any quick
solutions to this situation, but should help to foster the longerterm
soundness and resilience of the NBDT sector.
The retention of the status quo is not desirable for a number of rea
sons, including the following:
• the existing arrangements do not adequately meet the policy

objectives. They fail to adequately promote sound governance
and risk management practices within NBDTs or to provide
depositors with a reliable and accessible means of assessing
and comparing risks across the NBDT sector:

• the existing arrangements are not competitively neutral within
the NBDT sector—there are inconsistencies in regulation of
likeentities:

• the existing arrangements are not conducive to achieving mar
ket disciplines in the NBDT sector, mainly due to lack of
userfriendly, timely, and complete financial disclosures and
lack of information that clearly identifies the riskiness of an
NBDT:
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• there are no minimum requirements for ongoing supervi
sion, including prudential requirements relating to capital,
constraints on lending to related parties, limits on exposure
concentration, or standardised triggers for prompt corrective
action. The absence of these requirements reduces the cap
acity to promote a minimum level of prudential soundness in
the NBDT sector and creates a risk of excessive or noncom
mercial lending to related parties.

Objectives
The proposals seek to promote a sound and efficient financial system
by—
• ensuring all NBDTs meet a transparent set of prudential re

quirements designed to promote sound governance and risk
management in NBDTs and promote depositor confidence:

• providing depositors with a clearer basis for distinguishing be
tween lowerrisk and higherrisk NBDTs.

Alternative and preferred options
The main criteria against which the options have been assessed are—
• effectiveness in meeting policy objectives:
• compliance costs:
• administration costs and risks to government:
• competitive neutrality and impact on market efficiency.

Minimum capital
It has been agreed by Cabinet that NBDTs should be required to have
a minimum amount of capital (ie, shareholders’ equity) in order to
ensure a reasonable level of NBDT shareholder commitment and fi
nancial substance.

Alternative options
While the level of capital will be set in regulation the likely level for
most NBDTs is $2 million. This figure was arrived at in comparison
with its alternatives considered, which were as follows:
• minimum capital of $500,000:
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• minimum capital of $2 million:
• minimum capital of $5 million.
The minimum level of capital needs to be sufficient to ensure a rea
sonable level of shareholder commitment and financial substance for
an NBDT, while not so high as to impede contestability and compet
itiveness in the deposittaking sector.
A minimum capital level of $500,000 is considered insufficient for
an NBDT, given the need for financial substance and serious commit
ment by shareholders, and the risks to depositors. Most submissions
on the discussion document issued in 2006 concurred with this view.
A minimum capital level of $5 million would provide a reasonably
strong measure of shareholder commitment and financial substance,
but would reduce the contestability and competitiveness of the de
posittaking sector, particularly in niche markets. It would require a
significant number of existing NBDTs to inject capital and could re
sult in some otherwise financially sound NBDTs leaving the market.

Preferred option
The preferred option is a minimum capital level of $2 million, in
the form of equity (ie, share capital) or a similar form of permanent
funding from owners, with this amount to be reviewed from time to
time. This was the upper limit of the range proposed in the discussion
document for NBDTs in 2006. Many submissions on that discussion
document favoured this figure. This amount of capital would provide
some assurance that owners of NBDTs are committing a reasonable
level of resource to the entity prior to obtaining funds from the pub
lic, while not overly constraining the entry of small NBDTs. Only
a small number of NBDTs are likely to have to increase their cap
ital if a $2 million minimum is specified. A transition period will be
adopted to give NBDTs time to comply with minimum capital and
other prudential requirements.
It is anticipated that some smaller NBDTSwill be exempted from this
requirement, but that they will be subject to a minimum capital ratio
relative to the size and nature of their assets and other exposures, with
the level of ratio to be determined by regulations after consultation
with the industry.
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Capital ratio framework
Cabinet has agreed that all NBDTs should be required to have a cap
ital ratio in their trust deed, with the level of the ratio determined
by agreement between trustees and each NBDT, but measured on a
framework prescribed in regulations. This will ensure that capital
adequacy is measured on a consistent basis across the industry and
in a manner that takes into account the nature of exposures and risks
of an NBDT.

Alternative Options
The main alternatives considered were—
• Option 1—a capital ratio based on the proportion of sharehold

ers’ equity to total assets (ie, a simple equity ratio):
• Option 2—a capital ratio based on a broader category of cap

ital (including shareholders’ equity and some forms of subor
dinated debt) in relation to riskweighted assets and offbal
ance sheet exposures (such as the international Basel I Capital
Framework currently applied to banks and other deposit takers
internationally and to banks in New Zealand):

• Option 3—a capital ratio based on a broader category of cap
ital (including shareholders’ equity and some forms of subor
dinated debt) in relation to riskweighted assets and offbal
ance sheet exposures, plus market risk and operational risk
exposures (such as a simplified form of the Basel II Capital
Framework soon to be applied to banks and deposittakers
internationally and to banks in New Zealand).

Preferred option
It is proposed that the details of the capital framework be devel
oped in consultation with stakeholders, particularly NBDTs and their
trustees, in the course of preparing regulations. Subject to that con
sultation, the current preference is for option 3 above—a simpli
fied form of the new Basel II framework. This would ensure that
NBDT capital calculations are made on a similar basis as for banks,
and thereby facilitate comparisons between NBDTs and banks. It
would also be consistent with the Australian approach and with that
proposed in many other countries. A simplified form of Basel II
would also provide a relatively comprehensive framework for assess
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ing capital relative to assets and other risk exposures—more so than
the alternative options. It would also assist in encouraging better
identification and management of risks by NBDTs.
Although it is proposed that a simplified version of Basel II would be
adopted, the new framework would nonetheless require trustees and
NBDTs to develop their understanding of the arrangements. This will
take time. It will also require some compliance costs for NBDTs,
potentially including the cost of new or modified information sys
tems, and in some cases an increase in capital. The capital framework
may also have implications for the types of lending and other activ
ities conducted by NBDTs, including making some forms of business
more capitaldemanding and therefore potentially more costly.
In order to avoid excessive compliance costs and facilitate a smooth
adjustment to the new framework, it is intended that NBDTs would
be given time to come into compliance and that the Bank would
issue guidelines and provide assistance to NBDTs and their trustees
to understand the arrangements. A full consultation process will be
adopted before any decisions are made on the capital framework.

Restrictions on lending to related parties
Cabinet has agreed that there should be some form of restriction on
lending and other business dealings with parties that are related to
NBDTs (eg, entities or persons with the capacity to control or signifi
cantly influence the NBDT and other affiliated persons or entities).
This is because related party lending and other business dealings can
be a major source of risk—such as lending on noncommercial terms
or effectively denuding the NBDT of its capital—to the detriment of
depositors.

Alternative Options
The following options for restricting lending and other dealings with
related parties have been considered:
• Option 1—require NBDTs to have a limit on related party

lending, where the trustee sets the limit, and the exposure is
calculated on a basis prescribed in regulation:

• Option 2—require NBDTs to have a limit on related party
lending, where a maximum limit is prescribed in regulation:
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• Option 3—no limit, but require disclosure of exposures to re
lated parties:

• Option 4—require deductions of lending to related parties
from an NBDT’s capital.

In each of the above options, it would also be a requirement for an
NBDT’s directors and CEO to attest in offer documents that they are
satisfied that lending to related parties is on commercial terms and
not contrary to the interests of the NBDT’s depositors. It would also
be a requirement for related party lending to be publicly disclosed
in offer documents. Each option would also involve a standardised
definition of related party and standardised measurement of lending
and exposure.
All options have benefits and costs. Option 1 provides flexibility for
the trustee and NBDT to agree on the limit, while still ensuring a con
sistency of approach in the definition of related party and exposure
to related parties. It would avoid the costs associated with a standard
limit (ie, option 2), but would create a risk of some NBDTs having
excessively high limits, to the detriment of depositors. Option 2 over
comes that disadvantage, but would be inflexible and entail compli
ance and efficiency costs unless applied with exemptions. Applying
exemptions would then create moral hazard risks and introduce in
consistency in approach.
Option 3 would rely solely on disclosure and market discipline. It
would also place reliance on credit rating agencies to assess the risks
associated with related party lending and factor that into the NBDT
rating. While it would avoid compliance and efficiency costs associ
ated with a limit, it would also create a significant risk of excessive
related party lending.
Option 4 would be an effective means of reducing the incentives for
related party lending, given that all such lending would have to be
deducted from capital for the purpose of determining the capital ra
tio. However, it would be a harsh treatment of related party lending,
presuming, as it does, that any such lending is irrecoverable. (Note,
however, that any sensible capital adequacy regime will require de
duction of equity investments or subordinated debt exposures to re
lated parties.)
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Preferred option
The preferred option is option 1, subject to consultation with stake
holders at the time regulations are prepared. Option 1 allows for flex
ibility across NBDTs, while still providing an assurance that trustees
will specify a limit at some level on related party exposures, and on
the basis of a standardised measurement framework. There is a risk
that some NBDTs will have excessively high limits, permitting a de
nudation of capital. That risk can be countered to some degree by the
proposal for public disclosure by NBDTs of their related party expos
ures. It is also proposed that the legislation will enable regulations
to be made to prescribe a maximum limit on related party exposures
if this proves to be necessary.

Credit ratings—options for reducing compliance costs
The Bill requires that a NBDT must have a credit rating from an
approved rating agency.

Alternative options
Three options have been considered for reducing compliance costs
for credit ratings as follows:
• Option 1—exempting small NBDTs from a rating:
• Option 2—a government subsidy for small NBDTs to defray

some or all of the costs of a rating; no exemptions:
• Option 3—all NBDTs to be subject to a rating, but on the basis

of a concessional rating fee negotiated with rating agencies.
The typical annual fee for a credit rating from one of the major rating
agencies for an NBDT is around $30,000, although the fee will vary
depending on the rating agency and the size and nature of the NBDT.
Although this cost is significant in dollar terms, it is generally only a
very small proportion of an NBDT’s revenue or deposit base. How
ever, the cost is proportionately higher for small NBDTs, especially
when the indirect costs are taken into account, such as management
time, data system costs, etc. In the case of very small NBDTs, such
as some credit unions, the total costs may be substantial relative to
their revenue, deposit base, and management capacity.
Option 1 would avoid the direct and indirect costs of a rating by ex
empting small NBDTs from the need for a rating. Different size
thresholds have been considered, including total assets of $10 mil
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lion, $20 million, and $50 million. The higher the threshold for ex
emption, the more NBDTs would be exempted from the need for a
rating. For example, a $10 million total asset threshold would re
sult in approximately 30 credit unions and 10 other NBDTs being
exempted from the need for a rating. That number increases signifi
cantly if the threshold is set at $20 million. A higher threshold would
undermine the effectiveness of mandatory credit ratings by making
it more difficult for investors to compare risk/return profiles across
NBDTs.
Option 2would require all NBDTs to have a rating, but would involve
partial or full governmentfunded subsidies for the direct costs of a
rating for small NBDTs. Based on a threshold of $10 million of total
assets, and full subsidy for the annual rating fee, the cost to govern
ment is estimated at around $300,000 per annum, with the potential
for it to be significantly higher depending on whether credit unions
operate as individual entities or in consolidated groups. A subsidy
would not insulate small NBDTs from the indirect compliance costs
of a rating.
Option 3 has been assessed and, although there may be scope for
negotiating concessional fees for small NBDTs on a package basis,
preliminary assessments suggest that the cost savings are unlikely to
be substantial. Again, this option would not insulate small NBDTs
from the indirect compliance costs of a rating.
Under option 1, depositors of exempted NBDTs are denied the bene
fit of a rating, whereas that is not the case under the other 2 options.
However, there would be scope to provide some protection to depos
itors under option 1 by requiring exempted NBDTs to disclose the
absence of a rating, to prohibit or restrict alternative ratings, and to
require some minimum prudential requirements (eg, minimum cap
ital adequacy ratios and maximum related party exposure limits).

Preferred option
The preferred option is to exempt NBDTswith total assets of less than
$10 million. This is considered to be the most costeffective means
of reducing compliance costs for small NBDTs, while still provid
ing some protection to depositors of exempted NBDTs (through the
measures referred to above). It will result in most NBDTs being re
quired to have a rating, while still enabling very small NBDTs to
operate without one.
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Consultation
Stakeholder consultation
In 2006, the review of NBDT regulation was subject to extensive
consultation with stakeholders, including many NBDTs, industry as
sociations, trustees, and consumer bodies. The decisions made by
Cabinet in June and September this year were publicly released. In
developing the further details of the proposals, there has been addi
tional consultation with stakeholders.
Given that the detailed regulatory requirements are intended to be
set out in regulations, there will be thorough consultation with stake
holders at the time those regulations are prepared.

Government departments/agencies consultation
This paper was prepared by the Reserve Bank. The following gov
ernment agencies have been consulted on the proposals in this paper:
the Ministry of Economic Development, the Treasury, the Ministry
of Justice, the Securities Commission, and the Parliamentary Coun
sel Office. The Department of the Prime Minister and Cabinet has
also been consulted.
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The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Reserve Bank of NewZealand Amendment Act
(No 2) 2007.

2 Commencement 5
This Act comes into force on the day after the date on which
it receives the Royal assent.

3 Principal Act amended
This Act amends the Reserve Bank of New Zealand Act 1989.

Part 1 10
Amendments outside Part 6 of principal

Act
4 Long Title repealed

The Long Title is repealed.

5 New section 1A inserted 15
The following section is inserted after section 1:

“1A Purpose
“(1) The purpose of this Act is to provide for the Reserve Bank of

New Zealand, as the central bank, to be responsible for—
“(a) formulating and implementing monetary policy de 20

signed to promote stability in the general level of
prices, while recognising the Crown’s right to deter
mine economic policy; and

“(b) promoting the maintenance of a sound and efficient fi
nancial system; and 25

“(c) carrying out other functions, and exercising powers,
specified in this Act.

“(2) This section does not limit the functions or powers given to
the Bank by any other enactment.”

6 New section 16 substituted 30
Section 16 is repealed and the following section substituted:

5
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“16 Dealing in foreign exchange by Bank
For the purposes of performing its functions and fulfilling its
obligations under this Act or any other enactment, the Bank
may deal in foreign exchange, on such terms and conditions
as it thinks fit,— 5
“(a) with any person, including the Crown; and
“(b) on behalf of any person, including the Crown.”

7 Foreign reserves
Section 24 is amended by repealing subsection (2) and substi
tuting the following subsection: 10

“(2) The Bank must hold and maintain foreign reserves at that level
or within those levels.”

8 New section 33 substituted
Section 33 is repealed and the following section substituted:

“33 Policy advice 15
“(1) On request by the Minister, the Bank must provide advice to

the Minister on any matter specified in the request.
“(2) The Bank may also provide advice to the Minister, at any

time, on any matters or subjects within the responsibility of
the Bank.” 20

9 Duties of Board
Section 53(1) is amended by repealing paragraph (a) and sub
stituting the following paragraph:
“(a) keep under constant review the performance of the Bank

in carrying out— 25
“(i) its primary function; and
“(ii) its functions relating to promoting the mainten

ance of a sound and efficient financial system;
and

“(iii) its other functions under this Act or any other 30
enactment:”.

10 New section 68B inserted
The following section is inserted after section 68A:

6
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“68B Bank to have regard to directions about government
policy objectives

“(1) The Minister may direct the Bank to have regard to a gov
ernment policy that relates to the Bank’s functions under thisthisthis
PPParararttt and Parts 5B to 5D5D5D. 5

“(2) The Bank must have regard to every direction given by the
Minister under this section.

“(3) The Minister must consult with the Bank before giving a di
rection.

“(4) A direction must— 10
“(a) be set out in a written statement signed by the Minister;

and
“(b) as soon as practicable after it is given, be—

“(i) presented to the House of Representatives by the
Minister; and 15

“(ii) published in the Gazette.
“(5) The Minister may not give a direction that requires the per

formance or nonperformance of a particular act by the Bank,
or any employee or office holder of the Bank, or the bringing
about of a particular result, in respect of a particular person. 20

“(6) A direction may be amended, revoked, or replaced in the same
way as it may be given.
“Compare: 2004 No 115 ss 104(1), 113(1)(b), 114, 115(2)”.

11 New Part 5D inserted
The following Part is inserted after section 156ZE: 25

“Part 5D
“Deposit takers

“Preliminary provisions
“157A Exercise of powers under this Part

The powers conferred on the GovernorGeneral, the Minister, 30
and the Bank by thisthisthis PPParararttt must be exercised for the purposes
of—
“(a) promoting the maintenance of a sound and efficient fi

nancial system; or
“(b) avoiding significant damage to the financial system that 35

could result from the failure of a deposit taker.

7
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“157B Interpretation
“(1) In thisthisthis PPParararttt, unless the context otherwise requires,—

“approved rating agencymeans a rating agency approved by
the Bank under sectionsectionsection 157J157J157J
“borrowing group, in relation to a deposit taker, means the 5
deposit taker and all its guaranteeing subsidiaries
“capital ratio, in relation to a deposit taker or borrowing
group, means the level of capital in relation to the credit
exposures and other risks of a deposit taker or borrowing
group 10
“collective investment scheme means—
“(a) an arrangement or scheme to which a participatory se

curity (within the meaning of section 2(1) of the Secur
ities Act 1978) relates; and

“(b) a superannuation scheme (within themeaning of section 15
2A(1) of the Superannuation Schemes Act 1989); and

“(c) a unit trust (within the meaning of section 2(1) of the
Unit Trusts Act 1960)

“debt security has the meaning given to it by section 2(1) of
the Securities Act 1978 20
“governing body means,—
“(a) in relation to a body corporate, the board of directors

(or other persons or body exercising powers of manage
ment, however described) of the body corporate:

“(b) in relation to a trust, the trustees: 25
“(c) in relation to a unit trust, the manager and trustee:
“(d) in relation to a partnership, unincorporated joint ven

ture, or other unincorporated body of persons, either—
“(i) the board of directors (or other persons or body

exercising powers of management, however de 30
scribed) of the partnership, unincorporated joint
venture, or other unincorporated body of persons;
or

“(ii) if there is no board or other persons or body as
described in subparsubparsubparaaagggrrraaaphphph (i)(i)(i), the partners of 35
the partnership ormembers of the unincorporated
joint venture or other unincorporated body of per
sons

8
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“governing document means the rules and instruments con
stituting, or defining the constitution of, an entity
“guaranteeing subsidiary, in relation to a deposit taker,
means a subsidiary of the deposit taker that—
“(a) is unconditionally liable (whether or not jointly or sev 5

erally with the deposit taker or any other person) to re
pay some or all debt securities issued by the deposit
taker; or

“(b) is liable to repay some or all debt securities issued by
the deposit taker subject only to the condition that the 10
deposit taker or any other person has failed to do so

“related party, in relation to a deposit taker, means—
“(a) the directors of the deposit taker; and
“(b) the senior office holders of the deposit taker; and
“(c) the relatives of persons referred to in parparparaaagggrrraaaphsphsphs (a)(a)(a) 15

andandand (b)(b)(b); and
“(d) subsidiaries; and
“(e) in the case of a deposit taker that is a company, any

person who—
“(i) owns, or in any way has the power to control 20

(whether directly or indirectly), or has the right
to acquire, 10% or more of the ordinary shares of
the company; or

“(ii) owns, or in any way has the power to control
(whether directly or indirectly), or has the right 25
to acquire, 10% or more of the voting rights of
the company; or

“(iii) has, by any other means, 10% or more of the
control of the company; and

“(f) in the case of a deposit taker that is an entity other than 30
a company, any person who—
“(i) is in a position to control (whether directly or

indirectly) 10% or more of the voting rights in
relation to that entity; or

“(ii) has, by any other means, 10% or more of the 35
control of that entity; and

“(g) any person who has control (whether directly or indi
rectly) or significant influence over 25% or more of the

9
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composition of the governing body of the deposit taker;
and

“(h) any person or class of persons declared by regulations
to be a related party for the purposes of thisthisthis PPParararttt

“relative, in relation to any person, means— 5
“(a) that person’s spouse, civil union partner, or de facto

partner; and
“(b) any parent (including stepparent), brother, sister, or

child (including stepchild) of that person; and
“(c) any parent (including stepparent), brother, sister, or 10

child (including stepchild) of that person’s spouse, civil
union partner, or de facto partner

“senior office holder,—
“(a) in relation to a deposit taker, means a person occupying

a position that allows the person to exercise significant 15
influence over the management or administration of the
deposit holder (for example, a chief executive or a chief
financial officer); and

“(b) includes any class or classes of persons declared by
regulations to be senior office holders for the purposes 20
of thisthisthis PPParararttt; but

“(c) does not include any class or classes of persons declared
by regulations not to be senior office holders for the
purposes of thisthisthis PPParararttt

“subsidiary means a subsidiary within the meaning of sec 25
tions 5 to 8 of the Companies Act 1993
“trust deed, in relation to a deposit taker, means a trust deed
required by section 33(2)(a) of the Securities Act 1978 in re
spect of any debt security offered to the public by the deposit
taker 30
“trustee, in relation to a deposit taker, means a person ap
pointed as trustee in accordance with the Securities Act 1978
in respect of any debt security offered to the public by the de
posit taker.

“(2) The GovernorGeneral may, by Order in Council, on the ad 35
vice of the Minister given in accordance with a recommenda
tion of the Bank, make regulations for either or both of the
following purposes:

10
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“(a) declaring a person or class of persons to be a related
party for the purposes of thisthisthis PPParararttt:

“(b) declaring a class of persons to be, or not to be, senior
office holders for the purposes of thisthisthis PPParararttt.

“157C Deposit taker defined 5
“(1) For the purposes of thisthisthis PPParararttt, deposit taker—

“(a) means a person who—
“(i) offers debt securities to the public in New

Zealand; and
“(ii) carries on the business of borrowing and lending 10

money, or providing financial services, or both;
and

“(b) includes—
“(i) building societies as defined in section 2(1) of the

Building Societies Act 1965; and 15
“(ii) credit unions as defined in section 2(1) of the

Friendly Societies and Credit Unions Act 1982;
and

“(iii) a person or class of persons that is declared by
regulations to be a deposit taker for the purposes 20
of thisthisthis PPParararttt; but

“(c) does not include—
“(i) an issuer of a collective investment scheme:
“(ii) a registered bank:
“(iii) a local authority: 25
“(iv) a person or class of persons that is declared by

regulations not to be a deposit taker for the pur
poses of thisthisthis PPParararttt.

“(2) For the purposes of thisthisthis PPParararttt, a reference to an offer of secur
ities to the public has the same meaning as in section 3 of the 30
Securities Act 1978.

“(3) A person remains a deposit taker until all debt securities of
fered to the public in New Zealand by the person are repaid.

“(4) The GovernorGeneral may, by Order in Council, on the ad
vice of the Minister given in accordance with a recommenda 35
tion of the Bank, make regulations for the purpose of declaring
a person or class of persons to be, or not to be, a deposit taker
for the purposes of thisthisthis PPParararttt.

11
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“(5) In considering whether to advise and recommend the mak
ing of regulations under subsectionsubsectionsubsection (4)(4)(4), the Minister and the
Bank must have regard to—
“(a) the purposes of thisthisthis PPParararttt; and
“(b) the nature of the business activities carried on by the 5

person or class of persons; and
“(c) the public interest; and
“(d) any other matters the Minister or the Bank considers

relevant.

“157D Application of Part 10
TTThishishis PPParararttt, in so far as it applies to trust deeds, applies to every
trust deed whether or not the trust deed was registered under
the Securities Act 1978 before the date of commencement of
thisthisthis PPParararttt.

“157E Bank to consult before recommending making of 15
regulations under this Part

“(1) The Bank must consult with the following before making a
recommendation for the making of any regulations under thisthisthis
PPParararttt and before granting, amending, or revoking an exemp
tion under sectionsectionsection 157G157G157G: 20
“(a) the Securities Commission; and
“(b) if reasonably practicable, other persons, or the represen

tatives of those persons, who the Bank considers will be
substantially affected by any Order in Council made in
accordance with the recommendation. 25

“(2) Failure to comply with subsectionsubsectionsubsection (1)(1)(1) does not affect the
validity of—
“(a) regulations made under thisthisthis PPParararttt; or
“(b) an exemption granted or amended under sectionsectionsection

157G157G157G; or 30
“(c) a revocation of an exemption under sectionsectionsection 157G157G157G.

“157F Publication of principles
“(1) The Bank must publish the principles on which it acts, or pro

poses to act, in respect of matters within its discretion under
thisthisthis PPParararttt, including— 35
“(a) approval of rating agencies:
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“(b) granting of exemptions:
“(c) imposition of terms and conditions in relation to exemp

tions:
“(d) considerations it takes into account before making rec

ommendations to the Minister for the making of regu 5
lations under thisthisthis PPParararttt.

“(2) The Bank complies with the obligation in subsectionsubsectionsubsection (1)(1)(1) if it
publishes the principles on an Internet website that is publicly
accessible at all reasonable times.

“157G Exemptions from Part 10
“(1) The Bank may, by notice in theGazette, exempt any person or

class of persons from compliance with any provision or pro
visions of—
“(a) thisthisthis PPParararttt; or
“(b) any regulations made under thisthisthis PPParararttt. 15

“(2) An exemptionmay be granted on any terms and conditions that
the Bank thinks fit, including, in relation to a deposit taker,—
“(a) a requirement that the deposit taker have a minimum

capital ratio:
“(b) a requirement that the deposit taker have a specified 20

minimum level of capital:
“(c) a requirement that the deposit taker comply with speci

fied liquidity requirements:
“(d) a requirement that the deposit taker disclose that it does

not have a rating of its creditworthiness under sectionsectionsection 25
157I157I157I, and the form and content of that disclosure:

“(e) a prohibition or restriction on disclosure by the deposit
taker of any rating of creditworthiness or financial con
dition that is not from an approved rating agency:

“(f) a maximum limit on exposures to related parties: 30
“(g) a requirement that the deposit taker comply with spe

cified requirements in relation to the governance of the
deposit taker:

“(h) a requirement that the deposit taker comply with spe
cified requirements in relation to systems, policies, and 35
standards to be adopted and complied with by the de
posit taker for the purpose of managing credit risk, liq
uidity risk, market risk, and operational risk:
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“(i) any other prudential requirements the Bank considers
necessary or desirable to achieve the purposes of thisthisthis
PPParararttt.

“(3) The Bankmay amend or revoke an exemption in the same way
as an exemption may be granted under this section. 5

“(4) The Bank’s reasons for granting an exemption (including why
an exemption is appropriate) must be notified in the Gazette,
together with the exemption.

“(5) However, the Bank may defer notifying or not notify the rea
sons for granting an exemption if the Bank is satisfied on rea 10
sonable grounds that it is proper to do so on the ground of
commercial confidentiality.

“(6) An exemption under this section is a regulation for the pur
poses of the Acts and Regulations Publication Act 1989 and
the Regulations (Disallowance) Act 1989. 15

“157H Effect of exemption
A person does not breach a requirement of thisthisthis PPParararttt if—
“(a) an exemption from the requirement applies to that per

son; and
“(b) the person complies with the terms and conditions of 20

the exemption.

“Credit ratings
“157I Deposit taker must have current credit rating

A deposit taker must have a current rating of its creditworthi
ness, or, if required by regulations made under sectionsectionsection 157K157K157K, 25
the creditworthiness of the borrowing group of which the de
posit taker is part, that—
“(a) complies with the requirements prescribed by regula

tions made under sectionsectionsection 157K157K157K; and
“(b) is given by an approved rating agency. 30

“157J Bank may approve rating agencies
“(1) The Bank may approve a person as a rating agency for the

purposes of thisthisthis PPParararttt.
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“(2) The Bank must publish a list of approved rating agencies on
an Internet website that is publicly accessible at all reasonable
times.

“157K Regulations relating to credit ratings
The GovernorGeneral may, by Order in Council, on the ad 5
vice of the Minister given in accordance with a recommenda
tion of the Bank, make regulations for either or both of the
following purposes:
“(a) providing for the following matters in relation to ratings

of creditworthiness required to be held by deposit tak 10
ers:
“(i) the type of rating (for example, whether it is a

shortterm or longterm rating):
“(ii) what the rating relates to (for example, whether

it indicates the creditworthiness of a deposit 15
taker with respect to a specific financial obli
gation or applies to the deposit taker’s overall
creditworthiness):

“(b) requiring a deposit taker to have a rating of credit
worthiness of the borrowing group of which the deposit 20
taker is part.

“Governance requirements
“157L Regulations may prescribe requirements for governance

of deposit takers
“(1) The GovernorGeneral may, by Order in Council, on the ad 25

vice of the Minister given in accordance with a recommenda
tion of the Bank, make regulations for the purpose of imposing
requirements in relation to the governance of deposit takers,
including all or any of the following:
“(a) a requirement that the governing body of the deposit 30

taker meet a specified minimum size:
“(b) a requirement that the governing body of the deposit

taker have a particular composition (for example, that
it include a certain number of independent directors, or
nonexecutive directors, or both): 35

“(c) a requirement that particular provisions or provisions of
a particular nature be included in the governing docu
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ment of the deposit taker for the purpose of better ensur
ing that the deposit taker acts in a prudent manner (for
example, provisions imposing duties on directors of the
governing body):

“(d) a requirement that particular provisions or provisions 5
of a particular nature not be included in the governing
document of the deposit taker (for example, provisions
empowering directors to act in the interests of a parent
entity).

“(2) Regulations under this section may prescribe clauses relating 10
to all or any of the matters referred to in subsectionsubsectionsubsection (1)(a)(1)(a)(1)(a) tototo
(c)(c)(c) that are deemed to be contained in the governing document
of the deposit taker.

“157M Deposit taker must comply with governance
requirements 15
A deposit taker must comply with all requirements in rela
tion to governance of the deposit taker imposed by regulations
made under sectionsectionsection 157L157L157L, including all provisions in rela
tion to governance required to be or deemed to be included in
a governing document by regulations made under that section. 20

“Risk management
“157N Regulations may prescribe requirements relating to risk

management
The GovernorGeneral may, by Order in Council, on the ad
vice of the Minister given in accordance with a recommenda 25
tion of the Bank, make regulations for the purposes of—
“(a) imposing requirements in relation to the systems, poli

cies, and standards that must be adopted and complied
with by a deposit taker for identifying and managing
credit risk, liquidity risk, market risk, and operational 30
risk in relation to the deposit taker and the borrowing
group of which the deposit taker is part; and

“(b) providing for the audit of those systems, policies, and
standards, including—
“(i) who may conduct audits; and 35
“(ii) how often audits must be conducted; and
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“(iii) the outcomes and objectives of audits; and
“(iv) when audits must be completed; and
“(v) to whom audit reports must be provided.

“157O Deposit taker must comply with risk management
requirements 5
A deposit taker must comply with all requirements in rela
tion to risk management, including requirements in relation
to audits, imposed by regulations made under sectionsectionsection 157N157N157N.

“Minimum capital requirement
“157P Trust deed must set out minimum capital that deposit 10

taker is required to maintain
“(1) A deposit taker and the trustee must ensure that the trust deed

sets out the minimum capital that the deposit taker is required
to maintain, including—
“(a) the amount of that capital; and 15
“(b) the form of that capital (for example, the financial in

struments that may be taken into account in calculating
capital).

“(2) The amount of capital must not be less than the amount pre
scribed by regulations for the purposes of this section. 20

“(3) The form of capital must be a form prescribed by regulations
for the purposes of this section.

“(4) The GovernorGeneral may, by Order in Council, on the ad
vice of the Minister given in accordance with a recommenda
tion of the Bank, make regulations prescribing for the purposes 25
of this section—
“(a) amounts of capital; and
“(b) forms of capital.

“157Q Deposit taker must maintain not less than minimum
capital prescribed 30
A deposit taker must maintain minimum capital of not less
than the amount prescribed by regulations for the purposes
of sectionsectionsection 157P157P157P in a form prescribed by regulations for the
purposes of that section.
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“Capital ratio requirement
“157R Regulations may impose requirement that trust deed

includes capital ratio
“(1) The GovernorGeneral may, by Order in Council, on the ad

vice of the Minister given in accordance with a recommenda 5
tion of the Bank, make regulations for the purpose of imposing
a requirement that deposit takers and trustees ensure that trust
deeds include a capital ratio, calculated in accordance with a
prescribed framework, that the deposit taker must maintain.

“(2) Regulations made under this section may do 1 or more of the 10
following:
“(a) provide for the capital ratio to be calculated in respect

of—
“(i) the deposit taker; or
“(ii) a borrowing group of which the deposit taker is 15

part:
“(b) provide for the capital ratio to be set at a specified min

imum level for a particular deposit taker or a class of
deposit takers:

“(c) prescribe the framework in accordance with which the 20
capital ratio must be calculated:

“(d) provide for variation (whether as to content or other
wise) of the framework to apply to particular deposit
takers or classes of deposit takers:

“(e) incorporate by reference a framework published by, or 25
on behalf of, any body or person in any country—
“(i) in whole or in part; and
“(ii) with modifications, additions, or variations spe

cified in the regulations.
“(3) The provisions of ScScSchedulehedulehedule 333 apply to a framework incorp 30

orated by reference in regulations made under this section.

“157S Deposit takers and trustees must ensure capital ratio
included in trust deed
A deposit taker and the trustee must comply with any require
ment imposed by regulations made under sectionsectionsection 157R157R157R. 35
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“157T Deposit taker must maintain capital ratio required to be
included in trust deed
A deposit taker must maintain any capital ratio that is required
to be included in the trust deed by regulations made under
sectionsectionsection 157R157R157R. 5

“Restrictions on related party exposures
“157U Regulations may impose requirement that trust deed

includes maximum limit on exposures to related parties
“(1) The GovernorGeneral may, by Order in Council, on the ad

vice of the Minister given in accordance with a recommenda 10
tion of the Bank, make regulations for the purpose of imposing
a requirement that deposit takers and trustees ensure that trust
deeds include a maximum limit on exposures to related par
ties.

“(2) Regulations made under this section may— 15
“(a) provide that the maximum limit on exposures to related

parties is relative to—
“(i) the capital of the deposit taker; or
“(ii) the capital of the borrowing group of which the

deposit taker is part: 20
“(b) provide that the maximum limit on exposures to re

lated parties applies in respect of exposures of the de
posit taker or exposures calculated across the borrowing
group of which the deposit taker is part:

“(c) require every deposit taker and trustee to ensure that 25
the trust deed includes a specified maximum limit on
exposures to related parties:

“(d) require every deposit taker and trustee to ensure that the
trust deed includes a maximum limit on exposures to
related parties that is fixed by agreement between the 30
deposit taker and the trustee (see sectionsectionsection 157ZC157ZC157ZC for
provisions that apply if there is no agreement).

“(3) If subsectionsubsectionsubsection (2)(d)(2)(d)(2)(d) applies, the regulations must specify the
framework (for example, covering matters as to the identifica
tion and measurement of credit exposures) in accordance with 35
which the deposit taker and the trustee must fix the maximum
agreed limit.
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“157V Regulations may incorporate by reference framework
for calculation of maximum limit on exposures to related
parties

“(1) Regulations made under sectionsectionsection 157U157U157U may incorporate by
reference a framework published by, or on behalf of, any per 5
son or body in any country.

“(2) A framework incorporated by reference in the regulations—
“(a) may be incorporated in whole or in part; and
“(b) with modifications, additions, or variations specified in

the regulations. 10
“(3) The provisions of ScScSchedulehedulehedule 333 apply to a framework incorp

orated by reference in regulations made under sectionsectionsection 157U157U157U.

“157W Deposit takers and trustees must ensure maximum limit
on exposures to related parties is included in trust deed
A deposit taker and the trustee must comply with any require 15
ment imposed by regulations made under sectionsectionsection 157U157U157U.

“157X Deposit taker must not exceed maximum limit on related
party exposures
A deposit taker must not exceed any maximum limit on ex
posures to related parties required by regulations made under 20
sectionsectionsection 157U157U157U to be included in the trust deed.

“Liquidity requirements
“157Y Regulations may impose requirement that liquidity

requirements be included in trust deed
“(1) The GovernorGeneral may, by Order in Council, on the ad 25

vice of the Minister given in accordance with a recommenda
tion of the Bank, make regulations for the purpose of imposing
a requirement that deposit takers and trustees ensure that trust
deeds include liquidity requirements.

“(2) Regulations made under this section may, in relation to the liq 30
uidity requirements to be included in the trust deed, prescribe
1 or more of the following:
“(a) assets that qualify as liquid assets for the purposes of

the regulations:
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“(b) minimum amounts of liquid assets relative to liabilities
that must be maintained by deposit takers:

“(c) requirements concerning matching maturity of assets
and liabilities:

“(d) requirements in respect of a deposit taker that require 5
the liquidity of the borrowing group of which the de
posit taker is part to be taken into account:

“(e) other measures to better ensure that a deposit taker
maintains prudent cash flows and a level of liquid as
sets sufficient to enable it to withstand a plausible range 10
of liquidity shocks (for example, events that result in
it experiencing a significantly reduced inflow of liquid
assets).

“157Z Deposit takers and trustees must ensure liquidity
requirements are included in trust deeds 15
A deposit taker and the trustee must comply with any require
ment prescribed by regulations made under sectionsectionsection 157Y157Y157Y.

“157ZA Deposit takers must comply with liquidity
requirements in trust deeds
A deposit taker must comply with the liquidity requirements 20
required to be included in the trust deed by regulations made
under sectionsectionsection 157Y157Y157Y.

“Other matters relating to trust deeds
“157ZB Amendment to trust deed must be treated as if

authorised to be made 25
“(1) If thisthisthis PPParararttt requires, or any regulations made under thisthisthis PPParararttt

require, a deposit taker and the trustee to ensure that a matter
is included in or excluded from a trust deed, an amendment to
the trust deed in compliance with that requirement—
“(a) must be treated for all purposes as if it were authorised 30

to be made and were made in accordance with the provi
sions of the trust deed before the amendment was made;
and

“(b) applies despite any defect in the form or mode of exe
cution of the amendment. 35
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“(2) SubsectionSubsectionSubsection (1)(1)(1) applies despite there being no power of vari
ation in the trust deed or anything to the contrary in the trust
deed or other enactment, rule of law, or agreement.

“157ZC Trustee may execute amendment to trust deed
“(1) This section applies if— 5

“(a) thisthisthis PPParararttt requires, or regulations made under thisthisthis PPParararttt
require, a deposit taker and the trustee to ensure that a
matter is included in or excluded from a trust deed; and

“(b) it is necessary to amend the trust deed within a certain
time in order to comply with that requirement; and 10

“(c) the trustee has made reasonable efforts, in good faith,
to negotiate with the deposit taker for the purpose of
agreeing to an amendment to the trust deed to ensure
compliance with the requirement; and

“(d) the trustee has not, within a reasonable period before the 15
expiry of the time allowed for amending the trust deed,
been able to reach an agreement with the deposit taker
about the amendment to be made to the trust deed.

“(2) If this section applies, the trustee may execute a deed amend
ing the trust deed without the consent or agreement of the de 20
posit taker or any other person in order to ensure that the trust
deed complies with the requirement of thisthisthis PPParararttt or the regu
lations.

“(3) The deed amending the trust deed—
“(a) has effect despite there being no consent or agreement 25

of the deposit taker or any other person; and
“(b) must be treated for all purposes as if it were authorised

to be made and were made in accordance with the provi
sions of the trust deed before the amendment was made;
and 30

“(c) applies despite any defect in its form or mode of execu
tion.

“(4) SubsectionSubsectionSubsection (3)(3)(3) applies despite there being no power of vari
ation in the trust deed or anything to the contrary in the trust
deed or other enactment, rule of law, or agreement. 35
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“Obligations of trustees to Bank
“157ZD Bank may require trustee to attest as to deposit taker’s

compliance with requirements
“(1) The Bank may require a trustee to attest to the Bank, at a time

and in amanner specified by the Bank, as to whether the trustee 5
is satisfied that the deposit taker is complying with the require
ments of thisthisthis PPParararttt or of regulations made under thisthisthis PPParararttt.

“(2) If the Bank requires a trustee to attest to the Bank under this
section, the trustee must either—
“(a) provide that attestation; or 10
“(b) if the trustee is not able to attest to the Bank as required,

the trustee must report the reason, including the details
of any noncompliance or suspected noncompliance by
the deposit taker.

“157ZE Trustee must report to Bank noncompliance or likely 15
noncompliance by deposit taker
If a trustee has reasonable grounds to believe that a failure on
the part of the deposit taker to comply with thisthisthis PPParararttt or any
regulations made under thisthisthis PPParararttt may have occurred, or is
likely to occur, the trustee must report the noncompliance or 20
likely noncompliance to the Bank as soon as practicable.

“157ZF Obligation on trustees to disclose information to Bank
in certain circumstances

“(1) This section applies if a trustee, in the course of or in con
nection with the performance of functions as trustee, forms an 25
opinion that—
“(a) the deposit taker is unable to pay the deposit taker’s

debts as they become due in the normal course of busi
ness; or

“(b) the value of the deposit taker’s assets is less than the 30
value of the deposit taker’s liabilities, including contin
gent liabilities; or

“(c) it is likely that—
“(i) the deposit taker will be unlikely to be able to

pay the deposit taker’s debts as they become due 35
in the normal course of business; or
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“(ii) the value of the deposit taker’s assets will be less
than the value of the deposit taker’s liabilities,
including contingent liabilities; or

“(d) the deposit taker has breached, or is likely to breach, in
a material respect,— 5
“(i) the terms of the trust deed; or
“(ii) the terms of any offer of debt securities to which

the trust deed relates.
“(2) If this section applies, the trustee must—

“(a) inform the Bank of that opinion; and 10
“(b) disclose to the Bank all information relating to the af

fairs of the deposit taker relevant to that opinion ob
tained in the course of, or in connection with, the per
formance of functions as trustee.

“157ZG Protection of trustees 15
“(1) No civil, criminal, or disciplinary proceedings lie against a

trustee arising from the disclosure in good faith of information
to the Bank under sectionsectionsection 157ZD157ZD157ZD tototo 157ZF157ZF157ZF.

“(2) No person may terminate the appointment of a trustee by rea
son of the trustee disclosing information to the Bank in good 20
faith under sectionsectionsection 157ZD157ZD157ZD tototo 157ZF157ZF157ZF.

“(3) No tribunal, body, or authority, having jurisdiction in respect
of the professional conduct of a trustee, may make an order
against, or do any act in relation to, that person in respect of
the fact of that disclosure. 25

“Investigation and enforcement powers of Bank
“157ZH Bank may require report relating to deposit taker
“(1) For the purpose of investigating whether a deposit taker is

complying with the requirements of thisthisthis PPParararttt, or regulations
made under thisthisthis PPParararttt, the Bank may, by notice to the deposit 30
taker, require the deposit taker to supply the Bank with a report
or series of reports prepared by a person approved or appointed
by the Bank on matters relating to the business, operation, or
management of the deposit taker.

“(2) The deposit taker must provide the approved or appointed per 35
son with access to the accounting and other records of the
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deposit taker and must provide information relating to those
records if the person preparing the report requests the deposit
taker to do so for the purposes of the report.

“(3) SubsectionSubsectionSubsection (2)(2)(2) is subject to sectionsectionsection 157ZJ157ZJ157ZJ.

“157ZI Power to obtain information and documents 5
“(1) This section applies if the Bank has reasonable cause to be

lieve that a deposit taker has committed an offence against thisthisthis
PPParararttt.

“(2) If this section applies, the Bank may,—
“(a) by notice in writing to the deposit taker, require the de 10

posit taker to supply to the Bank, within the time speci
fied in the notice, the information, papers, documents,
records, or things specified in the notice; or

“(b) appoint in writing a suitably qualified person to enter
and search any place and inspect, remove, and take 15
copies of any information, papers, documents, records,
or things in the possession, custody, or control of any
person.

“157ZJ Limitations on information required to be provided
Nothing in sectionsectionsection 157ZH(2)157ZH(2)157ZH(2) or 157ZI(2)157ZI(2)157ZI(2) requires a person 20
to—
“(a) provide any information or produce any document that

would be privileged in a court of law; or
“(b) produce any information, papers, documents, records,

or things if compliance with that requirement would be 25
a breach of an obligation of secrecy or nondisclosure
imposed on the person by an enactment (other than the
Official Information Act 1982 or the Privacy Act 1993).

“157ZK Limitations on entering and searching place
A person appointed under sectionsectionsection 157ZI(2)(b)157ZI(2)(b)157ZI(2)(b) must not en 30
ter and search any place, or inspect, remove, or take copies
of any information, papers, documents, records, or things in
the possession, or under the control, of any person unless that
person is authorised by search warrant issued under sectionsectionsection
157ZL157ZL157ZL. 35
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“157ZL Search warrant may be issued
“(1) A Judge of the High Court may issue a search warrant in terms

of ccclauselauselause 555 of ScScSchedulehedulehedule 444 to a person appointed under secsecsec
tiontiontion 157ZI(2)(b)157ZI(2)(b)157ZI(2)(b) if the Judge is satisfied that there is reason
able cause to believe that a deposit taker has committed an 5
offence under thisthisthis PPParararttt.

“(2) The provisions ofScScSchedulehedulehedule 444 apply to a searchwarrant issued
under this section.

“Confidentiality of information
“157ZM Confidentiality of information 10
“(1) This section applies to—

“(a) information supplied or disclosed to, or obtained by,—
“(i) the Bank, under or for the purposes of, or in con

nection with, the exercise of powers conferred by
thisthisthis PPParararttt: 15

“(ii) a person appointed by the Bank under sectionsectionsection
157ZI(2)(b)157ZI(2)(b)157ZI(2)(b):

“(b) information derived from, or based on, information re
ferred to in parparparaaagggrrraaaphphph (a)(a)(a):

“(c) information relating to the exercise, or possible exer 20
cise, of the powers conferred by thisthisthis PPParararttt.

“(2) The Bank, and any person appointed by the Bank under secsecsec
tiontiontion 157ZI(2)(b)157ZI(2)(b)157ZI(2)(b), must not publish or disclose information to
which this section applies except—
“(a) with the consent of the person to whom the information 25

relates; or
“(b) to the extent that the information is available to the pub

lic under any Act, other than the Official Information
Act 1982, or in a public document; or

“(c) for the purposes of thisthisthis PPParararttt or in connection with the 30
exercise of powers conferred by thisthisthis PPParararttt; or

“(d) in connection with any proceedings for an offence
against thisthisthis PPParararttt; or

“(e) to the Registrar of the Companies Office or the Secur
ities Commission; or 35

“(f) to the trustee of the deposit taker to whom the informa
tion relates; or
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“(g) to any person who the Bank is satisfied has a proper
interest in receiving the information.

“(3) Information to which this section applies must not be pub
lished or disclosed under subsectionsubsectionsubsection (2)(f)(2)(f)(2)(f) ororor (g)(g)(g) unless the
Bank is satisfied that satisfactory provision exists to protect 5
the confidentiality of the information published or disclosed.

“(4) A person to whom information to which this section applies
is published or disclosed under subsectionsubsectionsubsection (2)(c)(2)(c)(2)(c) must not
publish, disclose, or use the information except—
“(a) for the purposes of thisthisthis PPParararttt or in connection with the 10

exercise of powers conferred by thisthisthis PPParararttt; or
“(b) in accordance with any conditions that may be specified

by the Bank.
“(5) A person to whom information to which this section applies

is disclosed under subsectionsubsectionsubsection (2)(f)(2)(f)(2)(f) ororor (g)(g)(g) must not publish, 15
disclose, or use the information unless the publication, disclos
ure, or use is—
“(a) authorised by the Bank; or
“(b) necessary or desirable in connection with the exercise

of any function or power conferred by any enactment. 20

“157ZN Person who does not comply with section 157ZM
commits offence
Every person who does not comply with sectionsectionsection 157ZM157ZM157ZM
commits an offence and is liable, on summary conviction,—
“(a) in the case of an individual, to imprisonment for a 25

term not exceeding 3 months or to a fine not exceeding
$50,000; or

“(b) in the case of a body corporate, to a fine not exceeding
$500,000.

“157ZO Application of Official Information Act 1982, etc 30
Nothing in the Official Information Act 1982 or any other Act,
other than this Act, applies to information to which sectionsectionsection
157ZM157ZM157ZM applies, whether or not that information has been pub
lished or disclosed to any person under that section.
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“Offences and penalties
“157ZP Offences by deposit takers against this Part

Every deposit taker who breaches any of the following sec
tions commits an offence:
“(a) sectionsectionsection 157I157I157I (which relates to the requirement to have 5

a current credit rating):
“(b) sectionsectionsection 157M157M157M (which relates to the obligation to com

ply with all requirements in relation to governance im
posed by regulations):

“(c) sectionsectionsection 157O157O157O (which relates to the obligation to com 10
ply with all requirements in relation to risk management
imposed by regulations):

“(d) sectionsectionsection 157P157P157P (which relates to the obligation to ensure
the trust deed sets out the minimum capital that the de
posit taker is required to maintain): 15

“(e) sectionsectionsection 157Q157Q157Q (which relates to the obligation to main
tain minimum capital of not less than the amount pre
scribed by regulations):

“(f) sectionsectionsection 157S157S157S (which relates to the obligation to en
sure that the trust deed complies with any requirement 20
imposed by regulations to include a capital ratio in the
trust deed):

“(g) sectionsectionsection 157T157T157T (which relates to the obligation to main
tain any capital ratio required to be included in the trust
deed by regulations): 25

“(h) sectionsectionsection 157W157W157W (which relates to the obligation to en
sure that the trust deed complies with any requirement
imposed by regulations to include a maximum limit on
exposures to related parties):

“(i) sectionsectionsection 157X157X157X (which relates to the obligation not to 30
exceed any maximum limit on exposures to related par
ties required by regulations to be included in the trust
deed):

“(j) sectionsectionsection 157Z157Z157Z (which relates to the obligation to ensure
the trust deed complies with any requirement imposed 35
by regulations to include liquidity requirements in the
trust deed):
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“(k) sectionsectionsection 157ZA157ZA157ZA (which relates to the obligation to com
ply with any liquidity requirements required by regula
tions to be included in the trust deed).

“157ZQ Other offences by deposit takers against this Part
Every deposit taker commits an offence who— 5
“(a) fails to provide a report to the Bank if required to do so

under sectionsectionsection 157ZH157ZH157ZH; or
“(b) fails to provide access to accounting and other records

of the deposit taker or fails to provide information re
lating to those records if requested to do so for the pur 10
poses of a report under sectionsectionsection 157ZH157ZH157ZH; or

“(c) fails to provide any information, papers, documents,
records, or things as and when required to do so by no
tice under sectionsectionsection 157ZI157ZI157ZI; or

“(d) fails, as and when required by thisthisthis PPParararttt or any regula 15
tions made under thisthisthis PPParararttt, to deliver any paper, docu
ment, record, report, copy, or thing; or

“(e) fails, as and when required by thisthisthis PPParararttt or any regula
tions made under thisthisthis PPParararttt, to allow a person to look
at a paper, document, record, report, copy, or thing; or 20

“(f) fails, as and when required to do so by thisthisthis PPParararttt or
regulations made under thisthisthis PPParararttt, to supply any infor
mation; or

“(g) makes any statement or supplies any paper, document,
record, copy, or thing to the Bank knowing that it is false 25
or misleading in a material particular; or

“(h) without reasonable excuse, obstructs or hinders an au
thorised person in the execution of any powers con
ferred on that person by or under thisthisthis PPParararttt or any regu
lations made under thisthisthis PPParararttt. 30

“157ZR Liability of directors
If a body corporate is convicted of an offence under sectionsectionsection
157ZP157ZP157ZP ororor 157ZQ157ZQ157ZQ, every director of the body corporate is
guilty of an offence if it is proved—
“(a) that the act that constituted the offence took place with 35

his or her authority, permission, or consent; and
“(b) that he or she—
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“(i) knew, or could reasonably be expected to have
known, that the offence was to be or was being
committed; and

“(ii) failed to take reasonable steps to prevent or stop
it. 5

“157ZS Offences by trustees against this Part
“(1) Every trustee who breaches any of the following sections com

mits an offence:
“(a) sectionsectionsection 157P157P157P (which relates to the obligation to ensure

the trust deed sets out the minimum capital that the de 10
posit taker is required to maintain):

“(b) sectionsectionsection 157S157S157S (which relates to the obligation to en
sure that the trust deed complies with the requirement
imposed by regulations to include a capital ratio in the
trust deed): 15

“(c) sectionsectionsection 157W157W157W (which relates to the obligation to en
sure that the trust deed complies with a requirement im
posed by regulations to include a maximum limit on ex
posures to related parties):

“(d) sectionsectionsection 157Z157Z157Z (which relates to the obligation to ensure 20
the trust deed complies with a requirement imposed by
regulations to include liquidity requirements in the trust
deed):

“(e) sectionsectionsection 157ZD157ZD157ZD (which relates to the obligation to pro
vide an attestation to the Bank or reasons why an attest 25
ation cannot be provided):

“(f) sectionsectionsection 157ZE157ZE157ZE (which relates to the obligation to re
port to the Bank any noncompliance or likely noncom
pliance by the deposit taker):

“(g) sectionsectionsection 157ZF157ZF157ZF (which relates to the obligation to pro 30
vide information to the Bank in certain circumstances).

“(2) Every trustee commits an offence who makes a statement to
the Bank in relation to its obligations to the Bank, including
providing an attestation, knowing it to be false or misleading
in a material particular. 35
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“157ZT Penalties for offences
“(1) Every deposit taker who commits an offence under sectionsectionsection

157ZP(a)157ZP(a)157ZP(a) is liable, on summary conviction,—
“(a) in the case of an individual, to imprisonment for a term

not exceeding 18 months or to a fine not exceeding 5
$200,000, or both; or

“(b) in the case of a body corporate, to a fine not exceeding
$2,000,000.

“(2) Every deposit taker who commits an offence under any other
provision in sectionsectionsection 157ZP157ZP157ZP ororor 157ZQ157ZQ157ZQ is liable, on summary 10
conviction,—
“(a) in the case of an individual, to imprisonment for a term

not exceeding 12 months or to a fine not exceeding
$100,000, or both; or

“(b) in the case of a body corporate, to a fine not exceeding 15
$1,000,000.

“(3) Every director who commits an offence under section 157ZR157ZR157ZR
is liable, on summary conviction, to imprisonment for a term
not exceeding 12 months or a fine not exceeding $100,000, or
both. 20

“(4) Every trustee who commits an offence under any provision in
sectionsectionsection 157ZS157ZS157ZS is liable, on summary conviction, to a fine not
exceeding $200,000.

“Miscellaneous
“157ZU Matters relating to regulationmaking powers under 25

this Part
Regulations made under sectionsectionsection 157K,157K,157K, 157L,157L,157L, 157N,157N,157N, 157P157P157P,,,
157R,157R,157R, 157U157U157U,,, ororor 157Y157Y157Y may—
“(a) prescribe clauses relating to all or any of the matters

referred to in those sections that are deemed to be con 30
tained in, or adopted by, trust deeds; and

“(b) prescribe requirements or clauses that apply to all de
posit takers; and

“(c) prescribe different requirements or clauses for different
classes of deposit takers; and 35

“(d) prescribe different requirements or clauses for particu
lar deposit takers.”
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Part 2
Amendments to Part 6 of principal Act

12 New Part 6 heading substituted
The Part 6 heading is repealed and the following heading sub
stituted: 5

“Part 6
“Financial and accountability matters”.

13 New heading and sections 162AA and 162AB inserted
The following heading and sections are inserted after section
162: 10

“Accountability documents
“162AA Purpose of accountability documents

The purpose of the 3 accountability documents required under
thisthisthis PPParararttt is as follows:
“(a) statement of intent: to promote the public accountabil 15

ity of the Bank by—
“(i) enabling the Crown to participate in the process

of setting the Bank’smediumterm intentions and
undertakings; and

“(ii) setting out for the House of Representatives those 20
intentions and undertakings; and

“(iii) providing a base against which the Bank’s actual
performance can be later assessed:

“(b) annual report: to—
“(i) report on the activities of the Bank during the 25

previous year; and
“(ii) assess those activities against the intentions and

undertakings set out in the latest statement of in
tent; and

“(iii) ensure the accountability of the Bank for the 30
funds available to it:

“(c) financial stability report: to—
“(i) report on matters relating to the soundness and

efficiency of the financial system and other mat
ters associated with the Bank’s statutory pruden 35
tial purposes; and
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“(ii) allow assessments to bemade of the effectiveness
of the Bank’s use of its powers to achieve its
statutory prudential purposes.

“Compare: 2004 No 115 s 138

“162AB Assessment of regulatory impacts of policies 5
“(1) The Bank must regularly assess the regulatory impacts of the

policies adopted or applied under Part 5 and Parts 5B to 5D5D5D,
and must give reports on the assessments to the Minister.

“(2) Reports on the assessments of regulatory impacts may be—
“(a) provided to the Minister as part of any accountability 10

document or other report; or
“(b) provided as a standalone report, either following a re

quest by the Minister or prepared on the Bank’s own
initiative.”

14 New heading inserted 15
The following heading is inserted above section 162A: “State
ment of intent”.

15 Content of statement of intent
(1) Section 162B(1) is amended by repealing paragraphs (c) and

(d) and substituting the following paragraphs: 20
“(c) the specific impacts, outcomes, or objectives that the

Bank seeks to achieve or contribute to:
“(d) how the Bank intends to perform its functions and con

duct its operations to achieve those impacts, outcomes,
or objectives: 25

“(da) if a direction has been given under sectionsectionsection 68B68B68B, how
the Bank has had regard to the direction:”.

(2) Section 162B(1) is amended by adding the following para
graphs:
“(g) the main financial and nonfinancial measures and stan 30

dards by which the future performance of the Bank may
be judged:

“(h) the matters on which the Bank will consult or notify
the Minister before making a decision, the matters on
which it will report to its Minister, and the frequency of 35
reporting:
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“(i) any other matters that are reasonably necessary to
achieve an understanding of the Bank’s intentions and
direction.”

Compare: 2005 No 115 s 141(1)(c)(d)(f)(g) and (j)

16 Process for providing statement of intent to Minister 5
Section 162C is amended by adding the following subsection
as subsection (2):

“(2) If the Minister’s comments include comment on the finan
cial sector regulatory outcomes set out in the Bank’s draft
statement of intent, the Bank must, when providing its final 10
statement of intent to the Minister, also provide a response to
the Minister’s comments that demonstrates how the Bank has
taken those comments into account in formulating its object
ives.”

17 New heading inserted 15
The following heading is inserted above section 163: “Annual
reports”.

18 Annual reports and accounts
Section 163(2) is amended by inserting the following para
graph before paragraph (a): 20
“(aaa) an assessment against the intentions, measures, and

standards set out in the statement of intent prepared at
the beginning of the financial year; and”.

19 New heading and section 165A inserted
The following heading and section are inserted above section 25
166:

“Financial stability reports
“165A Financial stability reports
“(1) The Bank must, within 6 months after this section comes into

force and then at intervals of not more than 6 months from the 30
date of publication of the preceding report,—
“(a) deliver a financial stability report to the Minister; and
“(b) publish the report on the Bank’s Internet website.

“(2) A financial stability report must—

34



Reserve Bank of New Zealand
Amendment Bill (No 3) Part 2 cl 21

“(a) report on the soundness and efficiency of the financial
system and other matters associated with the Bank’s
statutory prudential purposes; and

“(b) contain the information necessary to allow an assess
ment to be made of the activities undertaken by the 5
Bank to achieve its statutory prudential purposes under
this Act and any other enactment.

“(3) The Minister must, as soon as practicable after receiving the
report, present it to the House of Representatives.”

20 New heading inserted 10
The following heading is inserted above section 166: “Audits”.

21 New Schedules 3 and 4 added
The ScScSchedulesheduleshedules 333 andandand 444 set out in the ScScSchedulehedulehedule of this Act
are added.
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New Schedules 3 and 4 added
Schedule 3 ssssss 157R(3),157R(3),157R(3), 157V(3)157V(3)157V(3)

General provisions relating to material
incorporated by reference under Part 5D 5

1 Effect of material incorporated by reference in regulations
(1) This clause and ccclauseslauseslauses 222 tototo 777 apply to material incorporated

by reference in regulations made under PPParararttt 5D5D5D.
(2) Material incorporated by reference in regulations has effect as

part of the regulations. 10

2 Effect of amendments to, or replacement of, material
incorporated by reference in regulations
An amendment to, or replacement of, material incorporated
by reference in regulations (regulations A) has legal effect
as part of regulations A only if regulations made under PPParararttt 15
5D5D5D after the making of regulations A state that the particular
amendment or replacement has that effect.

3 Proof of material incorporated by reference
(1) A copy of the material incorporated by reference in regula

tions, including any amendment to, or replacement of, the ma 20
terial, must be—
(a) certified as a correct copy of the material by the Gov

ernor; and
(b) retained by the Governor.

(2) The production in proceedings of a certified copy of the ma 25
terial is, in the absence of evidence to the contrary, sufficient
evidence of the incorporation in the regulations of the mater
ial.

4 Effect of expiry or revocation of material incorporated
by reference 30
Material incorporated by reference in regulations that expires
or is revoked, or that ceases to have effect, ceases to have legal
effect as part of the regulations only if regulations made under
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PPParararttt 5D5D5D state that the material is revoked or ceases to have
legal effect.

5 Access to material incorporated by reference
(1) The Governor—

(a) must make the material referred to in subcsubcsubclauselauselause (2)(2)(2) 5
available for inspection during working hours free of
charge at the head office of the Bank and at any other
places that the Governor determines are appropriate;
and

(b) must make copies available for purchase at a reasonable 10
price; and

(c) may make copies of the material available in any other
way that the Governor considers appropriate in the cir
cumstances (for example, on an Internet website); and

(d) must give notice in the Gazette stating that— 15
(i) the material is incorporated in the regulations and

the date on which the regulations were made; and
(ii) the material is available for inspection during

working hours, free of charge, and the location of
the place or places at which it can be inspected; 20
and

(iii) copies of the material can be purchased and the
location of the place or places at which they can
be purchased; and

(iv) if copies of the material are available under parparparaaa 25
gggrrraaaphphph (c)(c)(c), thematerial is available in other ways,
and giving the details of how and where it can be
accessed and obtained.

(2) The material is—
(a) a framework incorporated by reference in regulations 30

made under sectionsectionsection 157R157R157R ororor 157U157U157U:
(b) any amendment to, or replacement of,—

(i) the framework that is incorporated in the regula
tions; or
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(ii) the framework referred to in parparparaaagggrrraaaphphph (a)(a)(a)with
the amendments or replacement framework in
corporated within it.

(3) A failure to comply with this clause does not invalidate regu
lations that incorporate a framework by reference. 5

6 Acts and Regulations Publication Act 1989 not applicable
to material incorporated by reference
The Acts and Regulations Publication Act 1989 does not apply
to material incorporated by reference in regulations or to an
amendment to, or replacement of, that material. 10

7 Application of Regulations (Disallowance) Act 1989 to
material incorporated by reference

(1) Nothing in section 4 of the Regulations (Disallowance) Act
1989 requires material that is incorporated by reference in
regulations to be laid before the House of Representatives. 15

(2) The Regulations (Disallowance) Act 1989, apart from the
modification to the application of section 4 of that Act made
by subcsubcsubclauselauselause (1)(1)(1) of this clause, applies to regulations that
incorporate material by reference.

20
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General provisions relating to search
warrants issued under Part 5D

1 Interpretation
In this schedule, Judge means a Judge of the High Court. 5

2 Application of clauses 3 to 13
ClausesClausesClauses 333 tototo 131313 apply to every search warrant applied for
and issued under PPParararttt 5D5D5D that would enable the entry and
inspection, or entry and search, of any place.

3 Application for search warrant 10
(1) An application for a searchwarrantmust contain, in reasonable

detail, the following particulars:
(a) the name of the applicant:
(b) the grounds on which the application is made:
(c) the address or other description of the place to be 15

searched:
(d) a description of the item or items, believed to be at the

place, that are sought by the applicant.
(2) The Judge may require the applicant to supply further infor

mation concerning the grounds on which the search warrant is 20
sought.

(3) The applicant must disclose in the application—
(a) details of any other applications for a search warrant

that the applicant knows to have been made within the
previous 3 months in respect of the place proposed to 25
be searched; and

(b) the result of that application or applications.
(4) The applicant must, before making an application for a search

warrant, make reasonable inquiries for the purpose of comply
ing with subcsubcsubclauselauselause (3)(3)(3). 30

(5) The Judge may authorise the search warrant to be executed on
more than 1 occasion if he or she is satisfied that this is required
for the purposes for which the warrant is being issued.

4 Mode of application for search warrant
(1) An application for a search warrant— 35
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(a) must be in writing, unless subcsubcsubclauselauselause (3)(3)(3) applies; and
(b) may be transmitted to the Judge electronically.

(2) The applicant must appear in person before the Judge unless
subcsubcsubclauselauselause (3)(3)(3) applies.

(3) A Judge may allow an application for a search warrant to be 5
made orally (for example, by telephone call) and excuse the
applicant from making a personal appearance if the Judge is
satisfied that—
(a) the delay that would be caused by requiring an applicant

to appear in personwould compromise the effectiveness 10
of the search; and

(b) the question of whether the warrant should be issued
can properly be determined on the basis of an oral com
munication (together with the information described in
parparparaaagggrrraaaphphph (c)(c)(c)); and 15

(c) the information required by ccclauselauselause 3(1)3(1)3(1) tototo (3)(3)(3) has been
supplied to the Judge.

5 Form and content of search warrant
(1) Every search warrant issued must be directed to an authorised

person by name, to every authorised person holding a specified 20
office or authorisation, or to every authorised person.

(2) A search warrant issued—
(a) may be executed by all or any of the persons to whom

it is directed:
(b) may be subject to any conditions specified in the war 25

rant that the Judge considers reasonable:
(c) may be executed only once, unless execution on more

than 1 occasion has been authorised.
(3) Every search warrant must contain, in reasonable detail, the

following particulars: 30
(a) the place or thing that may be searched:
(b) the provision authorising the issue of the warrant:
(c) a description of what may be seized:
(d) the period during which the warrant may be executed,

being a period not exceeding 14 days from the date of 35
issue:
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(e) any conditions specified by the Judge under subcsubcsubclauselauselause
(2)(b)(2)(b)(2)(b):

(f) if the warrant may be executed onmore than 1 occasion,
the number of times, or the period of time over which,
the warrant may be executed. 5

6 Transmission of search warrant
If it is not possible for the person charged with executing the
warrant to have it in his or her possession at the time of exe
cution, one of the following documents (which is deemed for
all legal purposes to constitute the warrant) may be executed: 10
(a) a faxed copy or electronic copy of a warrant issued by

the Judge:
(b) a copy made by the person to whom the warrant is di

rected, at the direction of the Judge and endorsed to that
effect. 15

7 Retention of documents
(1) A copy of every written application for a search warrant or

(in the case of an oral application) the written record of the
application made by the Judge must be retained permanently
by, or on behalf of, the Judge. 20

(2) An applicant to whom a search warrant is issued must retain
the warrant, a copy of the application (if made in written form),
and all documents tendered by the applicant in support of the
application until,—
(a) in the case of a warrant that is executed, the completion 25

of all proceedings in respect of which the validity of the
warrant may be in issue; and

(b) in any other case, the destruction or transfer of the
warrant and other documents is required by the Public
Records Act 2005 or any other enactment or rule of 30
law.

8 When search warrant is executed
A search warrant is executed when the person executing the
warrant—
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(a) has seized all the items specified in the warrant; or
(b) leaves the place or thing being searched and does not

return within 4 hours.

9 Powers conferred by search warrant
(1) Every search warrant issued under PPParararttt 5D5D5D authorises the per 5

son executing it to—
(a) enter and search the place or thing specified in the war

rant, and any item or items found in that place or thing,
at any time that is reasonable in the circumstances:

(b) request any person to assist in the execution of the war 10
rant (including, without limitation, a member of a hapū
or iwi if the place to be entered is of cultural or spiritual
significance to that hapū or iwi):

(c) use any force that is reasonable for the purposes of exe
cuting the warrant: 15

(d) seize any thing authorised by the warrant:
(e) bring, and use in or on the place or thing searched, any

equipment, to use any equipment found on the place or
thing, and to extract any electricity from the place or
thing to operate the equipment that is reasonable to use 20
in the circumstances, for the purposes of executing the
warrant:

(f) copy any document, or part of a document, that may be
seized under the warrant:

(g) require any person to reproduce, or to assist the person 25
executing the warrant to reproduce, in usable form, any
information recorded or stored in any document that
may be seized under the warrant:

(h) take photographs or video recordings of the place or
thing searched, and of any thing found in that place, 30
if the person executing the warrant has reasonable
grounds to believe that the photographs or video
recordings may be relevant in any proceedings arising
from the execution of the warrant.

(2) The person executing the search warrant may seize any item 35
or items that he or she, or any person assisting him or her, finds
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in the course of executing the warrant if the person executing
the warrant has reasonable grounds to believe that he or she
or any other person who can apply for a search warrant under
PPParararttt 5D5D5D could obtain a warrant to seize it under PPParararttt 5D5D5D.

(3) The person executing a search warrant may, in a manner and 5
for the duration that is reasonable for the purposes of executing
the warrant,—
(a) secure the place searched, any area within that place, or

any thing found within that place:
(b) exclude any person from the place searched, or from any 10

area within the place or thing, if the person executing
the warrant has reasonable grounds to believe that the
person to be excluded will obstruct or hinder the execu
tion of the warrant.

(4) The powers conferred by this clause are subject to any condi 15
tions imposed under ccclauselauselause 5(2)(b)5(2)(b)5(2)(b).

(5) Section 198B of the Summary Proceedings Act 1957 applies
in respect of every search warrant as if for each reference to
a constable there were substituted a reference to a person au
thorised to execute the search warrant. 20

10 Powers of persons called to assist
(1) Every person called on to assist a person executing a search

warrant may—
(a) enter the place to be searched:
(b) while in the company and under the direction of the 25

person executing the warrant, use reasonable force in
respect of any property for the purposes of executing
the warrant:

(c) search areas within the place that the person executing
the warrant has determined may lawfully be searched: 30

(d) seize any thing that the person executing the warrant has
determined may lawfully be seized:

(e) take photographs and video recordings of the place and
things found in the place or thing if the person executing
the warrant has determined that those things may be 35
lawfully taken:
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(f) bring onto the place or thing and use any equipment,
make use of any equipment found on the place or thing,
or extract electricity from the place or thing for the pur
poses of operating the equipment that the person execut
ing the warrant has determined may be lawfully used: 5

(g) copy any document, or part of a document, that the per
son executing the warrant has determined may be law
fully copied.

(2) If a member of the police is assisting another person execut
ing a search warrant, that member of the police may exercise 10
any power ordinarily exercisable by him or her in executing a
search warrant.

(3) The person executing a search warrant must—
(a) accompany any assistant on the first occasion when the

assistant enters the place or thing to be searched; and 15
(b) provide such other supervision of any assistant as is rea

sonable in the circumstances.
(4) The powers conferred by this clause are subject to any condi

tions imposed under ccclauselauselause 5(2)(b)5(2)(b)5(2)(b).

11 Person executing warrant to produce evidence of 20
authority

(1) The person exercising the search warrant must—
(a) before initial entry into or onto the place or thing to be

searched—
(i) announce his or her intention to enter and search 25

the place pursuant to a search warrant; and
(ii) identify himself or herself; and

(b) before initial entry into or onto the place or thing to be
searched—
(i) give the occupier (if present) of the place or thing 30

a copy of the search warrant; and
(ii) produce to the occupier (if present) of the place

or thing evidence of his of her identity; and
(c) if requested to do so at any time after initial entry into

or onto the place or thing to be searched, produce— 35
(i) a copy of the search warrant; and
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(ii) evidence of his or her identity.
(2) The person executing the search warrant is not required to

comply with subcsubcsubclauselauselause (1)(a)(1)(a)(1)(a) andandand (b(b(b) if he or she believes
on reasonable grounds that no person is lawfully present in or
on the place to be searched. 5

(3) The person executing the search warrant may use reasonable
force in order to effect entry into or onto the place if—
(a) subcsubcsubclauselauselause (2)(2)(2) applies; or
(b) following a request, the person present refuses entry or

does not allow entry within a reasonable time. 10
(4) On completion of the execution of the search warrant, the per

son executing it must provide written notice containing the fol
lowing particulars:
(a) the date and time of the commencement and completion

of execution of the warrant: 15
(b) the name of the person executing the warrant who had

overall responsibility for that execution:
(c) the address of the police station or other office to which

inquiries should be made:
(d) if nothing is seized, the fact that nothing was seized: 20
(e) if anythingwas seized, the fact that seizure occurred and

that an inventory of the things seized will be provided
to the occupier not later than 7 days after the seizure.

(5) If the occupier is not present at any time during the execution
of the warrant, or if it is not reasonably practicable to comply 25
with subcsubcsubclauselauselause (1)(c)(1)(c)(1)(c), the person executing the warrant must
on completion of execution leave a copy of the warrant and the
notice required by subcsubcsubclauselauselause (4)(4)(4) in a prominent position on
the place, except where this is not reasonably practicable.

(6) This clause is subject to ccclauselauselause 131313. 30

12 Inventory of items seized
(1) The person who executed the search warrant must, not later

than 7 days after the seizure of any property or evidence, pro
vide to the occupier, and to every other person who the person
who executed the search warrant has reason to believe may 35
have an interest in what was seized,—

45



Schedule
Reserve Bank of New Zealand

Amendment Bill (No 3)

Schedule 4—continued

(a) written notice specifying what was seized; and
(b) a copy of the warrant and the written notice required by

ccclauselauselause 11(4)11(4)11(4).
(2) A personwho executes a search warrant must make reasonable

inquiries for the purposes of complying with subcsubcsubclauselauselause (1)(1)(1). 5
(3) This clause is subject to ccclauselauselause 131313.

13 Compliance with certain provisions may be deferred in
certain circumstances

(1) A person executing a search warrant may apply to a Judge for a
postponement of the obligation to comply with ccclauselauselause 11(1),11(1),11(1), 10
(4),(4),(4), andandand (5)(5)(5) or 121212 on the grounds that—
(a) compliance would endanger the safety of any person; or
(b) compliance would prejudice ongoing investigations of

breaches or potential breaches of PPParararttt 5D5D5D or executions
of the warrant on subsequent occasions. 15

(2) An application may be made under subcsubcsubclauselauselause (1)(1)(1) at the time
of the initial application for the warrant or until the expiry of
7 days after the warrant is finally executed.

(3) On an application under subcsubcsubclauselauselause (1)(1)(1), the Judge may post
pone for a specified period not exceeding 12 months the obli 20
gation to comply with ccclauselauselause 11(1),11(1),11(1), (4),(4),(4), andandand (5)(5)(5) or 121212, if the
Judge is satisfied there were reasonable grounds for believing
that compliance would—
(a) endanger the safety of any person; or
(b) prejudice ongoing investigations under PPParararttt 5D5D5D or the 25

exercise of entry and search powers on subsequent oc
casions.

12
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