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Government Bill

Explanatory note

General policy statement
This Bill amends the Employment Relations Act 2000 (the princi
pal Act) to implement Government policy on casual and nonstan
dard employment. It aims to help employees and employers clarify
the employment arrangements of employees who are in employment
described as “casual” or “as and when required”, including by pro
viding a simpler, more costeffective process for obtaining clarifica
tion. The Bill also strengthens the position of employees in a triangu
lar employment relationship. A triangular employment relationship
exists where an employer contracts the services of the employee to
a third party (the controlling third party), and the controlling third
party has the right to control the employee’s work. A provision is
included in the Bill to allow codes of employment practice, which
currently cover only matters under the principal Act, to give guid
ance on other employment related legislation.
The Bill will ensure that employees in a triangular employment re
lationship, who belong to a union but who are not bound by a col
lective agreement, will be employed by their employer on terms and
conditions that are not inconsistent with the terms and conditions in
a collective agreement between the same union and the controlling
third party when performing work for the controlling third party.
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The legislation will enable an employee or an employer to apply to
the Employment Relations Authority or the Employment Court to
join a controlling third party as a party to a personal grievance action
taken by the employee. An employee must notify the controlling
third party of the employee’s intention to make such an application
within 90 days of the action alleged to amount to a personal grievance
occurring, or coming to the employee’s notice (whichever is the ear
lier). An employer must give a similar notice within 90 days of the
grievance proceedings claim being raised with the employer. How
ever, the controlling third party may consent to being given notice
after the 90day period has expired.
The Employment Relations Authority or the Employment Court may
grant an application to join a controlling third party only if certain
conditions are met. The Authority or Court must be satisfied that
the notification described above has been given, or the employee has
previously brought a personal grievance claim against the controlling
third party, alleging that he or she or it is the employee’s employer,
and the Authority or Court has determined that the person is not the
employee’s employer. The Authority or the Court must also deter
mine that there is a serious question to be tried as to whether the
controlling third party may have contributed to the situation that the
personal grievance relates to.
When a controlling third party has been joined to a personal
grievance action, the Authority or the Court must also consider
whether it is appropriate to direct the parties to use mediation or dis
pute resolution services to resolve the personal grievance. Dispute
resolution services must be provided by the Department of Labour
to parties in workrelated relationships where a person is alleged to
be a controlling third party.
If the Authority or the Court find that the employee has a personal
grievance, and that the controlling third party has contributed to the
grievance, the remedies that the Authority or the Court is able to
award against the controlling third party are the same as those that
may be awarded against an employer, with the exception of reinstate
ment. When awarding remedies, the Authority or the Court will be
required to consider the extent to which the controlling third party
and the employer each contributed to the situation giving rise to the
grievance, and award remedies accordingly.
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The Bill also provides that where an employer and employee are un
able to come to a common understanding of the nature of the em
ployee’s employment—whether or not the employee is employed on
a fixed term agreement, and whether or not the employee’s times of
work are fixed (and if so, what they are)—then either party may re
quest a Labour Inspector or the Employment Relations Authority to
determine these matters for them. The Labour Inspector’s or Author
ity’s determination will provide certainty for the parties about what
the terms and conditions of a casual employee’s employment actu
ally are. Currently, the power to make a determination of this nature
is reserved to the Employment Relations Authority and the Employ
ment Court.
The Bill provides factors, based on case law such as the Employ
ment Court’s decision in Barnes v Whangerei Returned Services As
sociation (Inc) [1997] 1 ERNZ 626, that Labour Inspectors and the
Authority must consider when determining the nature of the em
ployment arrangement. Several factors must be considered: the em
ployee’s written employment agreement; whether the employment
agreement complies with section 66 of the principal Act (relating to
fixed term agreements); the employee’s work patterns; whether the
employee works for the employer only when work is available; any
rosters or other system an employer uses to allocate work; whether
the employer has expectations that the employee, on being requested,
will be available for work; and any other relevant factors.
A determination will be binding on the parties, but a determination
by a Labour Inspector is subject to a determination by the Authority.
The amendments will also permit codes of employment practice
made under the principal Act to provide guidance on any of the
following statutes: the Equal Pay Act 1972; the Holidays Act 2003;
the Minimum Wage Act 1983; the Parental Leave and Employment
Protection Act 1987; and the Wages Protection Act 1983.

Clause by clause analysis
Clause 1 is the Title clause.
Clause 2 is the commencement clause. The Bill is to come into force
6 months after it receives the Royal assent.
Clause 3 provides that the Bill amends the Employment Relations
Act 2000.
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Part 1
Triangular employment

Clause 4 amends section 5 to insert a definition of controlling third
party.
Clause 5 inserts new section 65AA, which provides that when an em
ployee, who is a member of a union, is performing work for a con
trolling third party, the employee’s terms and conditions must not
be inconsistent with a collective agreement to which the union and
controlling third party are parties, and the coverage clause in which
applies to the work performed by the employee for the controlling
third party.
Clause 6 inserts new section 103B, which provides for applications
to the Employment Relations Authority or the Employment Court
to join a controlling third party to actions in relation to a personal
grievance where the personal grievance relates to work performed
by an employee for a controlling third party.
Clause 7 inserts new section 115A, which specifies the notice required
to be given to a controlling third party before an application can be
made under new section 103B to join the controlling third party to an
action for a personal grievance.
Clause 8 inserts new section 123A, which provides remedies against
a controlling third party joined to an action for a personal grievance
where the Employment Relations Authority or the Employment
Court determines that the controlling third party caused or con
tributed to the personal grievance.
Clause 9 amends section 144A to require the chief executive to pro
vide dispute resolution services to parties in workrelated relation
ships that are not employment relationships, where a party is alleged
to be a controlling third party.
Clause 10 makes a consequential amendment to section 161 (which
provides for the jurisdiction of the Employment Relations Authority)
to insert a reference to new section 103B.

Part 2
Other amendments to principal Act

Clause 11 inserts new section 65AAB, which provides that a Labour
Inspector or the Employment RelationsAuthoritymay determine cer
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tain terms and conditions of employment where an employee and em
ployer cannot agree on them. These are—
• whether or not the employee is employed for a fixed term:
• whether or not the employee’s times of work are fixed:
• if the employee’s times of work are fixed, what the times of

work are.
Clause 12 amends section 100Awhich provides for codes of employ
ment practice. The amendments extend the scope of codes of em
ployment practice to include matters under the Equal Pay Act 1972,
the Holidays Act 2003, the Minimum Wage Act 1983, the Parental
Leave and Employment Protection Act 1987, and the Wages Protec
tion Act 1983.
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The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Employment Relations Amendment Act (No 3)
2008.

2 Commencement 5
This Act comes into force 6 months after the date on which it
receives the Royal assent.

3 Principal Act amended
This Act amends the Employment Relations Act 2000.

Part 1 10
Triangular employment

4 Interpretation
Section 5 is amended by inserting the following definition in
its appropriate alphabetical order:
“controlling third party means a person— 15
“(a) who has a contract or other arrangement with an em

ployer under which an employee of the employer per
forms work for the benefit of the person; and

“(b) who exercises or is entitled to exercise control over the
employee that is substantially similar to the control an 20
employer exercises or is entitled to exercise in relation
to the employee”.
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5 New section 65AA inserted
The principal Act is amended by inserting the following sec
tion after section 65:

“65AA Terms and conditions of employment for employees
who perform work for controlling third party where no 5
collective agreement applies

“(1) This section applies where—
“(a) an employee is a member of a union, but the employee’s

employer is not a party to a collective agreement the
coverage clause of which applies to work done by the 10
employee for the employer; and

“(b) the employee performs work for the benefit of a con
trolling third party; and

“(c) the controlling third party is party to a collective agree
ment with the union; and 15

“(d) the work done by the employee for the benefit of the
controlling third party comeswithin the coverage clause
in the collective agreement.

“(2) When the employee performs work for the controlling third
party, the employee’s terms and conditions of employment 20
must not be inconsistent with the collective agreement referred
to in subsection (1)(c) and (d) and, to the extent that they
are, the terms and conditions in the collective agreement ap
ply.”

6 New section 103B inserted 25
The principal Act is amended by inserting the following sec
tion after section 103A:

“103B Joining controlling third party to personal grievance
“(1) This section applies if—

“(a) an employee has applied to the Authority to resolve a 30
personal grievance with his or her employer; and

“(b) the personal grievance relates to the performance of
work by an employee for a controlling third party.

“(2) The employee or the employer, or both, may apply to the Au
thority or the Court to join the controlling third party to the 35
action to resolve the personal grievance.
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“(3) The Authority or the Court may grant the application to join a
controlling third party, but only if—
“(a) either—

“(i) section 115A has been complied with; or
“(ii) the employee has previously applied to the Au 5

thority to resolve a personal grievance with the
person, and the Authority or the Court has deter
mined that the person is not the employee’s em
ployer; and

“(b) the Authority or the Court determines that there is a ser 10
ious question to be tried as to whether the controlling
third party contributed towards the situation that the per
sonal grievance relates to.

“(4) If the Authority or the Court grants the application, the Author
ity or the Court, as the case may be, must consider whether to 15
direct the employer, the employee, and the controlling third
party to use dispute resolution services or mediation services,
as appropriate, to seek to resolve the grievance.”

7 New section 115A inserted
The principal Act is amended by inserting the following sec 20
tion after section 115:

“115A Notifying controlling third party of intention to apply to
join to personal grievance
For the purposes of section 103B, this section is complied
with when either— 25
“(a) an employee who intends to apply under section

103B notifies the controlling third party of that inten
tion within the period of 90 days beginning with the
date on which the action alleged to amount to a per
sonal grievance occurred or came to the notice of the 30
employee, whichever is the later, unless the controlling
third party consents to being notified of the intention to
apply under section 103B after the expiration of that
period; or

“(b) an employer who intends to apply under section 103B 35
notifies the person alleged to be a controlling third party
of that intention within the period of 90 days begin
ning with the date on which the employer’s employee
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raised the personal grievance with the employer, unless
the controlling third party consents to being notified of
the intention to apply under section 103B after the ex
piration of that period.”

8 New section 123A inserted 5
The principal Act is amended by inserting the following sec
tion after section 123:

“123A Remedies where controlling third party contributed to
personal grievance

“(1) This section applies where the Authority or the Court— 10
“(a) determines that an employee has a personal grievance;

and
“(b) has, under section 103B, joined a controlling third

party to the action to resolve the personal grievance; and
“(c) determines that the controlling third party caused or 15

contributed to the situation that gave rise to the personal
grievance.

“(2) Where this section applies, the Authority or the Court may
order the controlling third party to provide to the employee
either or both of the remedies in section 123(1)(b) or (c). 20

“(3) Subsection (2) applies subject to subsections (4) to (6).
“(4) The Authority or the Court must consider the extent to which

the actions of the controlling third party contributed towards
the situation that gave rise to the personal grievance.

“(5) The Authority or the Court must award any remedies against 25
the employer under section 123 and against the controlling
third party under subsection (2) in a way that reflects the ex
tent to which each contributed towards the situation that gave
rise to the personal grievance.

“(6) Whenmaking an order under subsection (2), theAuthority or 30
the Court may order payment to the employee by instalments,
but only if the financial position of the controlling third party
requires it.”

9 Dispute resolution services
Section 144A is amended by adding the following subsection: 35

5
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“(3) Despite subsection (2), the chief executive must provide dis
pute resolution services to parties in workrelated relationships
that are not employment relationships, where a party is alleged
to be a controlling third party.”

10 Jurisdiction 5
Section 161(1) is amended by inserting the following para
graph after paragraph (e):
“(ea) joining a controlling third party to a personal grievance

under section 103B:”.

Part 2 10
Other amendments to principal Act

11 New heading and section 65AAB inserted
The following heading and section are inserted after section
65AA (as inserted by section 5 of this Act):
“Determination of certain terms and conditions 15

of employment
“65AAB Power to determine certain terms and conditions of

employment
“(1) This section applies if an employee and employer cannot agree

about 1 or more of the following: 20
“(a) whether or not the employee is employed for a fixed

term:
“(b) whether or not the times the employee is to work are

fixed:
“(c) if the employee’s times of work are fixed, what the times 25

of work are.
“(2) A Labour Inspector or the Authority may, if requested by the

employee or the employer, determine 1 or more of the matters
specified in subsection (1).

“(3) Inmaking a determination, a Labour Inspector or theAuthority 30
must have regard to the following matters:
“(a) any written agreement containing, in whole or in part,

the employee’s terms and conditions of employment;
and

“(b) whether, for the purposes of subsection (1)(a), section 35
66 has been complied with; and

6



Employment Relations Amendment
Bill (No 3) Part 2 cl 12

“(c) the employee’s patterns of work; and
“(d) whether the employee works for the employer only

when work is available; and
“(e) the employer’s work rosters or any other method of al

locating work; and 5
“(f) the employer’s expectations as to whether the em

ployee, when requested, will be available for work; and
“(g) any other relevant factors.

“(4) In making a determination, the Labour Inspector or the Au
thority must comply with the principles of natural justice. 10

“(5) For the purposes of subsection (3), a Labour Inspector or
the Authority is not to treat as a determining matter any writ
ten agreement containing, in whole or in part, the employee’s
terms and conditions of employment.

“(6) A determination by a Labour Inspector or the Authority under 15
this section—
“(a) is binding on the employee and employer; and
“(b) is to be treated as a term or condition of the employee’s

terms and conditions of employment and therefore may
be varied by subsequent agreement between the em 20
ployee and employer; but

“(c) in the case of a determination by a Labour Inspector, is
subject to any determination of the Authority.

“(7) In relation to a determination by a Labour Inspector, this sec
tion applies despite section 161(1)(a).” 25

12 Codes of employment practice
(1) Section 100A(4) is amended by omitting “this Act” and sub

stituting “1 or more of the Acts specified in subsection (5)”.
(2) Section 100A is amended by adding the following subsection:
“(5) For the purposes of subsection (4), the Acts are— 30

“(a) this Act:
“(b) the Equal Pay Act 1972:
“(c) the Holidays Act 2003:
“(d) the Minimum Wage Act 1983:
“(e) the Parental Leave and Employment Protection Act 35

1987:

7



Part 2 cl 12
Employment Relations Amendment

Bill (No 3)

“(f) the Wages Protection Act 1983.”

12

Wellington, New Zealand:
Published under the authority of the New Zealand Government—2008
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