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Explanatory note

General policy statement
This Bill amends the CommerceAct 1986, introducing criminal sanc-
tions for hard-core cartel behaviour and making a number of other
amendments including to the provisions that govern jurisdiction and
penalties.
Effective competition underpins the productivity of individual firms
and the public sector and as a result is essential to New Zealand’s
growth and prosperity. The Commerce Act 1986 (the Act) is just
one instrument that can be used to promote a competitive culture in
New Zealand but it is a very important one because of its broad appli-
cation. General competition law, as set out in the Act, is designed to
incentivise competitive behaviour through prohibiting anticompeti-
tive practices, including hard-core cartels.
As noted by the OECD in 2003, the pernicious effects of cartels on
economic efficiency are wide-reaching. By raising prices above the
competitive level and decreasing output, cartels have the effect of
making consumers either pay a higher price for the product, or forgo
the product entirely. The consumer is therefore an unknowing par-
ticipant in the illegitimate transfer of wealth to the cartelists.
Competitively priced inputs allow businesses to compete effectively
in local and international markets. From a public sector perspec-
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tive, effective competition is also important because the public sec-
tor is a major purchaser of goods and services. Carefully designed
procurement processes can be used by the public sector to achieve
competitive outcomes that promote economic growth, while encour-
aging value for money over the long term. However, the competitive
process relies on suppliers and acquirers pricing independently and
honestly.
The question of whether to introduce criminal sanctions arose out of
the Single Economic Market (SEM) Outcomes Framework. In 2009,
Australia criminalised hard-core cartel conduct, so it was timely for
the Government to consider criminalising hard-core cartel behaviour
in New Zealand.
The policy process identified problems with the current regime in the
Act. In particular, there was uncertainty over the scope of the car-
tel prohibition and whether it prohibited legitimate, pro-competitive
conduct. There was concern that if the scope of the prohibited con-
duct was ill-defined, then introducing criminal sanctions could chill
legitimate conduct and increase compliance costs. The Bill manages
this through—
• clarifying the scope of the prohibition and exemptions; and
• introducing a clearance regime so that businesses can manage

any residual risk by approaching the Commerce Commission
before entering into or amending an arrangement; and

• sequencing the commencement of the new regime to allow
time for changes to bed-in before the commencement of crim-
inal sanctions.

Together these changes will support businesses by promoting cer-
tainty and confidence in the legislation. The introduction of criminal
sanctions will bring New Zealand into line with many of its trading
partners, including the United States, the United Kingdom, Canada,
and Australia. This will allow New Zealand to play a more active
role in the global fight against hard-core cartels and in doing so deter
conduct that affects New Zealand.
In addition to the amendments relating to cartels, the Bill ensures
that where conduct affects New Zealand, and that conduct has a real
and substantial connection with New Zealand, the Act will apply. In
particular, the Bill—
• amends the provisions relating to jurisdiction; and
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• introduces a regime to allow the Commission to seek remedies
against mergers that take place outside NewZealand but which
affect competition in a New Zealand market; and

• clarifies the attribution rules to ensure that conduct carried out
on behalf of a person can be attributed to that person, including
where the direction takes place outside New Zealand.

The Bill also makes a number of amendments to the clearance and
authorisation procedures in the Act.

Regulatory impact statement
The Ministry of Economic Development produced a regulatory im-
pact statement on 26 August 2011 to help inform the main policy
decisions taken by the Government relating to the content of the Bill.
A copy of that regulatory impact statement can be found at—
• http://www.treasury.govt.nz/publications/informationre-

leases/ris
• http://www.med.govt.nz/templates/MultipageDocument-

TOC____46920.aspx

Clause by clause analysis
Clause 1 states that this amendment Act is the Commerce (Cartels
and Other Matters) Amendment Act 2011. Besides cartels, the other
matters referred to in the Title relate to changes to Parts 1, 3, 5, and
6 of the Commerce Act 1986, and include the following topics:
• jurisdiction:
• acquisitions by overseas persons:
• authorisations for restrictive trade practices:
• attributing conduct to employees, agents, etc:
• appeals against Commerce Commission determinations:
• increasing penalties for certain offences:
• aligning references to the penalties for individuals and others:
• updating references to the renamed Australian Competition

and Consumer Act 2010.
Clause 2 is the commencement clause. The whole Act comes into
force on the day after the date of Royal assent, except that the com-
mencement of section 18, which inserts the criminal offence relating
to cartel conduct, is delayed for 2 years.

http://www.treasury.govt.nz/publications/informationreleases/ris
http://www.treasury.govt.nz/publications/informationreleases/ris
http://www.med.govt.nz/templates/MultipageDocumentTOC____46920.aspx
http://www.med.govt.nz/templates/MultipageDocumentTOC____46920.aspx
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Clause 3 states that the Act amended is the Commerce Act 1986 (the
principal Act).

Part 1
Substantive amendments to principal Act

Part 1 contains the substantive amendments to the principal Act.
Most of the proposed changes were made public in an exposure draft
of the Bill released in June 2011 and available, along with explana-
torymaterial, on the following Internet site: [ to come]. Thismaterial
is intended to remain on that site while the Bill is being considered
by Parliament and gives more detail than is provided here.
Clause 4 amends the interpretation section of the principal Act to
insert new definitions of cartel provision (with a cross-reference to
new section 30A) and collaborative activity (with a cross-reference
to new section 31(2)).

Jurisdiction
Clause 5 amends section 4 of the principal Act, which currently ex-
tends the jurisdiction of the Act to include certain conduct outside
New Zealand. The amendment is different from that set out in the ex-
posure draft, in that it does not repeal subsection (3). Instead, it adds
a new subsection (4), based on section 7 of the Crimes Act 1961, to
clarify circumstances in which conduct is treated as having occurred
in New Zealand.
Clause 6 repeals section 29 of the principal Act. That section deals
with exclusionary provisions in contracts, arrangements, and under-
standings. The conduct that it prohibits is now covered by the cartel
prohibition in new section 30 so far as it relates to restricting output.
The repeal of section 29 was not included in the exposure draft.

Cartels
Clause 7 repeals sections 30 to 34 of the principal Act and replaces
them with new sections dealing expressly with cartels.
New section 30 sets out the cartel prohibition. It is a prohibition
against entering into a contract or arrangement, or arriving at an
understanding, that contains a cartel provision, or giving effect to
a cartel provision. This section differs from the section as set out in
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the exposure draft in that it specifically refers to the exemptions in
new sections 31 to 33. This is intended to signal that a person doing
the things covered by an exemption is not engaging in conduct that
is per se prohibited. This differs from the exposure draft, which im-
plied that that conduct was prohibited, but may be excusable.
New section 30A sets out the meaning of cartel provision and the
related terms of price fixing, restricting output, market allocating,
and bid rigging.
The definition of cartel provision has been changed since the expos-
ure draft in that it now refers to provisions that have “the purpose,
effect, or likely effect” of doing 1 or more of the 4 proscribed things.
The definitions of the first 3 proscribed things have been modified
slightly from the exposure draft. In part, this is to accommodate
the fact that these terms are now used directly in the description of
the mens rea element of the cartel offence in new section 82B. The
definitions of restricting output and market allocating have been ex-
tended to include (as the definition of price fixing always has) “pro-
viding for” the matters set out in the definitions. In other respects,
the changes to the definitions are merely tidy-ups.
The definition of bid rigging is essentially unchanged, but it now in-
corporates within it a modified form of the exception for bid rigging
that was set out in section 32 in the exposure draft. The exemp-
tion now applies if the parties to the contract, arrangement, or under-
standing that contains the cartel provision simply tell the person run-
ning the bid of the essential features of that contract, arrangement, or
understanding. There is consequently no separate exemption relating
to bid rigging.
New section 30B sets out additional matters of interpretation relating
to cartel provisions. In particular, it clarifies matters concerning—
• which persons are treated as parties to a contract, arrangement,

or understanding that contains a cartel provision; and
• which persons are treated as being in competition with each

other.
These provisions have been refined further since the exposure draft.
New section 30C relates to the temporal application of the cartel pro-
hibition. As far as entering into a cartel provision goes, section 30
applies only after that section is in force. In relation to giving effect
to cartel provisions, this too also applies only after section 30 is in
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force, but applies to cartel provisions entered into before that time.
This provision is largely unchanged since the exposure draft.
New section 30D provides that a provision in a contract is not en-
forceable if it has the purpose, effect, or likely effect of price fixing,
restricting output, market allocating, or bid rigging. However, this
does not affect the enforceability of a cartel provision to which any
of new sections 31 to 33 apply. This provision was not in the expos-
ure draft.
New section 31 sets out the exemption for collaborative activities.
The provision is changed in detail only from that in the exposure
draft. Collaborative activities are defined as being enterprises, ven-
tures, or other activities, in trade, that are carried on in co-operation
by 2 or more persons, and are not carried on for the dominant purpose
of lessening competition between the parties. The cartel prohibition
does not apply if a party to the collaborative activity and any other
person (not necessarily a party) enter into or give effect to a con-
tract, arrangement, or understanding that contains a cartel provision,
as long as the cartel provision is reasonably necessary for the pur-
pose of the collaborative activity. A new subsection has been added
to confirm that the test of dominant purpose is an objective one.
New section 32 sets out a new exemption for vertical supply agree-
ments. Submissions on the exposure draft indicated that vertical sup-
ply agreements are commonplace and are generally considered to en-
hance consumer welfare. The exemption in the Bill is limited to con-
tracts where the cartel provision does not have the dominant purpose
of lessening competition between any parties to the contract.
New section 33 is the exemption for joint buying and promotion
agreements. This is substantively unchanged from the exposure
draft, and closely reflects existing section 33 of the principal Act.

Acquisitions by overseas persons
Clause 8 inserts new sections 47A to 47D into the principal Act.
New section 47A provides for the High Court to make a declaration
that a particular acquisition by an overseas person of a controlling
interest in a New Zealand body corporate has, or is likely to have,
the effect of substantially lessening competition in a market in New
Zealand. A declaration cannot be made more than 12 months after
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the acquisition, or if the Commission has given a clearance or granted
an authorisation for the acquisition.
New section 47B then provides that if a declaration is made, the court
may make an order requiring the New Zealand body corporate to do
any of the following:
• cease carrying on business in New Zealand in the market to

which the declaration relates within 6 months (or a longer
period specified by the court):

• dispose of shares or other assets:
• take any other action (including disposing of shares or other

assets) that the court considers, in all the circumstances, is
consistent with the purpose of the Act.

Contravention of an order is deemed to be a contravention of the sec-
tion, in order that various references in the principal Act to contra-
vening the Act (such as section 98A) will apply.
New section 47C sets out the procedure for making an application for
a declaration. Only the Commission may apply for a declaration.
New section 47D provides for the revocation of a declaration and the
revocation or variation of an order made under new section 47B.

Amendments relating to authorisations for
restrictive trade practices

Clause 9 amends section 58A of the principal Act, which sets out
the effect of an authorisation, to include express references to new
sections 30 and 30D.
Clause 10 amends section 59A of the principal Act by repealing sub-
sections (2) and (3). The effect of this is that parties who have sought
an authorisation from the Commission must decide for themselves
whether, while waiting for a decision on the authorisation, to con-
tinue or discontinue the conduct in relation to which the authorisa-
tion is sought.
Clause 11 amends section 62 of the principal Act, which sets out the
procedures of the Commission in preparing a draft determination.
The effect of the changes is to give the Commission more flexibility
about whether to hold a conference and whether to prepare a single
determination when joint applications have been made.
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Clearance regime for collaborative activities
Clause 12 inserts a new clearance regime for collaborative activities
by inserting new sections 65A to 65D into the principal Act. These
new provisions are substantively unchanged from the exposure draft,
though changes have been made to make it clearer that a clearance
relates only to collaborative activities. (See section 4, paragraphs 66
to 76, of the explanatory material.) The transitional clearance regime
that was set out in Part 2 of the exposure draft has been omitted,
because clearances will be available as soon as the cartel prohibition
in new section 30 comes into force.

Amendment relating to clearance for business
acquisitions

Clause 13 amends section 66(3) of the principal Act, which sets out a
statutory time frame for merger clearances. A clearance is currently
deemed to be declined if, within 10 working days after a notice is
registered, or such longer period as agreed, the Commission has not
responded in writing. The change extends the time frame to 40 work-
ing days.

Amendments relating to penalties for cartels
Clause 14 amends section 80 of the principal Act. This section sets
out the civil pecuniary penalties relating to a contravention of Part
2 of the principal Act, which includes the cartel prohibition. New
subsection (2C) states that in proceedings for a contravention of new
section 30, a defendant that claims that an exemption in any of new
sections 31 to 33 applies must prove that it does, on the balance of
probabilities. This is the opposite of the burden of proof that applies
in the criminal provision (new section 82B), but is the same as was
set out in the exposure draft. The other change made by this clause
is to the description of the maximum penalty payable by a person
that is not an individual. In this case, the possible penalty of 10% of
turnover is clarified to refer to the turnover in each accounting period
in which the contravention occurred.
Clause 15 amends section 80A of the principal Act. This section pro-
hibits the indemnification of directors and others in respect of liabil-
ity for a pecuniary penalty for contravention of the cartel prohibition.
The amendments align the section to reflect new section 30, andmake
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additional changes in order to update the references to “servant” to
“employee”.
Clause 16 amends section 80C of the principal Act. This section
allows the court to ban a person from being a director or promoter of
a company if the person has engaged in various forms of restrictive
trade practices. The amendment updates the references to reflect the
new cartel prohibition.
Clause 17 amends section 82A of the principal Act. This section al-
lows the court to award exemplary damages to a person even if the
person is already liable to pay a pecuniary penalty for the contra-
vention of Part 2 of the principal Act. The amendment provides that
exemplary damages are not, however, to be awarded if the person
has been convicted of the offence in new section 82B, which is for
contravention of the cartel prohibition.
Clause 18 inserts a new section 82B, which is the offence of contra-
vening the cartel prohibition. This section comes into force 2 years
after the rest of the amendment Act. The penalties, including im-
prisonment for up to 7 years, remain as in the exposure draft. The
offence covers both entering into a contract or agreement, or arriving
at an understanding, that contains a cartel provision, and giving ef-
fect to such a contract, arrangement, or understanding. The offence
requires the prosecution to prove that the defendant intended, at the
time of the relevant conduct, to engage in price fixing, restricting
output, market allocating, or bid rigging. This mens rea element is
different from that in the exposure draft. There, the mens rea elem-
ent was knowledge. The other difference between this clause and the
exposure draft is that, in this Bill, it is a defence if the defendant hon-
estly believed at the relevant time that an exemption in any of new
sections 31 to 33 applied. Under the exposure draft, the defendant
would have had to prove that the exemption did apply in order to
succeed with a defence.

Amendment relating to acquisition by overseas
person

Clause 19 amends section 83 of the principal Act, which sets out the
pecuniary penalties for contravention of the rules regarding business
acquisitions. The section is amended to extend it to cover contraven-
tions of new section 47B, about orders made following a declaration
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concerning the acquisition by overseas persons of a controlling inter-
est in a New Zealand body corporate.

Attributing conduct
Clause 20 substitutes a new section 90 of the principal Act. The only
policy change is to remedy a deficiency in the current section 90(4),
but the section is being replaced entirely in order to clarify it. The
deficiency in subsection (4) is that it fails to provide that conduct by
a person acting under the direction, or with the consent or agreement
(express or implied), of another person is deemed to be the conduct
of the latter person, even if the first person is not an employee or
agent of that latter person. This is now provided for in new section
90(4)(a).

Appeals relating to authorisations and
clearances

Clause 21 amends section 92 of the principal Act, which identifies
who can appeal under section 91 of the principal Act against various
determinations of the Commission. The current rules are adjusted so
that any personwho participated in the Commission’s processes lead-
ing to determinations under section 58 (authorisations for restrictive
trade practices) or 67 (authorisations for business acquisitions) may
appeal, and not just those who participated in a conference. A new
provision (new paragraph (ca)) sets out who can appeal against de-
terminations under new section 65A, about clearances for cartel pro-
visions.

Increasing penalties
Clause 22 increases the penalties under section 103 of the principal
Act, which relates to failing to co-operate with the Commission in
its investigations. The maximum term of imprisonment is increased
from 6 months to 3 years.

Part 2
Consequential and minor amendments

Clause 23 makes the amendments to the principal Act set out in the
Schedule. There are 3 groups of amendments.
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The first is consequential amendments arising from changes made in
Part 1 of the Bill.
The second group of amendments, set out in Part 2 of the Sched-
ule, tidies up an existing potential problem. The principal Act pro-
vides different levels of penalties for individuals and bodies corpo-
rate. This means that the level of penalties for persons that are nei-
ther individuals nor bodies corporate is unclear. In new provisions in
Part 1 of the Bill, the different penalties are provided for individuals
and any persons “other than individuals”, thereby clarifying the situ-
ation. The amendments in this Part of the Schedule align the wording
of existing provisions with the approach taken in new provisions.
The third group of amendments updates existing references to the
Australian Trade Practices Act 1974 to reflect its new name of the
Competition and Consumer Act 2010.
Clause 24 amends Part 2 of Schedule 1A of the District Courts Act
1947 in order to classify the cartel offence in new section 82B of the
principal Act as an offence triable only in the High Court.
Clause 25 amends section 91(1) of the Civil Aviation Act 1990 in
order to omit a reference to section 29 of the Act, which is being
repealed.
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Consequential and minor amendments to principal Act

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Commerce (Cartels andOtherMatters) Amend-
ment Act 2011.

2 Commencement
(1) This Act, except section 18, comes into force on the day after 5

the date on which it receives the Royal assent.
(2) Section 18 (which imposes criminal sanctions in respect of

certain conduct relating to cartels) comes into force on the day
that is 2 years after the date on which this Act receives the
Royal assent. 10

3 Principal Act amended
This Act amends the Commerce Act 1986.

Part 1
Substantive amendments to principal Act

4 Interpretation 15
Section 2(1) is amended by inserting the following definitions
in their appropriate alphabetical order:

3
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“cartel provision means a provision described in section
30A
“collaborative activity has the meaning given in section
31(2)”.

Jurisdiction 5
5 Application of Act to conduct outside New Zealand

Section 4 is amended by adding the following subsection:
“(4) For the purpose of determining jurisdiction,—

“(a) if an act or omission that forms part of a contravention
of this Act occurs in New Zealand, the contravention is 10
deemed to have occurred in New Zealand; and

“(b) if an event that is necessary to the completion of a
contravention of this Act occurs in New Zealand, the
contravention is deemed to have occurred in New
Zealand.” 15

6 Section 29 repealed
Section 29 is repealed.

Cartels
7 New heading and sections 30 to 33 substituted

The heading above section 30, sections 30 to 34, and the head- 20
ing below section 34 are repealed and the following heading
and sections substituted:

“Cartel provisions
“30 Prohibition on entering into or giving effect to cartel

provision 25
“(1) No person may, unless an exemption in section 31, 32, or

33 applies,—
“(a) enter into a contract or arrangement, or arrive at an

understanding, that contains a cartel provision; or
“(b) give effect to a cartel provision. 30

“(2) See section 80 for liability to a pecuniary penalty, and section
82B for criminal liability, for contravention of this section.

4



Commerce (Cartels and Other Matters)
Amendment Bill Part 1 cl 7

“30A Meaning of cartel provision and related terms
“(1) A cartel provision is a provision, contained in a contract, ar-

rangement, or understanding, that has the purpose, effect, or
likely effect of 1 or more of the following:
“(a) price fixing: 5
“(b) restricting output:
“(c) market allocating:
“(d) bid rigging.

“(2) In this Act, price fixingmeans, as between the parties to a con-
tract, arrangement, or understanding, fixing, controlling, or 10
maintaining, or providing for the fixing, controlling, or main-
taining of,—
“(a) the price for goods or services that any 2 or more parties

to the contract, arrangement, or understanding supply or
acquire in competition with each other; or 15

“(b) any discount, allowance, rebate, or credit in relation to
goods or services that any 2 or more parties to the con-
tract, arrangement, or understanding supply or acquire
in competition with each other.

“(3) In this Act, restricting output means preventing, restricting, 20
or limiting, or providing for the prevention, restriction, or limi-
tation of,—
“(a) the production or likely production by any party to a

contract, arrangement, or understanding of goods that
any 2 ormore of the parties to the contract, arrangement, 25
or understanding supply or acquire in competition with
each other; or

“(b) the capacity or likely capacity of any party to a con-
tract, arrangement, or understanding to supply services
that any 2 or more parties to the contract, arrangement, 30
or understanding supply or acquire in competition with
each other; or

“(c) the supply or likely supply of goods or services that
any 2 or more parties to a contract, arrangement, or
understanding supply in competition with each other; 35
or

“(d) the acquisition or likely acquisition of goods or services
that any 2 or more parties to a contract, arrangement, or
understanding acquire in competition with each other.

5
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“(4) In this Act,market allocatingmeans allocating between any 2
or more parties to a contract, arrangement, or understanding,
or providing for such an allocation of, either or both of the
following:
“(a) the persons or classes of persons to or from whom the 5

parties supply or acquire goods or services in competi-
tion with each other:

“(b) the geographic areas in which the parties supply or ac-
quire goods or services in competition with each other.

“(5) In this Act, bid rigging means restraining 1 or more parties 10
to a contract, arrangement, or understanding from making a
bid, or requiring a bid to be in accordance with a contract,
arrangement, or understanding, where—
“(a) the parties to the contract, arrangement, or understand-

ing are in competition with each other for the supply or 15
acquisition of the goods or services that are the subject
of the bid; and

“(b) the essential features of the contract, arrangement, or
understanding are not disclosed to the person running
the bid before the bid is lodged. 20

“(6) For the purpose of subsection (5), bid includes—
“(a) a tender; and
“(b) any step preliminary to making a bid, such as giving an

expression of interest.

“30B Additional interpretation relating to cartel provisions 25
In this Act, in relation to a cartel provision,—
“(a) if a person is a party to a contract, arrangement, or

understanding, each of the person’s interconnected bod-
ies corporate is taken to be a party to the contract, ar-
rangement, or understanding; and 30

“(b) if a person (person A) or any of person A’s intercon-
nected bodies corporate supplies or acquires goods or
services in competition with another person (person B)
or any of person B’s interconnected bodies corporate,
person A is taken to supply or acquire those goods or 35
services in competition with person B; and

6
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“(c) a reference to persons in competition with each other for
the supply or acquisition of goods or services includes
a reference to—
“(i) persons who are, or are likely to be, in competi-

tion with each other in relation to the supply or 5
acquisition of those goods or services; and

“(ii) persons who, but for a cartel provision relating
to those goods or services, would, or would be
likely to, be in competition with each other in re-
lation to the supply or acquisition of those goods 10
or services.

“30C Temporal application of cartel prohibition
“(1) Section 30(1)(a) (which relates to entering into a contract

or arrangement, or arriving at an understanding, that contains
a cartel provision) applies only to contracts, arrangements, or 15
understandings that are entered into or arrived at after section
30 comes into force.

“(2) Section 30(1)(b) (which relates to giving effect to a cartel
provision in a contract, arrangement, or understanding) applies
only to conduct occurring after section 30 comes into force, 20
but applies whether the contract, arrangement, or understand-
ing was entered into or arrived at before or after that section
comes into force, and whether or not it has been suspended at
any time.

“30D Cartel provisions generally unenforceable 25
“(1) No provision in a contract is enforceable if it has the purpose,

effect, or likely effect of price fixing, restricting output, market
allocating, or bid rigging (as those terms are defined in sec-
tion 30A).

“(2) However, nothing in subsection (1) affects the enforceability 30
of a cartel provision in any contract to which section 31, 32,
or 33 applies.

“31 Exemption for collaborative activity
“(1) Nothing in section 30 applies to a person who enters into a

contract or arrangement, or arrives at an understanding, that 35

7
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contains a cartel provision, or who gives effect to a cartel pro-
vision in a contract, arrangement, or understanding, if—
“(a) the person and 1 or more parties to the contract, arrange-

ment, or understanding are involved in a collaborative
activity; and 5

“(b) the cartel provision is reasonably necessary for the pur-
pose of the collaborative activity.

“(2) In this Act, collaborative activity means an enterprise, ven-
ture, or other activity, in trade, that—
“(a) is carried on in co-operation by 2 or more persons; and 10
“(b) is not carried on for the dominant purpose of lessening

competition between any 2 or more of the parties.
“(3) The purpose referred to in subsection (2)(b)may be inferred

from the conduct of any relevant person or from any other
relevant circumstance. 15

“32 Exemption for vertical supply contracts
Nothing in section 30 applies to a person who enters into a
contract that contains a cartel provision, or who gives effect to
a cartel provision in a contract, if—
“(a) the contract is entered into between a supplier or likely 20

supplier of goods and a customer or likely customer of
that supplier; and

“(b) the cartel provision—
“(i) relates to the supply or likely supply of the goods

to the customer or likely customer; and 25
“(ii) does not have the dominant purpose of lessening

competition between any 2 or more of the parties
to the contract.

“33 Exemption for joint buying and promotion agreements
A provision in a contract, arrangement, or understanding does 30
not have the purpose, effect, or likely effect of price fixing (as
defined in section 30A(2)) if the provision—
“(a) relates to the price for goods or services to be collect-

ively acquired, whether directly or indirectly, by the
parties to the contract, arrangement, or understanding; 35
or
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“(b) provides for joint advertising of the price for the resup-
ply of goods acquired in accordance with paragraph
(a); or

“(c) provides for a collective negotiation of the price for
goods or services followed by individual purchasing at 5
the collectively negotiated price; or

“(d) provides for an intermediary to take title to goods and
resell or resupply them to another party to the contract,
arrangement, or understanding.”

Acquisitions by overseas persons 10
8 New sections 47A to 47D inserted

The following sections are inserted after section 47:
“47A Declaration relating to acquisition by overseas person
“(1) The Commissionmay apply to theHighCourt for a declaration

under this section if— 15
“(a) an overseas person acquires shares in a New Zealand

body corporate; and
“(b) the acquisition results in the overseas person acquiring a

controlling interest in the New Zealand body corporate.
“(2) The High Court may make a declaration that it is satisfied that 20

the acquisition of shares by the overseas person has, or is likely
to have, the effect of substantially lessening competition in a
market in New Zealand.

“(3) A declaration may not be made in respect of an acquisition
if— 25
“(a) the application for the declaration is made more than 12

months after the date of the acquisition; or
“(b) the Commission has given a clearance, or granted an

authorisation under Part 5, in respect of the acquisition.
“(4) In this section and in sections 47B to 47D,— 30

“controlling interestmeans, in the context of an overseas per-
son having a controlling interest in a New Zealand body cor-
porate, that the overseas person—
“(a) controls the composition of the board of the body cor-

porate; or 35
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“(b) is in a position to exercise, or control the exercise of,
more than 50% of the maximum number of votes that
can be exercised at a meeting of the body corporate; or

“(c) holds more than 50% of the issued shares of the body
corporate, other than shares that carry no right to par- 5
ticipate beyond a specified amount in a distribution of
either profits or capital; or

“(d) is entitled to receive more than 50% of every dividend
paid on shares issued by the body corporate, other than
shares that carry no right to participate beyond a speci- 10
fied amount in a distribution of either profits or capital;
or

“(e) is the holding company (as defined in section 5(2) of the
Companies Act 1993) of the body corporate

“New Zealand body corporate means a body corporate 15
(whether incorporated overseas or in New Zealand) that
carries on business in New Zealand
“overseas person means a person, whether a body corporate
or otherwise, that is neither resident nor carrying on business
in New Zealand. 20

“47B Orders following declaration under section 47A
“(1) If the High Court makes a declaration under section 47A in

relation to a New Zealand body corporate, it may make an
order under this section requiring the New Zealand body cor-
porate to— 25
“(a) cease carrying on business in New Zealand, in the mar-

ket to which the declaration relates, no later than 6
months after the date of the declaration or any longer
period specified by the court; or

“(b) dispose of shares or other assets specified by the court; 30
or

“(c) take any other action (including disposing of shares or
other assets) that the court considers, in all the circum-
stances, is consistent with the purpose of this Act.

“(2) Contravention of an order made under this section is deemed 35
to be a contravention of this section.
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“47C Application by Commission for declaration
“(1) An application for a declaration under section 47A may be

made only by the Commission.
“(2) On making an application under section 47A, the Commis-

sion must give notice of the application to the relevant over- 5
seas person and New Zealand body corporate.

“47D Revocation and variation of declarations and orders
“(1) The Commission, or the overseas person or NewZealand body

corporate that a declaration made under section 47A relates
to, may apply to the High Court at any time to revoke the 10
declaration, revoke or vary the order, or both.

“(2) The High Court may, if is satisfied that there has been a mater-
ial change of circumstances, do either or both of the following:
“(a) revoke the declaration:
“(b) revoke or vary any order.” 15

Amendments relating to authorisations for
restrictive trade practices

9 Effect of authorisation
(1) Section 58A(1) is amended by omitting all the words before

paragraph (a) and substituting “While an authorisation under 20
section 58(1) remains in force, nothing in section 27, 30, or
30D prevents an applicant from—”.

(2) Section 58A(2) is amended by omitting all the words before
paragraph (a) and substituting “While an authorisation under
section 58(2) remains in force, nothing in section 27, 30, or 25
30D prevents an applicant from—”.

10 When Commission may grant authorisation
Section 59A is amended by repealing subsections (2) and (3).

11 Commission to prepare draft determination in relation to
restrictive trade practices 30

(1) Section 62 is amended by repealing subsections (3), (4), and
(5).

(2) Section 62(6) is amended by omitting “The Commission may,
of its own motion, determine to hold a conference in relation

11
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to the draft determination and” and substituting “Before de-
termining the application, the Commission may determine to
hold a conference and, if so,”.

(3) Section 62(7) is amended by inserting “, if appropriate,” after
“andmay prepare a single draft determination in relation to the 5
applications and”.

Clearance regime for collaborative activities
12 New sections 65A to 65D inserted

The following sections are inserted after section 65:
“65A Clearances from cartel prohibition for collaborative 10

activity
“(1) A person who proposes to enter into a contract or arrangement,

or arrive at an understanding, that contains a cartel provision
may apply to the Commission for a clearance under this sec-
tion. 15

“(2) The Commission may give a clearance under this section if it
is satisfied that—
“(a) the applicant and any other party to the proposed con-

tract, arrangement, or understanding are or will be in-
volved in a collaborative activity; and 20

“(b) the cartel provision in the contract, arrangement, or
understanding is reasonably necessary for the purpose
of the collaborative activity; and

“(c) the collaborative activity will not have, or would not
be likely to have, the effect of substantially lessening 25
competition in a market.

“(3) For the purpose of subsection (2), it is not necessary for the
Commission to determine whether the provision is in fact a
cartel provision, provided it is satisfied that the applicant has
reasonable grounds for believing that it is or might be. 30

“(4) If clearance is not given within 30 working days after the date
on which the application is registered in accordance with sec-
tion 60(2)(a), the Commission is deemed to have declined to
give the clearance, subject to any alternative timetable agreed
between the Commission and the person applying for clear- 35
ance.
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“65B Effect of clearance under section 65A
The effect of a clearance given under section 65A is that—
“(a) a party to the contract, arrangement, or understanding to

which the clearance relates does not contravene section
27 or 30 by entering into the contract or arrangement, 5
or arriving at the understanding; and

“(b) a person does not contravene section 27 or 30 by giving
effect to any cartel provision in the contract, arrange-
ment, or understanding to which the clearance relates;
and 10

“(c) section 30D(1) does not apply to any cartel provision
in the contract, arrangement, or understanding.

“65C Procedures relating to clearances
“(1) Section 60 applies to an application for a clearance under sec-

tion 65A in the same way as it applies to an application for an 15
authorisation made under section 58.

“(2) Every clearance given under section 65A must be given by
way of written notice to the applicant.

“65D Revocation of clearances
“(1) The Commissionmay revoke a clearance given under section 20

65A if it is satisfied that the clearance was given on informa-
tion that was false or misleading in a material particular.

“(2) The Commission must not revoke a clearance unless the per-
son to whom the clearance was given, and any other person
who in the opinion of the Commission is likely to have an in- 25
terest in the matter, is given a reasonable opportunity to make
submissions to the Commission and the Commission has had
regard to those submissions.”

Amendment relating to clearance for business
acquisitions 30

13 Commission may give clearances for business acquisitions
Section 66(3) is amended by omitting “10 working days” and
substituting “40 working days”.

13



Part 1 cl 14
Commerce (Cartels and Other Matters)

Amendment Bill

Amendments relating to penalties for cartels
14 Pecuniary penalties
(1) The heading to section 80 is amended by adding “relating to

restrictive trade practices”.
(2) Section 80(2B) is amended by repealing paragraph (b) and 5

substituting the following paragraph:
“(b) in any other case, the greater of the following:

“(i) $10 million:
“(ii) either—

“(A) if it can be readily ascertained and if the 10
court is satisfied that the contravention oc-
curred in the course of producing a com-
mercial gain, 3 times the value of any com-
mercial gain resulting from the contraven-
tion; or 15

“(B) if the commercial gain cannot readily be
ascertained, 10% of the turnover of the
person and all its interconnected bod-
ies corporate (if any) in each accounting
period in which the contravention oc- 20
curred.”

(3) Section 80 is amended by inserting the following subsection
after subsection (2B):

“(2C) In proceedings relating to a contravention of section 30, if
the defendant claims that an exemption in section 31, 32, or 25
33 applies, it is for the defendant to prove, on the balance of
probabilities, that the relevant exemption applies.”

15 Body corporate not to indemnify certain persons in
respect of pecuniary penalties

(1) Section 80A is amended by omitting the heading and substi- 30
tuting the following heading: “No indemnity for pecuniary
penalties relating to cartels”.

(2) Section 80A is amended by repealing subsection (1) and sub-
stituting the following subsection:

“(1) A person, not being an individual, must not indemnify any 35
director, employee, or agent, or former director, employee, or
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agent, of the person or any of its interconnected bodies corpo-
rate in respect of—
“(a) liability for payment of a pecuniary penalty under sec-

tion 80 that arises out of a contravention of section 30;
or 5

“(b) costs incurred by the director, employee, or agent, or
former director, employee, or agent, in defending or
settling any proceeding relating to that liability.”

(3) Section 80A(3) is amended by repealing the definitions of
agent, director, and servant. 10

16 Court may order certain persons to be excluded from
management of body corporate
Section 80C is amended by repealing paragraphs (a) and (b)
and substituting the following paragraph:
“(a) the person has, in contravention of section 30,— 15

“(i) entered into a contract or arrangement, or has
arrived at an understanding, that contains a cartel
provision; or

“(ii) given effect to a contract, arrangement, or under-
standing that contains a cartel provision:”. 20

17 Exemplary damages for contravention of Part 2
Section 82A is amended by adding the following subsection:

“(3) The court may not order a person to pay exemplary damages
in relation to conduct for which the person has been convicted
of an offence under section 82B.” 25

18 New section 82B inserted
The following section is inserted after section 82A:

“82B Offence relating to cartel prohibition
“(1) A person commits an offence if—

“(a) the person,— 30
“(i) in contravention of section 30, enters into a con-

tract or arrangement, or arrives at an understand-
ing, that contains a cartel provision; and
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“(ii) intends, at that time, to engage in price fixing, re-
stricting output, market allocating, or bid rigging
(as those terms are defined in section 30A); or

“(b) the person,—
“(i) in contravention of section 30, gives effect to a 5

contract, arrangement, or understanding that con-
tains a cartel provision; and

“(ii) intends, at the time the contract, arrangement,
or understanding is given effect to, to engage in
price fixing, restricting output, market allocating, 10
or bid rigging (as those terms are defined in sec-
tion 30A).

“(2) In a prosecution under this section, it is a defence if the defen-
dant honestly believed at the relevant time that an exemption
in section 31, 32, or 33 applied. 15

“(3) A defendant that wishes to claim that an exemption in section
31, 32, or 33 applies, or to rely on the defence in subsection
(2), must—
“(a) notify the prosecution of that fact within 1 month after

the date on which the defendant is committed for trial 20
for the offence; and

“(b) at the same time, provide sufficient details about the ap-
plication of the relevant section to fully and fairly in-
form the prosecution of the manner in which the exemp-
tion or defence is claimed to apply. 25

“(4) An individual who commits an offence against this section is
liable on conviction on indictment to imprisonment for a term
not exceeding 7 years.

“(5) A person, not being an individual, that commits an offence
against this section is liable on conviction on indictment to a 30
fine of the greater of the following:
“(a) $10 million:
“(b) either,—

“(i) if it can be readily ascertained and if the court is
satisfied that the offence occurred in the course of 35
producing a commercial gain, 3 times the value
of any commercial gain resulting from the contra-
vention; or
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“(ii) if the commercial gain cannot be readily ascer-
tained, 10% of the turnover of the person and
all its interconnected bodies corporate (if any) in
each accounting period in which the contraven-
tion occurred.” 5

Amendment relating to acquisitions by overseas
persons

19 Pecuniary penalties
(1) The heading to section 83 is amended by adding “relating to

business acquisitions”. 10
(2) Section 83 is amended by repealing subsection (1) and substi-

tuting the following subsections:
“(1) The court may, on the application of the Commission, order a

person to pay a pecuniary penalty to the Crown if the court is
satisfied that the person— 15
“(a) has contravened section 47 or 47B; or
“(b) has attempted to contravene either of those sections; or
“(c) has aided, abetted, counselled, or procured any other

person to contravene either of those sections; or
“(d) has induced, or attempted to induce, any other person, 20

whether by threats or promises or otherwise, to contra-
vene either of those sections; or

“(e) has been in any way, directly or indirectly, knowingly
concerned in, or party to, the contravention by any other
person of either of those sections; or 25

“(f) has conspiredwith any other person to contravene either
of those sections.

“(1A) The amount of pecuniary penalty must not, in respect of each
act or omission, exceed $500,000 in the case of an individual,
or $5 million in any other case.” 30

Attributing conduct
20 New section 90 substituted

Section 90 is repealed and the following section substituted:
“90 Conduct by employees, agents, and others
“(1) In proceedings under this Part in respect of conduct engaged 35

in by a person other than an individual (person A), if it is ne-
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cessary to establish the state of mind of person A it is sufficient
to show that a director, employee, or agent of person A, act-
ing within the scope of the director’s, employee’s, or agent’s
actual or apparent authority, had that state of mind.

“(2) Conduct by a person (person B) is deemed for the purposes 5
of this Act also to be the conduct of a person other than an
individual (person A) if, at the time of the conduct,—
“(a) personBwas a director, employee, or agent of personA,

acting within the scope of person B’s actual or apparent
authority; or 10

“(b) person B was a person who was acting on the direction,
or with the consent or agreement (express or implied),
of a director, employee, or agent of person A who was
acting within the scope of the director’s, employee’s, or
agent’s actual or actual or apparent authority. 15

“(3) In proceedings under this Part in respect of conduct engaged
in by an individual (person C), if it is necessary to establish
the state of mind of person C it is sufficient to show that an
employee or agent of person C, acting within the scope of the
employee’s or agent’s actual or apparent authority, had that 20
state of mind.

“(4) Conduct by a person (person B) is deemed for the purposes of
this Act also to be the conduct of an individual (person C) if,
at the time of the conduct,—
“(a) person B was acting at the direction, or with the consent 25

or agreement (express or implied), of person C; or
“(b) person B was an employee or agent of person C and

acting within the scope of person B’s actual or apparent
authority; or

“(c) person B was a person who was acting on the direction, 30
or with the consent or agreement (express or implied),
of an employee or agent of person C who was acting
within the scope of the employee’s or agent’s actual or
apparent authority.

“(5) A reference in this section to the state of mind of a person 35
includes a reference to—
“(a) the knowledge, intention, opinion, belief, or purpose of

the person and the person’s reasons for that intention,
opinion, belief, or purpose; and
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“(b) the state of mind of a person outside New Zealand.”

Appeals relating to authorisations and
clearances

21 Persons entitled to appeal
(1) Section 92 is amended by repealing paragraph (a) and substi- 5

tuting the following paragraph:
“(a) in the case of an appeal against a determination of the

Commission in relation to an application for an author-
isation under section 58 or 67, the applicant and any
other person who— 10
“(i) has a direct and significant interest in the appli-

cation; and
“(ii) participated in the Commission’s processes lead-

ing up to the determination:”.
(2) Section 92 is amended by repealing paragraph (c) and substi- 15

tuting the following paragraph:
“(c) in the case of an appeal against a determination of the

Commission under section 66 in relation to a notice
seeking a clearance,—
“(i) the person who sought the clearance; and 20
“(ii) any person whose assets, or the shares in which,

are proposed to be acquired pursuant to the clear-
ance:”.

(3) Section 92 is amended by inserting the following paragraph
after paragraph (c): 25
“(ca) in the case of an appeal against a determination of the

Commission under section 65A,—
“(i) the person who applied for the clearance; and
“(ii) any other person who is a party to the contract,

arrangement, or understanding to which the ap- 30
plication for clearance relates:”.

Increasing penalties
22 Offences
(1) Section 103 is amended by repealing subsection (4) and sub-

stituting the following subsection: 35
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“(4) A person who contravenes subsection (1), (2), or (3) commits
an offence and is liable on summary conviction to,—
“(a) in the case of an individual, a fine not exceeding

$100,000:
“(b) in any other case, a fine not exceeding $300,000.” 5

(2) Section 103(5) is amended by omitting “6 months” and sub-
stituting “3 years”.

Part 2
Consequential and minor amendments

23 Consequential and minor amendments to principal Act 10
(1) The principal Act is amended as set out in the Schedule.
(2) By way of explanation—

(a) the amendments in Part 1 of the Schedule are conse-
quential on the amendments made in Part 1 of this Act;
and 15

(b) the amendments made in Part 2 of the Schedule ad-
just wording in sections that are otherwise not amended
by this Act, in order to align the wording with that used
in sections that are amended; and

(c) the amendments made in Part 3 of the Schedule up- 20
date references to the Trade Practices Act 1974, an Act
of the Commonwealth of Australia, because the name
of that Act is now the Competition and Consumer Act
2010.

24 Consequential amendment to District Courts Act 1947 25
Part 2 of Schedule 1A of the District Courts Act 1947 is
amended by adding the following Part:

“Part N—Commerce Act 1986
Section Offence
Section 82B Offence relating to cartel provisions
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25 Consequential amendment to Civil Aviation Act 1990
Section 91(1) of the Civil Aviation Act 1990 is amended by
omitting “sections 27 to 29” and substituting “section 27 or
28”.
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Schedule s 23

Consequential and minor amendments to
principal Act

Part 1
Section 58
Subsection (5): repeal. 5
Subsection (6): repeal.

Section 59
Subsection (1)(a): omit “or section 29”.
Subsection (2)(a): omit “or section 29”.

Section 61 10
Subsection (7): repeal.

Section 75(1)(a)
Add:

“(iv) proceedings for offences against section 82B:”.

Section 78(1) 15
Omit “sections 27 to 29, 36, 36A, 37, 38, or 47” and substitute “sec-
tions 27, 28, 36, 36A, 37, 38, 47, or 47B”.

Section 79B
Subsection (1): omit “section 86B or 87B” and substitute “this Part”.
Subsection (2): omit “section 86B or 87B” and substitute “this Part”. 20

Section 85
Heading: omit “Part 3” and substitute “section 47”.

Part 2
Section 80B(1)
Omit “body corporate” in each place where it appears and substitute 25
in each case “person”.
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Part 2—continued

Section 86(3)
Omit “in the case of a body corporate” and substitute “in any other
case”.

Section 86B(2)
Omit “in the case of a body corporate” and substitute “in any other 5
case”.

Section 87(3)
Omit “in the case of a body corporate” and substitute “in any other
case”.

Section 87B(2) 10
Omit “in the case of a body corporate” and substitute “in any other
case”.

Section 99A(3)
Omit “in the case of a body corporate” and substitute “in any other
case”. 15

Part 3
Section 6A(b)
Omit “Trade Practices Act 1974” and substitute “Competition and
Consumer Act 2010”.

Section 6B 20
Omit “Trade Practices Act 1974” and substitute “Competition and
Consumer Act 2010”.

Section 6C
Omit “Trade Practices Act 1974” and substitute “Competition and
Consumer Act 2010”. 25
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Part 3—continued

Section 98H(2)
Omit “Trade Practices Act 1974” and substitute “Competition and
Consumer Act 2010”.

Section 99A(1)
Omit “Trade Practices Act 1974” and substitute “Competition and 5
Consumer Act 2010”.
12
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