
Securities Act (Contributory
Mortgage) Regulations 1988

(SR 1988/143)

PURSUANT to section 70(1) of the Securities Act 1978, His Ex
cellency the GovernorGeneral, acting by and with the advice and
consent of the Executive Council, and in accordance with a recom
mendation of the Securities Commission, hereby makes the follow
ing regulations.
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Schedule 11 51
Information and other matters to be contained in
document to be given to contributor in respect of

development mortgage

Schedule 12 55
Information and other matters to be contained in
document to be given to contributor in respect of

mortgage other than development mortgage

1 Title and commencement
(1) These regulations may be cited as the Securities Act (Con

tributory Mortgage) Regulations 1988.
(2) These regulations shall come into force on the 1st day of Janu

ary 1989.
(3) Notwithstanding subclause (2) of this regulation, an applica

tion may be made under these regulations by any person for
registration as a broker at any time on or after the 1st day of
November 1988 as if these regulations had come into force on
that date and any person so applying may be registered as a
broker under and for the purposes of these regulations with ef
fect on and from the date of the commencement of these regu
lations.

2 Interpretation
(1) In these regulations, unless the context otherwise requires,—

The Act means the Securities Act 1978
Auditor means a qualified auditor
Broker means a contributory mortgage broker
Capital value in relation to land has the same meaning as in
the Valuation of Land Act 1951
Commissionmeans the Securities Commission established by
the Act
Company means a company within the meaning of the Com
panies Act 1955 or the Companies Act 1993, as the case may
be
Company: this definition was substituted, as from 1 July 1994, by section 3 of
Company Law Reform (Transitional Provisions) Act 1994 (1994 No 16).
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Contribution means money paid by any person for the pur
pose of obtaining, or that is used to obtain, an interest in a con
tributory mortgage; and includes money owing under a con
tributory mortgage to a contributory mortgage broker or that
broker’s nominee company
Contributor means—
(a) A person who makes a contribution:
(b) A person who holds an interest in a contributory mort

gage:
Contributory mortgage means a mortgage of land that—
(a) Secures money owing to 2 or more persons or to a nom

inee on behalf of 2 or more persons, whether or not the
mortgage originally secured money owing to only one
person; or

(b) Has the same priority in respect of the land as another
mortgage or mortgages of that land;—

and, for the purposes of this definition, money owing to not
more than 5 persons as joint tenants shall be deemed to be
owed to one person
Contributory mortgage broker means a person (not being a
mortgagor under the mortgage or any other person to whom
or for whose benefit any money is lent in consideration for the
mortgage given by the mortgagor) who—
(a) Offers an interest in a contributory mortgage to the pub

lic for subscription; or
(b) Manages interests in a contributory mortgage, being

interests that have been offered to the public for sub
scription, whether or not that person holds beneficially
any interest in that mortgage:

Finance rate has the same meaning as in the Credit Contracts
Act 1981
General authority means an authority given by a contributor
to a broker that complies with regulation 6(1) of these regula
tions
Government valuation in relation to any land, means the cap
ital value of the land set forth in a district valuation roll in ac
cordance with the Valuation of Land Act 1951
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Improvements has the same meaning as in the Valuation of
Land Act 1951
Interest in a contributory mortgage means an interest in, or
right to receive, the whole or part of any moneys secured by a
contributory mortgage
Land value has the same meaning as in the Valuation of Land
Act 1951
Modified land valuemeans an amount equal to the land value
of any land after deduction of the costs of removal or demoli
tion of any buildings or improvements on the land
Nominee mortgage means a contributory mortgage held in
the name of a nominee company as a mortgagee
Principal sum in relation to a contributory mortgage, means
the sum specified in themortgage as the amount payable by the
mortgagor to the mortgagee, other than the following amounts
(a) Interest and other finance charges:
(b) Payments made by the mortgagee repayment of which

under the terms of the contributory mortgage is secured
by that mortgage:

Special authoritymeans an authority given by a contributor to
a broker that complies with regulation 6(5) of these regulations
Registered bank has the samemeaning as in the Reserve Bank
of New Zealand Act 1989
Registered bank: section 186(1) Reserve Bank of New Zealand Act 1989 (1989
No 157) repealed the earlier reference to the Reserve Bank of New Zealand Act
1964.

Registered valuer means a person who is a registered valuer
within the meaning of the Valuers Act 1948
Trust accountmeans a current account established and main
tained in accordance with regulation 17 of these regulations.

(2) In these regulations a reference to the term Registrar shall be
construed as a reference to the District Registrar of Companies
at Wellington.

(3) In these regulations contributions of a contributor which are
credited to the account of a mortgagor under an existing con
tributory mortgage for the purpose of repaying, whether di
rectly or indirectly, the contributions of another contributor or
money paid by a broker for an interest in a contributory mort

6

http://www.legislation.govt.nz/pdfLink.aspx?id=DLM199850
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM199850
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM202446
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM249961


Reprinted as at
3 September 2007

Securities Act (Contributory Mortgage)
Regulations 1988 r 4

gage, as the case may be, shall be deemed to be contributions
which are paid to a vendor of an interest in a contributorymort
gage.

(4) Where any term or expression used in these regulations is
not defined in these regulations but is defined in the Act, that
term or expression shall, unless the context otherwise requires,
have, in these regulations, the meaning given to it by the Act.

3 Development mortgage defined
For the purposes of these regulations development mortgage
means a contributory mortgage secured by a charge over land
that is being, or is intended to be, subdivided or improved, or
on which buildings or other improvements are being, or are
intended to be, erected, or altered, or developed, as the case
may be, where—
(a) The mortgagor is required to apply the whole or part of

the principal sum secured, or to be secured, by the mort
gage, towards the costs of subdividing or improving the
land, or erecting, or altering, or developing any build
ings or other improvements on the land, as the case may
be; and

(b) The amount of the principal sum secured, or to be se
cured, by the mortgage, or the aggregate amount of the
principal sums secured or intended to be secured by the
mortgage and any other mortgages ranking, or intended
to rank, prior to or equally therewith, exceeds twothirds
of the modified land value of the land as set forth in a
valuation report; and

(c) The cost of subdividing or improving the land, or erect
ing or altering, or developing any buildings or other im
provements on the land, as the case may be, exceeds 5
percent of themodified land value of the land as set forth
in a valuation report.

4 Nominee company defined
(1) For the purposes of these regulations, nominee company in

relation to a broker, means a company,—
(a) In the case of a company within the meaning of the

Companies Act 1955, that has a memorandum of asso
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ciation in the form set out in Schedule 1 to these regu
lations and articles of association in the form set out in
Schedule 2 to these regulations; or

(b) In the case of a company within the meaning of the
Companies Act 1993, that has a constitution that con
tains provisions that meet the requirements set out in
Schedule 2A to these regulations; and

(c) That has a name that has a recognisable connection with
the broker and that contains the word “Nominee” or
“Nominees”; and

(d) All the shares in which are held by or on behalf of the
broker.

(2) The memorandum of association of a broker’s nominee com
pany may, notwithstanding subclause (1)(a) of this regulation,
contain other provisions that are in addition to, but not incon
sistent with, Schedule 1 to these regulations.

(3) The articles of association of a broker’s nominee company
may, notwithstanding subclause (1)(a) of this regulation, con
tain other provisions that are in addition to, but not inconsistent
with, Schedule 2 to these regulations.

(4) The constitution of a brokers’ nominee company may, not
withstanding subclause (1)(b) of this regulation, contain other
provisions that are in addition to, but not inconsistent with,
Schedule 2A to these regulations.
Regulation 4 was substituted, as from 1 July 1994, by section 3 Company Law
Reform (Transitional Provisions) Act 1994 (1994 No 16).

5 Valuation report defined
(1) For the purposes of these regulations valuation reportmeans

a written report relating to land that is, or is to be, charged as
security for a contributory mortgage and which—
(a) Is prepared and signed by an independent registered

valuer; and
(b) Is dated as at a date not earlier than 4 months before the

date of the contributory mortgage; and
(c) Contains the information and other matters specified in

Schedule 3 to these regulations.
(2) For the purposes of subclause (1) of this regulation, a regis

tered valuer is not an independent registered valuer if—
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(a) That registered valuer and any broker who offers inter
ests in the contributory mortgage to the public for sub
scription, or any mortgagor under the mortgage, are
relatives, one being the spouse, civil union partner, or
de facto partner of the other or being the parent, brother,
sister or child of the other or of the spouse, civil union
partner, or de facto partner of the other; or

(b) That registered valuer or any person employed by that
registered valuer is, or has been within one year of the
preparation of the valuation report,—
(i) A member or director of the broker or the bro

ker’s nominee company or the mortgagor; or
(ii) A member or a director of any company which

is a holding company or a subsidiary of the bro
ker or the broker’s nominee company or themort
gagor or which is a partner or joint venturer with
the broker or mortgagor; or

(c) There is any other relationship or interest between the
registered valuer and the broker or the broker’s nominee
company or the mortgagor that is likely to influence the
judgment of the registered valuer.

Subclause (2)(a) was amended, as from 26 April 2005, by section 12 Relation
ships (Statutory References) Act 2005 (2005 No 3) by inserting the words “,
civil union partner, or de facto partner” after the word “spouse” in both places
where it appears.

6 Form of general authority and special authority
(1) Subject to subclause (2) of this regulation, every general au

thority shall be—
(a) In the form set out in Schedule 4 to these regulations;

and
(b) Dated; and
(c) Properly completed and signed by the contributor.

(2) A general authority may contain instructions or other provi
sions that are in addition to, but not inconsistent with, Sched
ule 4 to these regulations.

(3) A general authority shall not authorise an investment in a de
velopment mortgage.
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(4) A general authority shall not authorise an investment on mort
gage for a term of less than 30 days or more than 5 years.

(5) Subject to subclause (6) of this regulation, every special au
thority shall be—
(a) In the form set out in Schedule 5 to these regulations;

and
(b) Dated; and
(c) Properly completed and signed by the contributor.

(6) A special authority may contain instructions or other provi
sions that are in addition to, but not inconsistent with, Sched
ule 5 to these regulations.

7 Saving
Nothing in these regulations limits the Securities Regulations
1983.

Registrar to maintain register of
documents

8 Registrar to maintain register of documents
(1) The Registrar shall maintain a register of all documents re

quired to be registered under these regulations.
(2) The register kept under subclause (1) of this regulation shall

be open to inspection by any person on payment of such fees
as may be prescribed.

(3) Any person may, on payment of the prescribed fee, obtain a
copy of, or an extract from, any document or any part of a
document registered under these regulations.

Registration of brokers and other
requirements relating to brokers

9 Brokers to be registered
No person shall act as a broker unless—
(a) That person is registered as a broker with the Registrar

in accordance with these regulations; and
(b) An auditor has consented to act as that person’s auditor

in the form contained in Schedule 6 to these regulations;
and
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(c) The auditor referred to in paragraph (b) of this regula
tion acts as the auditor for that person; and

(d) A nominee company carries on business, or has been
formed to carry on business, for that person as the nom
inee company of that person; and

(e) A trust account is established and maintained in the
name of that person’s nominee company.

10 Application for registration as a broker
Every application for registration as a broker shall—
(a) Be dated; and
(b) Be signed by the applicant, or where the applicant is a

body corporate or other body, by every director thereof;
and

(c) Contain all of the information specified in Schedule 7 to
these regulations; and

(d) Have attached thereto all of the documents and certifi
cates specified in Schedule 8 to these regulations; and

(e) Be accompanied by payment of the prescribed fee.

11 Registration of broker
Upon receipt of an application that complies with regulation
10 of these regulations the Registrar shall register the applicant
as a broker.

12 Broker to supply annual report to Registrar
(1) Every broker shall deliver an annual report to the Registrar in

accordance with these regulations.
(2) Every annual report shall—

(a) Be dated; and
(b) Be signed by the broker, or where the broker is a body

corporate, by every director thereof, or by two directors
signing on behalf of all directors, or by one director
signing on behalf of all directors and by the secretary
thereof; and

(c) Contain all of the information specified in Schedule 9 to
these regulations; and

(d) Have attached thereto all the documents and certificates
specified in Schedule 10 to these regulations.

11



Part 9 r 13
Securities Act (Contributory Mortgage)

Regulations 1988
Reprinted as at

3 September 2007

(3) Every annual report shall be delivered to the Registrar—
(a) In the case of a broker who is an individual, not later

than the 31st day of May in each year; and
(b) In the case of a broker who is not an individual, within

3 months after the end of the broker’s financial year.

13 Registration of annual report
The Registrar shall register every annual report that complies
with regulation 12 of these regulations.

14 Broker to notify Registrar of changes in information
supplied

(1) Every broker shall notify the Registrar of any changes in the
information specified in Schedule 7 to these regulations and
contained in the application for registrationmade by the broker
pursuant to regulation 10 of these regulations.

(2) Every broker shall notify the Registrar of any changes in the
information specified in Schedule 9 to these regulations and
contained in the most recent annual report delivered by the
broker to the Registrar pursuant to regulation 12 of these regu
lations.

(3) Notification required under subclauses (1) and (2) of this regu
lation shall be given—
(a) In 1 or more documents dated and signed by the broker,

or where the broker is a body corporate or other body,
by every director thereof, or by two directors signing
on behalf of all directors, or by one director signing on
behalf of all directors and by the secretary thereof; and

(b) Within 30 days after the change occurs.

15 Exercise of Commission’s powers under Securities Act
1978

(1) Where the Commission makes an order under section
44B(2)(a) or (b) of the Act, the Registrar shall, upon receiving
a copy of that order under the seal of the Commission, place
the order on the register of documents maintained under
regulation 8 of these regulations.
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(2) Where the Commission makes an order under section
44B(2)(c) of the Act that the broker cease to act as a broker
in respect of all contributory mortgages previously allotted,
the Registrar shall, upon receiving a copy of that order under
the seal of the Commission, place the order on the register of
documents maintained under regulation 8 of these regulations
and the registration of the broker named in the order shall be
cancelled for the period specified in the order.

(3) Where a broker fails to comply with the requirements of regu
lation 12 or regulation 14 of these regulations, the Registrar
may notify the Commission of such failure.

Restrictions on business carried on by
broker’s nominee company

16 Restrictions on business carried on by broker’s nominee
company

(1) Notwithstanding section 15A of the Companies Act 1955 or
section 16 of the Companies Act 1993, as the case may be,
and notwithstanding anything in its memorandum or articles
of association or constitution, as the case may be, no nominee
company shall carry on any business or do any act, matter or
thing except in accordance with or incidental to the following
objects:
(a) To act as a nominee company holding mortgages,

charges, debentures, instruments by way of security,
and securities of all kinds (whether contributory or
otherwise) or any interest therein upon a bare trust for
the legal or beneficial owner or owners thereof and as
such nominee to lend moneys:

(b) On behalf of the beneficial owner or owners to exercise
and enforce all and any powers, remedies, or benefits
conferred by, or attaching to, or resulting from, or inci
dental to, or consequent upon, the holding of any such
security or interest therein:

(c) On behalf of the beneficial owner or owners to buy in at
the sale of land, or any interest in land, under any power
of sale conferred by any mortgage charge or other se
curity in which such beneficial owner or owners have
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an interest, and to resell such land or any part or parts
thereof by public auction, private contract or otherwise
and pending such resale to exercise all or any of the
rights and powers of an owner and pay and discharge
rates and other outgoings in respect thereof and gener
ally manage the same:

(d) On behalf of the beneficial owner or owners to execute
and give all such variations, discharges, transfers, in
struments, acknowledgements and other documents and
perform all such acts and things as may be required in
respect of any security or interest therein held by the
company:

(e) To maintain and operate the trust account of the nom
inee company:

(f) To do the acts matters and things provided for in the Act
and these regulations in respect of nominee companies.

(2) Every broker shall ensure that the nominee company of that
broker does not carry on any business or do any act, matter or
thing except in accordance with, or incidental to, the objects
specified in subclause (1) of this regulation.
Subclause (1) was amended, as from 1 July 1994, by section 3 Company Law
Reform (Transitional Provisions) Act 1994 (1994 No 16) by substituting the
words “Notwithstanding section 15A of the Companies Act 1955 or section 16
of the Companies Act 1993, as the case may be, and notwithstanding anything
in its memorandum or articles of association or constitution, as the case may
be,” for the words “Notwithstanding section 15A of the Companies Act 1955
and notwithstanding anything in its memorandum or articles of association,”.

Trust accounts
17 Trust account to be maintained by broker’s nominee

company
(1) Every broker shall ensure that the broker’s nominee company

establishes and maintains a trust account with a registered
bank in the name of that nominee company.

(2) Every broker shall ensure that the trust account of that broker’s
nominee company—
(a) Is not overdrawn; and

14
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(b) Is not used for any purposes other than those of re
ceiving, or holding, or disbursing, money in accordance
with these regulations.

Receipt and disbursement of contributions
by broker

18 Contributions to be held in trust
(1) Every contribution received by a broker or a broker’s nominee

company shall be held in trust for the contributor and shall,
immediately after it is received, be paid into the trust account
of that broker’s nominee company.

(2) Every contributionmade by a broker shall be paid into the trust
account of the broker’s nominee company.

19 Disbursement of contributions
Subject to these regulations, every broker shall ensure that no
contribution is paid out of the trust account of that broker’s
nominee company unless it is—
(a) Paid to a mortgagor under, or a vendor of an interest in,

a contributory mortgage, in accordance with a general
authority; or

(b) Paid to a mortgagor under, or a vendor of an interest in,
a contributory mortgage, in accordance with a special
authority and the contributor has been given or sent a
document or documents signed by the broker contain
ing and having annexed thereto, in the case of a develop
ment mortgage, the information and other matters spe
cified in Schedule 11 to these regulations, and in the
case of any other contributory mortgage, the informa
tion and other matters specified in Schedule 12 to these
regulations; or

(c) Otherwise invested in accordance with a general author
ity; or

(d) Otherwise invested in accordance with a special author
ity; or

(e) Paid to the contributor.
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20 Restrictions on distribution of contributions under
contributory mortgage

(1) Every broker shall ensure that no contribution is paid out of the
trust account of that broker’s nominee company to amortgagor
under, or a vendor of an interest in, a contributory mortgage—
(a) If at the time of the payment the broker knows or ought

to know that any document relating to the mortgage sent
or given to any contributor to the mortgage is false or
misleading in a material particular (whether or not the
document became so misleading as a result of a change
of circumstances occurring after the document was sent
or given to the contributor) or is inconsistent with the
mortgage; or

(b) If, after the payment, the amount, or the aggregate of the
amounts, paid or applied, would exceed the amount spe
cified in any special authority given by the contributor
or in the mortgage, as the case may be, as the principal
sum of the mortgage; or

(c) If the date when the final balance of the principal sum
is due and payable under the mortgage is later than any
date specified in any special authority given by any con
tributor to that mortgage as the date for repayment of
contributions to that contributor.

(2) Every broker shall ensure that no contribution is paid out of
the trust account of that broker’s nominee company—
(a) Unless the mortgage, executed by the mortgagor and in

a form that is registrable under the Land Transfer Act
1952, has been received by the broker or the broker
believes on reasonable grounds that it has been received
by a solicitor acting on behalf of the broker; and

(b) Unless all buildings or improvements situated upon the
property which is chargedwith themortgage are insured
to the full insurable value thereof against loss or dam
age by fire and other perils by an insurance office in
New Zealand approved by the broker, and the policy
of insurance or cover note names the broker’s nominee
company or all of the contributors to the mortgage, as
the case may be, as loss payees under the policy.
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21 Restrictions on distribution of contributions under
development mortgage which provides for payment of
principal sum by instalments
Every broker shall ensure that no contribution is paid out of the
trust account of that broker’s nominee company to amortgagor
under, or a vendor of an interest in, a development mortgage
under which the principal sum is to be paid or applied by in
stalments unless—
(a) The contribution is paid in accordance with a special

authority authorising investment in that mortgage; and
(b) The special authority authorises payment by instal

ments and contains a description of the manner in
which the instalments are to be paid and of any condi
tions to be fulfilled before payment; and

(c) The mortgage provides for payment by instalments and
contains a description, corresponding with the descrip
tionmentioned in paragraph (b) of this regulation, of the
manner in which the instalments are to be paid and of
any conditions to be fulfilled before the payment; and

(d) There are in the trust account or investments referred
to in regulation 27 of these regulations, contributions
made by contributors to that mortgage which equal in
aggregate a sum equal to the amount of the principal
sum less the amount of any instalments previously paid
or applied; and

(e) The aggregate of the amount paid under the mortgage
and the amount of the payment or application does not
exceed the amount recommended in a valuation report
obtained by the broker as suitable for an advance; and

(f) There are sufficient funds available in the form of con
tributions retained in the trust account, or investments
referred to in regulation 27 of these regulations, to com
plete the development on the basis of that valuation re
port.
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22 Restrictions on distribution of contributions under
development mortgage which does not provide for
payment of principal sum by instalments
Every broker shall ensure that no contribution is paid out of the
trust account of that broker’s nominee company to amortgagor
under, or a vendor of an interest in, a development mortgage,
not being a development mortgage under which the principal
sum is to be paid or applied by instalments, unless—
(a) The contribution is paid in accordance with a special

authority authorising investment in that mortgage; and
(b) There are in the trust account and investments referred

to in regulation 27 of these regulations, contributions
made by contributors to that mortgage which equal in
aggregate a sum equal to the amount of the principal
sum after deducting the amount of the payment or ap
plication and the amount of any advances on account of
the principal sum previously paid or applied; and

(c) The aggregate of the amount paid under the mortgage
and the amount of the payment or application does not
exceed the amount recommended in a valuation report
obtained by the broker as suitable for an advance; and

(d) There are sufficient funds available in the form of con
tributions retained in the trust account, or investments
referred to in regulation 27 of these regulations, to com
plete the development on the basis of that valuation re
port.

23 Brokers fees and charges
The amount of any fee charged by a broker and payable by a
mortgagor under a contributory mortgage and the amount of
any charges incurred by a broker and payable by a mortgagor
under a contributory mortgage may, notwithstanding regula
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tions 19 to 22 of these regulations, be deducted from themoney
advanced to that mortgagor and paid to the broker.

Receipt and disbursement of other money
by broker

24 Payments in respect of investments
(1) All money received by a broker or a broker’s nominee com

pany in repayment of the investment of contributions and all
other money received by a broker or a broker’s nominee com
pany in respect of the investment of contributions shall be held
in trust for the contributors entitled thereto, and shall, imme
diately after it is received, be paid by the broker into the trust
account of the broker’s nominee company.

(2) All money referred to in subclause (1) of this regulation shall
be held in trust for the contributors pending—
(a) Disbursement in accordance with regulation 19 of these

regulations; or
(b) Payment to the broker in reimbursement for any pay

ment made by the broker to or on behalf of a contributor
for which the broker is entitled to be reimbursed; or

(c) Payment to any other person in accordance with a writ
ten instruction given by the contributor to the broker
that specifies the amount of the payment and the person
to whom the payment is to be made.

25 Payments by mortgagor
(1) All money received by a broker or a broker’s nominee com

pany in repayment of any principal sum or by way of interest
in respect of a contributory mortgage shall be held in trust for
the contributors under the mortgage and shall, immediately af
ter it is received, be paid into the trust account of the broker’s
nominee company.

(2) All money referred to in subclause (1) of this regulation, shall
be held in trust for the contributors to the mortgage pending—
(a) Disbursement in accordance with regulation 19 of these

regulations; or
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(b) Payment to the broker in reimbursement for any pay
ment made by the broker to or on behalf of a contributor
for which the broker is entitled to be reimbursed; or

(c) Payment to any person in accordance with a written
instruction given by the contributor to the broker that
specifies the amount of the payment and the person to
whom the payment is to be made.

26 Information to be given to contributor where
contributions paid to mortgagor pursuant to general
authority
Every broker shall, within 7 days after a contribution is paid
or applied pursuant to a general authority to or on behalf of
a mortgagor under, or a vendor of an interest in, a contribu
tory mortgage, send or give to the contributor a document or
documents signed by the broker containing, in relation to the
contributory mortgage,—
(a) Details of the amount of money paid or applied under

the contributory mortgage; and
(b) The information and other matters specified in Schedule

12 to these regulations.

27 Investment of contributions
(1) Contributions invested by a broker in accordance with a gen

eral authority or a special authority pending disbursement to a
mortgagor under, or a vendor of an interest in, a contributory
mortgage shall be invested in the name of the contributor or in
the name of the broker’s nominee company as trustee for the
contributor.

(2) Every broker shall, at the request of a contributor, supply to
that contributor, such information relating to any investment
referred to in subclause (1) of this regulation, as may be spe
cified by the contributor.

Duties of brokers
28 Duty of broker to ascertain sufficiency of assets

Every broker shall take reasonable steps to ensure that before
any contribution or other money is paid or applied to or on be
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half of a mortgagor under, or a vendor of an interest in, a con
tributory mortgage, there are assets available, or which will be
available under the personal covenant of the mortgagor, or a
guarantee or indemnity, which are sufficient, or will be suffi
cient, to discharge the amounts payable under the contributory
mortgage as they become due.

29 Broker to ensure compliance with Credit Contracts Act
1981
Every broker shall comply with the provisions of Part 2 of
the Credit Contracts Act 1981 on behalf of the contributors
to every contributory mortgage in respect of which that broker
acts.

30 Duties of broker regardingmortgage and other documents
(1) Every broker shall ensure that every contributory mortgage in

respect of which that broker acts states—
(a) If the mortgage is a nominee mortgage, the name of the

broker’s nominee company as mortgagee; or
(b) If the mortgage is not a nominee mortgage, the names

of all the contributors to that mortgage as mortgagees.
(2) Every broker shall take reasonable steps to ensure, in the case

of every contributory mortgage in respect of which that broker
acts, that—
(a) The mortgage is registered at the earliest practicable

date; and
(b) The interests of contributors to the mortgage are pro

tected if registration of the mortgage is delayed for any
reason.

(3) Every broker shall ensure, in the case of every contributory
mortgage in respect of which that broker acts, that—
(a) The mortgage, any collateral securities, and, where the

mortgage is a first mortgage, the certificate of title to
the land charged and any policies of insurance, are at
all times safely held on behalf of the contributors; and

(b) All general authorities and special authorities relating
to contributions to the mortgage and copies of all docu
ments provided to contributors and mortgagors respect
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ively are filed or maintained so as to be readily available
for inspection by the broker’s auditor.

31 Duty of broker to ensure continuing management of
contributory mortgages
Every broker who acts in respect of a contributory mortgage
shall continue to act as a broker in respect of that contributory
mortgage unless—
(a) In the case of a nominee mortgage—

(i) Another person who is registered under these
regulations as a broker has agreed to act as a bro
ker in respect of themanagement of that contribu
tory mortgage; and

(ii) All the contributors having an interest in the con
tributory mortgage agree in writing to that person
acting as broker in respect of that contributory
mortgage; and

(iii) The broker delivers to that person all books
and documents in that broker’s possession or
under that broker’s control, or in the possession
or under the control of that broker’s nominee
company, relating to the contributory mortgage,
including without limitation—
(A) The securities and documents referred to

in regulation 30(3) of these regulations:
(B) A copy of the accounts required to be kept

under regulation 38 of these regulations;
and

(iv) The broker causes to be paid to that person all
money held in the trust account of the broker’s
nominee company on behalf of the contributors
to that contributory mortgage; and

(v) The broker delivers to that person a memo
randum of transfer (registrable under the Land
Transfer Act 1952) transferring the interest of the
broker’s nominee company in the contributory
mortgage to that person’s nominee company; or

(b) In the case of a contributory mortgage, not being a nom
inee mortgage,—
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(i) All the contributors having an interest in the con
tributory mortgage agree in writing that the bro
ker shall not be required to act as a broker in the
management of the interests of those contribu
tors; and

(ii) The broker delivers to a person designated in
writing by all the contributors to the contribu
tory mortgage all securities and documents re
ferred to in regulation 30(3) of these regulations
in the possession of the broker or under the bro
ker’s control; and

(iii) The broker causes to be paid to the contributors to
the contributory mortgage all money held in the
trust account of the broker’s nominee company.

32 Restrictions on dealing with nominee mortgages
(1) Every broker shall ensure that no nominee mortgage shall be

mortgaged or transferred to any person unless—
(a) All the contributors having an interest in the mortgage

receive written notice of the proposed mortgage or
transfer specifying the name of the proposed mort
gagee or transferee and the consideration for the
proposed mortgage or transfer; and

(b) All contributors having an interest in the mortgage con
sent in writing to the proposed mortgage or transfer.

(2) Subject to subclause (3) of this regulation, every broker shall
ensure that no interest of a contributor in a nominee mortgage
shall be mortgaged or transferred to any person unless—
(a) The contributor receives written notice of the proposed

mortgage or transfer specifying the name of the pro
posed mortgagee or transferee and the consideration for
the proposed mortgage or transfer; and

(b) The contributor consents in writing to the proposed
mortgage or transfer.

(3) Nothing in subclause (2) of this regulation applies to the mort
gage or transfer of an interest of a contributor in a nominee
mortgage made at the written request of that contributor.
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33 Restrictions on creation of prior charges and discharges
of nominee mortgages

(1) Every broker shall ensure that no memorandum of priority
or other document is executed enabling a prior or pari passu
charge to be created in respect of land charged with a nominee
mortgage without the written consent of all the contributors to
that mortgage.

(2) Every broker shall give written notice to all contributors to
a nominee mortgage of any charge or encumbrance (being a
charge or an encumbrance which can be registered without
a memorandum of priority or other document signed by the
mortgagee) which is registered in respect of the land which is
charged with that nominee mortgage and which has, or may
have, priority over, or rank equally with, that mortgage.

(3) Every notice under subclause (2) of this regulation shall be
given within 14 days after the broker becomes aware of the
registration of the charge or encumbrance.

(4) Every broker shall ensure that, except with the written con
sent of all the contributors to the mortgage, no nominee mort
gage or collateral security is discharged (whether wholly or
partially) until all money secured by the mortgage has been
paid to that broker’s nominee company.

(5) Nothing in subclause (4) of this regulation applies to the partial
discharge of a nominee mortgage if—
(a) Themortgage authorises partial releases to be given and

specifies any conditions on which partial releases may
be given corresponding with the conditions specified in
any statement referred to in paragraph (b) of this sub
clause; and

(b) The statement given to contributors pursuant to regu
lation 19(b) or regulation 26 of these regulations states
that partial releases of the mortgage may be given and
also states any conditions on which partial releases may
be given; and

(c) In the case of a nominee mortgage which is a develop
ment mortgage, it is a condition of the mortgage that be
fore a partial release of the mortgage is given the broker
obtains a written valuation report prepared and signed
by a registered valuer which states that, in the opinion
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of the valuer, the value of the balance of the land or in
terest in land after the partial release provides adequate
security for the principal sum secured by the mortgage;
and

(d) The conditions contained in the mortgage relating to the
partial release are complied with.

34 Duties of broker in case of default by mortgagor
(1) Every broker shall give written notice to all the contributors to

a contributory mortgage of—
(a) Any default for at least 30 days by the mortgagor in the

payment of interest due under the mortgage or in the
repayment of any part of the principal sum:

(b) Any other default by the mortgagor under the mortgage
which is not remedied within 30 days after the default
is, or should have become, known to the broker unless
the default does not materially affect the contributors or
their security.

(2) Every notice under subclause (1) of this regulation shall spe
cify the action the broker is taking or proposes to take in re
spect of the default.

(3) Subject to regulation 36 of these regulations, every broker
shall do, and shall procure that broker’s nominee company to
do, all such things as that broker or that nominee company is
empowered to do in respect of the default.

(4) No broker and no nominee company of a broker shall charge
the contributors to a contributorymortgage any sum in connec
tion with the exercise by that broker or that nominee company
on behalf of the contributors of the powers of the mortgagee
under the mortgage except for disbursements including rea
sonable legal fees incurred in connection with the exercise of
those powers.

35 Broker to furnish names of contributors
In any case where the contributors to a contributory mortgage
have not been paid any sum payable under themortgage within
14 days after that sum becomes due, the broker shall, forth
with after receiving a written request from a contributor to the
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mortgage, send to that contributor a list of the names and last
known addresses of all the contributors to that mortgage.

36 Meetings of contributors
(1) Any broker may, from time to time, summon a meeting of all

the contributors to a contributory mortgage.
(2) Every broker shall, at the request in writing of that broker’s

auditor, summon a meeting of all the contributors to a con
tributory mortgage.

(3) In the case of any default of the kind referred to in regulation
34(1) of these regulations, every broker shall, if requested by
not less than onethird of the contributors to the contributory
mortgage, summon a meeting of all the contributors to that
mortgage.

(4) Every meeting of the contributors to a contributory mortgage
shall be summoned by sending by post a notice, specifying
the time and place of the meeting, and the business for con
sideration, to every contributor at that contributors last known
address not later than 14 days before the date of the proposed
meeting.

(5) The business for consideration at any meeting summoned pur
suant to this regulation shall be confined to—
(a) Receiving reports from the broker, or the broker’s nom

inee company, or the broker’s auditor, on matters relat
ing to the contributory mortgage:

(b) Giving instructions to the broker or the broker’s nom
inee company with respect to the exercise of any right,
power or remedy under the mortgage:

(c) Such other matters as are unanimously agreed to by all
the contributors present at the meeting.

(6) The contributors present at the meeting shall appoint a person
to chair the meeting.

(7) All matters calling for a decision at any meeting shall be de
cided by amajority of the votes cast by the contributors present
and voting at the meeting either in person or by an agent duly
authorised in writing.

(8) At any meeting summoned pursuant to this regulation each
contributor is entitled to one vote for each $100 of the principal
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sum secured by the contributory mortgage and owed to that
contributor whether due for repayment or not.

(9) The decision of any meeting summoned pursuant to this regu
lation shall be binding on the broker and the broker’s nominee
company.

37 Broker to maintain register of contributory mortgages
Every broker shall establish and maintain, in a form approved
by the broker’s auditor, a register of contributory mortgages
which shall contain, in relation to each contributory mort
gage,—
(a) The name and address of the mortgagor:
(b) A description of the mortgage sufficient to identify it:
(c) Details of the principal sum secured by the mortgage:
(d) The dates on which interest is payable under the mort

gage:
(e) The date or dates on which the principal sum or any part

of the principal sum falls due for repayment:
(f) The names and addresses of the contributors to the

mortgage:
(g) The amount of the contribution of each contributor to

the mortgage:
(h) Such other information as may be specified by the bro

ker’s auditor.

38 Broker to maintain accounting records
(1) Every broker shall at all times keep, and shall ensure that the

broker’s nominee company at all times keeps, in such manner
as will enable the audit thereof to be conveniently and prop
erly carried out and in a form approved by the broker’s audi
tor, books of account and other accounting records in respect
of the business carried on by the broker as a broker that cor
rectly record and explain the transactions of the broker and the
broker’s nominee company.

(2) Without limiting the generality of subclause (1) of this regula
tion, such books of account and accounting records shall con
tain—
(a) In relation to every contribution received, the name of

the contributor; and

27



Part 28 r 39
Securities Act (Contributory Mortgage)

Regulations 1988
Reprinted as at

3 September 2007

(b) In relation to any other money received—
(i) The name of the person from whom the money

was received:
(ii) The name of the contributor entitled thereto; and

(c) In relation to every contribution paid to a mortgagor
under, or a vendor of an interest in, a contributory mort
gage—
(i) The name of the contributor:
(ii) The name of the mortgagor:
(iii) Details sufficient to identify the mortgage; and

(d) In relation to any other payment made—
(i) The name of the person to whom the payment is

made:
(ii) The name of the contributor on whose behalf the

payment is made.

39 Register of contributory mortgages and accounting
records to be audited

(1) Subject to subclauses (3) and (8) of this registration, every
person who has consented to act as the auditor of a broker
shall, in respect of each financial year of the broker, audit the
broker’s register of contributory mortgages and the books of
account and other accounting records of the broker and the
broker’s nominee company in order to ascertain whether—
(a) The register of contributory mortgages and books of ac

count and other accounting records have been properly
maintained:

(b) The broker has complied with the provisions of the Act
and these regulations.

(2) For the purposes of carrying out such audit for each financial
year the auditor shall examine the broker’s register of contribu
tory mortgages and the books of account and other accounting
records of the broker and the broker’s nominee company—
(a) On at least 1 occasion during each of the first, second,

and third quarters of that financial year; and
(b) On at least 1 occasion within 3 months after the close

of that financial year.
(3) No auditor shall be required to carry out an audit in relation to

a contributory mortgage if—
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(a) The mortgage is registered under the Land Transfer Act
1952; and

(b) The mortgagees named in the mortgage are the con
tributors to the mortgage; and

(c) Each of the contributors has instructed the broker in
writing that all moneys payable to the contributors
under the mortgage are to be paid directly to the con
tributors.

(4) Forthwith after the completion of each examination of the
register of contributory mortgages and the books of account
and other accounting records of the broker and the broker’s
nominee company the auditor shall—
(a) Prepare a report of the results of that examination; and
(b) Send a copy of that report to the broker; and
(c) If the report discloses any breach of the Act or these

regulations by the broker, send a copy thereof to the
Registrar.

(5) Within 3 months of the close of the broker’s financial year the
auditor shall prepare a report of the results of the audit.

(6) Every report shall contain a statement by the auditor as to
whether—
(a) The register of contributory mortgages and books of ac

count and other accounting records have been properly
maintained:

(b) The broker has complied with the provisions of the Act
and these regulations.

(7) Within 14 days after completing the report the auditor shall—
(a) Send a copy of the report to the broker:
(b) If the report discloses any breach of the Act or these

regulations by the broker, send a copy of the report to
the Registrar.

(8) No person who has consented to act as auditor of a broker shall
be required to comply with the provisions of this regulation
if—
(a) That person sends to the Registrar written notice stating

that that person has ceased to act as the auditor of that
broker; and
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(b) Another auditor has consented, in accordancewith these
regulations, to act as the auditor of the broker and a copy
of such consent has been sent to the Registrar.

General
40 Persons to whom notice to be given by director of

contributory mortgage broker for purposes of section
57A of the Securities Act 1978
For the purposes of section 57A(2)(c) of the Securities Act
1978, every person who is a director of a contributory mort
gage broker shall, upon becoming aware of any breach of these
regulations, give notice of that breach to every contributor in
respect of whom that breach relates.

41 Offences
A broker or a director of a broker who contravenes, or fails
to comply with, any provision of these regulations commits
an offence, and is liable on summary conviction to a fine not
exceeding $5,000.
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Schedule 1 Reg 4

Form of memorandum of association of
nominee company

Schedule 2 Reg 4

Form of articles of association of nominee
company

Preliminary
1

The regulations contained in Table A in Schedule 3 to the
Companies Act 1955 and hereinafter called Table A are hereby
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adopted by the company with and subject to the exclusions,
conditions and modifications hereinafter mentioned.

Share capital and variation of rights
2

Regulations 2 to 5 (both inclusive) of Table A are hereby ex
cluded. The holders of the shares in the capital of the company
shall be the persons acting as brokers (as that term is defined in
regulation 2(1) of the Securities Act (Contributory Mortgage)
Regulations 1988) and persons acting on their behalf.

Transfer of shares
3

Regulation 24 of Table A is hereby excluded. The directors
may, in their absolute and uncontrolled discretion, refuse to
register any transfer of shares and shall not be bound to give
any reason therefor.

Proceedings at general meetings
4

Regulation 54 of Table A is hereby excluded. No business
shall be transacted at any general meeting unless a quorum of
members is present at the time when the meeting proceeds to
business; save as herein otherwise provided the quorum for
the general meeting shall be persons present not being less
than two in number and holding or representing by proxy or
otherwise as by these regulations provide not less than fifty
one per centum of the shares in the capital of the company.

5
Any member may at any time and from time to time by power
of attorney appoint any person (being a person qualified to be
a shareholder pursuant to the provisions of Article 2 hereof) to
be his attorney to attend meetings of the company and on his
behalf to vote and to sign any entry in the company’s minute
book and generally direct for him in his capacity as a mem
ber of the company as fully and effectually to all intents and
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purposes as such member could do in his own proper person
if personally present.

Directors
6

Regulation 76 of Table A is hereby excluded. No director shall
be entitled to remuneration or to the payment of any expenses
incurred by him.

7
Regulation 77 of Table A is hereby modified by inserting the
following proviso to the end thereof:

“PROVIDED ALWAYS, that no director appointed by the Securities
Commission pursuant to section 44B of the Securities Act 1978, shall
be subject to any shareholding qualification.”

8
Regulation 78 of Table A is hereby excluded.

9
Each director shall have the power by notice in writing, or
by telex, facsimile, telegram, or cable to the company to ap
point any person (being a person qualified to be a director of a
company and including any other director) to act as a deputy
director in his place during his inability to act as a director
and each director may at his discretion by notice in writing, or
by telex, facsimile, telegram, or cable to the company remove
his deputy director. On any such appointment being made the
deputy director shall whilst acting in the place of the director
he represents exercise and discharge all the powers, rights, du
ties, and privileges (including the right of acting as Chairman)
of the director appointing him and be subject in all respects to
the same terms and provisions as the director.

Powers and duties of directors
10

Clauses (2) and (4) of Regulation 84 of Table A are hereby
excluded.
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11
A director may vote in respect of any contract or arrangement
in which he is interested and if he does so his vote shall be
counted and he shall be counted in the quorum present at the
meeting.

12
A director notwithstanding his interest may be counted in the
quorum present at any meeting whereat he or any other dir
ector is appointed to hold any office or place or profit under
the company, or whereat the terms of such appointment are ar
ranged and he may vote on any such appointment or arrange
ment.

Rotation of directors
13

Regulations 89 to 97 inclusive of Table A are hereby excluded.

Proceedings of directors
14

Regulation 99 of Table A is hereby modified by inserting the
following proviso at the end thereof:

“PROVIDEDALWAYS, that if the Commission appoints any person
or persons as a director or directors in place of all of the directors of
the company pursuant to section 44B of the Securities Act 1978, such
director or directors shall constitute a quorum for the transaction of
the business of the directors.”

15
Regulation 100 of Table A is hereby excluded. If at any time
there shall be only one director of the company (whether
through failure to appoint a director or otherwise howsoever)
such director shall have and may exercise all the powers given
to the directors or any two of them by these presents or by the
law.

16
Regulation 106 of Table A is hereby modified by inserting the
following at the end thereof:
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“Notwithstanding the foregoing provisions of the Article, a reso
lution authorising the execution of discharges, partial discharges and
variations of mortgages and other securities (including memoranda
of satisfaction and consents to entry of memoranda of satisfaction)
shall be valid and effectual if signed by not less than two directors
where the number of directors is two or more and by the sole director
where there is only one director.”

Secretary
17

Regulation 111 of Table A is hereby excluded. No person shall
be appointed or hold office as secretary who is the sole director
of the company.

Execution of documents
Schedule 2, the heading preceding regulation 18 was substituted, as from 1 July
1994, by section 3 Company Law Reform (Transitional Provisions) Act 1994
(1994 No 16).

18
Regulation 113 of Table A is hereby excluded.
Schedule 2, regulation 18 was substituted, as from 1 July 1994, by section
3 Company Law Reform (Transitional Provisions) Act 1994 (1994 No 16).

19
The seal (if any) shall be held by the secretary of the company
and shall only be used by the authority of a resolution of the
directors.
Schedule 2, regulation 19 was inserted, as from 1 July 1994, by section 3 Com
pany Law Reform (Transitional Provisions) Act 1994 (1994 No 16).

20
An instrument must be—
(a) Executed by affixing the seal (if any) to the instrument

which shall be signed by 2 directors (if the company
has more than one director) or by one director whose
signature must be witnessed (if the company has only
one director); or

(b) Signed by 2 directors (if the company has more than
one director) or one director whose signature must be
witnessed (if the company has only one director).
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DATED THIS day of ..................... 19 ......
Name in full
Description and address
Signature
Witness
Schedule 2, regulation 20 was inserted, as from 1 July 1994, by section 3 Com
pany Law Reform (Transitional Provisions) Act 1994 (1994 No 16).

Schedule 2A Reg 4

Matters to be provided in constitution of
nominee company

Schedule 2A was inserted as from 1 July 1994, by section 3 Company Law
Reform (Transitional Provisions) Act 1994 (1994 No 16).

Every constitution of a nominee company must provide as follows:

Shareholders
1

That any shareholder may at any time and from time to time by
power of attorney appoint any person qualified to be a share
holder of the company to be his or her attorney to attend meet
ings of the company and on his or her behalf to vote and sign
any resolution or other document and generally act for him or
her in all respects in relation to the affairs of the company.

2
That a quorum for ameeting of shareholders is present if share
holders or their proxies are present who are between them able
to exercise a majority of the votes to be cast on the business to
be transacted by the meeting.

3
That the holders of shares in the company are the persons act
ing as brokers (as that term is defined in regulation 2(1) of
these regulations) and persons acting on their behalf.
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Shares
4

That the shares in the company are of the same class.
5

That the board may not issue different classes of shares.
6

That the directors may, in their absolute and uncontrolled dis
cretion, refuse to register any transfer of shares and shall not
be required to give any reason for doing so.

Directors
7

That each director shall have the power by notice in writing,
or by telex, facsimile, telegram, or cable to the company to
appoint any person (being a person qualified to be a director
of the company and including any other director) to act as a
deputy director in his or her place during his or her inability to
act as a director and each director may at his or her discretion
by notice in writing, or by telex, facsimile, telegram, or ca
ble to the company remove his or her deputy director. On any
such appointment being made the deputy director shall whilst
acting in the place of the director he or she represents exercise
and discharge all the powers, rights, duties, and privileges (in
cluding the right of acting as chairperson) of the director ap
pointing him or her and be subject in all respects to the same
terms and provisions as the director.

8
That no director shall be entitled to remuneration or to the
payment of any expenses incurred by him or her.

9
Subject to clause 10 of this Schedule, that the shareholding
qualification for directors may be fixed by the company and,
unless and until it is so fixed, no qualification is required.

10
That no director appointed by the Securities Commission pur
suant to section 44B of the Securities Act 1978 shall be subject
to any shareholding qualification.
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11
Subject to clause 12 of this Schedule, that the quorum neces
sary for the transaction of the business of directors may be
fixed by the directors and, unless so fixed, shall be the major
ity of directors.

12
That if the Securities Commission appoints any person or per
sons as a director or directors in place of all of the directors
of the company pursuant to section 44B of the Securities Act
1978, such director or directors shall constitute a quorum for
the transaction of the business of the directors.

13
That, subject to clause 14 of this Schedule, clause 7 of Sched
ule 3 to the Companies Act 1993, shall apply.

14
That a resolution authorising the execution of discharges, par
tial discharges and variations of mortgages and other secur
ities (including memoranda of satisfaction and consent to en
try of memoranda of satisfaction) shall be valid and effectual
if signed by not less than 2 directors where the number of dir
ectors is 2 or more and by the sole director where there is only
one director.

15
The seal (if any) shall be held by the director (if the company
has only one director), or a director (if the company has more
than one director), of the company and shall only be used by
the authority of a resolution of the director (if the company
has only one director), or 2 directors (if the company has more
than one director).

16
An instrument must be—
(a) Executed by affixing the seal (if any) to the instrument

which shall be signed by 2 directors (if the company
has more than one director) or by one director whose
signature must be witnessed (if the company has only
one director); or
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(b) Signed by 2 directors (if the company has more than
one director) or one director whose signature must be
witnessed (if the company has only one director).

Schedule 3 Reg 5(1)

Information and other matters to be
contained in valuation report1

The name and address of the registered valuer and a brief de
scription of that registered valuer’s qualifications.

2
A statement that the valuation report is made by the registered
valuer as an independent registered valuer within the meaning
of regulation 5 of these regulations.

3
The situation, description, and area of the land that is, or is to
be charged as security for the contributory mortgage.

4
A list of any encumbrances appearing on the certificate of title
for the land as at the date of the valuation report and, if the
registered valuer has been instructed by the broker or the mort
gagor that any of the encumbrances are to be discharged before
registration of the contributory mortgage, a statement to that
effect.

5
The land value and the capital value of the land as shown on
the most recent government valuation of the land and the date
of that valuation.

6
The present use of the land and, if known to the registered
valuer, the proposed use of the land.

7
The opinion of the registered valuer as to the land value of the
land free of encumbrances.
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8
The nature and value of any improvements situated on the
land.

9
The opinion of the registered valuer as to the capital value of
the land free of encumbrances.

10
In the case of a development mortgage—
(a) The opinion of the registered valuer as to the modified

land value of the land; and
(b) A description of the development and the opinion of the

registered valuer as to the capital value of the land free
of encumbrances after completion of the development.

11
The basis upon which the valuation is made and any assump
tions used in making the valuation.

12
If the land is, or to the knowledge of the registered valuer is
proposed to be, used for the purpose of producing income, a
statement by the registered valuer as to the amount of income
that the land can be reasonably expected to produce on an an
nual basis under conditions prevailing at the time that the re
port is made.

13
The registered valuer’s recommendation as to the amount for
which the land provides adequate security for a loan on first
mortgage free of encumbrances.

14
If the registered valuer has been instructed that the land is to re
main or become, subject to any encumbrances which will rank
in priority to, or pari passu with, the contributory mortgage,
a statement to that effect, particulars of those encumbrances,
and the registered valuer’s recommendation as to the amount
for which the land subject to those encumbrances provides, or
would provide, adequate security for a loan on mortgage rank
ing pari passu with, or subject to, them, as the case may be.
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15
A statement by the registered valuer that:
(a) The valuation has been prepared for use by intending

lenders; and
(b) The registered valuer has consented to the distribution

of the report to intending lenders and that, as at the date
of the report, the registered valuer has not withdrawn
that consent.

16
The date as at which the report is prepared.
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Schedule 4 Reg 6(1)

Form of general authority for investment
on contributory mortgage
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Schedule 5 Reg 6(5)

Form of special authority for investment
on contributory mortgage
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Schedule 6 Reg 9(1)

Consent of auditor
Pursuant to Regulation 9 of the Securities Act (Contributory Mort
gage) Regulations 1988, I, [full name of auditor] of [full address of
auditor]
(a) Hereby consent to act as auditor for [full name of broker] of

[full address of broker]; and
(b) Confirm that I will continue to so act until I am released from

my obligations as auditor in accordancewith those regulations.
DATED this day of 19......
...............................
Signature of auditor
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Schedule 7 Reg 10

Information to be contained in application
for registration as a broker1

Where the applicant is an individual, the full name and address
of the applicant.

2
Where the applicant is a body corporate, the full name of the
applicant, the address of its registered office, and the full name
and address of every director of the applicant.

3
The full name of the applicant’s nominee company and the
address of its registered office.

4
The full name and address of every person who is an officer,
director or shareholder of the applicant’s nominee company.

5
The name and address of the registered bank where the trust
account for the applicant’s nominee company is kept.

6
The name and address of the applicant’s auditor.

Schedule 8 Reg 10

Documents and certificates to be attached
to application for registration as a broker1

A copy of the constitution of the applicant’s nominee com
pany.
Clause 1 was substituted, as from 1 July 1994, by section 3 Company Law
Reform (Transitional Provisions) Act 1994 (1994 No 16).

2
Clause 2 was revoked by section 3 Company Law Reform (Transitional Provi
sions) Act 1994 (1994 No 16).

3
(1) If the applicant is an individual, the latest audited financial

statements of the applicant’s business, which shall—

46

http://www.legislation.govt.nz/pdfLink.aspx?id=DLM328987
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM328987


Reprinted as at
3 September 2007

Securities Act (Contributory Mortgage)
Regulations 1988 Schedule 8

(a) Be dated as at a date not earlier than 18 months before
the date that the application is delivered to the Registrar;
and

(b) Include a statement of assets and liabilities of the busi
ness (excluding contributions in respect of, and princi
pal sums secured by, contributory mortgages and other
assets or liabilities in respect of trusts administered by
the applicant) and a statement of the income and ex
penses of the business (excluding amounts received in
respect of interest on the investment of contributions
and interest under contributory mortgages); and

(c) Include as a separate item or a note thereto, contribu
tions in respect of, and principal sums secured by, con
tributory mortgages;

(d) Include as a note thereto, a description and amount of
any losses incurred by contributors arising from any
contributory mortgage in respect of which the appli
cant has acted as broker during the accounting period
for which the financial statements have been made up;
and

(e) Be signed by the applicant:
(2) If the applicant is not an individual, the latest audited financial

statements of the applicant, which shall—
(a) Be dated as at a date not earlier than 18 months before

the date that the application is delivered to the Registrar;
and

(b) Include a balance sheet (excluding contributions in re
spect of, and principal sums secured by, contributory
mortgages) and a profit and loss statement (excluding
amounts received in respect of interest on the invest
ment of contributions and interest under contributory
mortgages); and

(c) Include as a separate item or a note thereto, contribu
tions in respect of, and principal sums secured by, con
tributory mortgages; and

(d) Include as a note thereto, a description and amount of
any losses incurred by contributors arising from any
contributory mortgage in respect of which the appli
cant has acted as broker during the accounting period
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for which the financial statements have been made up;
and

(e) Be signed by every director of the applicant.
(3) For the purposes of paragraph (d) of subclause (1) and para

graph (d) of subclause (2) of this clause, the expression any
losses incurred by contributors arising from any contribu
tory mortgage includes—
(a) Any contribution, or any part thereof, which has been

paid to a mortgagor under a contributory mortgage and
which has not been repaid to the contributor within 6
months of the due date; and

(b) Any sum due by way of interest to a contributor which
has not been paid to the contributor within 6 months of
the due date.

Clause 3(2)(b) was amended, as from 1 July 1994 by section 3 Company Law
Reform (Transitional Provisions) Act 1994 (1994 No 16) by substituting the
word “statement” for the word “account”.

4
A copy of the auditor’s report on the financial statements of
the applicant.

5
The consent of the applicant’s auditor in the form set out in
Schedule 6 to the regulations signed not earlier than 14 days
before the date the application is delivered to the Registrar.

Schedule 9 Reg 12

Information to be contained in annual
report of broker1

Where the broker is an individual, the full name and address
of the broker.

2
Where the broker is a body corporate, the full name of the
broker, the address of its registered office and the full name
and address of every director of the broker.
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3
The full name of the broker’s nominee company and the ad
dress of its registered office.

4
The full name and address of every person who is an officer,
director or shareholder of the broker’s nominee company.

5
The name and address of the registered bank where the trust
account of the broker’s nominee company is kept.

6
The name and address of the broker’s auditor.

Schedule 10 Reg 12

Documents and certificates to be attached
to annual report of a broker1

(1) If the broker is an individual, the audited financial statements
of the business carried on by the broker during the financial
year, which shall—
(a) Include a statement of assets and liabilities of the busi

ness (excluding contributions in respect of, and princi
pal sums secured by, contributory mortgages and other
assets or liabilities in respect of trusts administered by
the broker) and a statement of the income and expenses
of the business (excluding amounts received in respect
of interest on the investment of contributions and inter
est under contributory mortgages); and

(b) Include as a separate item or a note thereto, contribu
tions in respect of, and principal sums secured by, con
tributory mortgages; and

(c) Include as a note thereto, a description and amount of
any losses incurred by contributors arising from any
contributory mortgage in respect of which the broker
has acted as a broker during the accounting period for
which the financial statements have been made up; and

(d) Be signed by the broker.
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(2) If the broker is not an individual, the audited financial state
ments of the business carried on by the broker during the fi
nancial year which shall—
(a) Include a balance sheet (excluding contributions in re

spect of, and principal sums secured by, contributory
mortgages) and a profit and loss statement (excluding
amounts received in respect of interest on the invest
ment of contributions and interest under contributory
mortgages); and

(b) Include as a separate item or a note thereto, contribu
tions in respect of, and principal sums secured by, con
tributory mortgages; and

(c) Include as a note thereto, a description and amount of
any losses incurred by contributors arising from any
contributory mortgage in respect of which the broker
has acted as a broker during the accounting period for
which the financial statements have been made up; and

(d) Be signed by all of the directors of the broker, or by
2 directors signing on behalf of all directors, or by 1
director signing on behalf of all directors and by the
secretary.

(3) For the purposes of paragraph (c) of subclause (1) and para
graph (c) of subclause (2) of this clause, the expression any
losses incurred by contributors arising from any contribu
tory mortgage includes—
(a) Any contribution, or any part thereof, which has been

paid to a mortgagor under a contributory mortgage and
which has not been repaid to the contributor within 6
months of the due date; and

(b) Any sum due by way of interest to a contributor which
has not been paid to the contributor within 6 months of
the due date.

Schedule 10, clause 1(2)(a) was amended, as from 1 July 1994 by section
3 Company Law Reform (Transitional Provisions) Act 1994 (1994 No 16) by
substituting the word “statement” for the word “account”.

2
A copy of the auditor’s report on the financial statements.
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Schedule 11 Reg 19

Information and other matters to be
contained in document to be given to
contributor in respect of development

mortgage1
The name and address of the broker.

2
The name, address and occupation of every mortgagor under
the mortgage.

3
The address, book and folio number of the certificate of title
of the land which is, or is to be, charged by the mortgage.

4
A description of the mortgagor’s estate in the land which is, or
is to be, charged by the mortgage.

5
If the mortgagor’s estate is leasehold, a statement that a copy
of the lease is available to the contributor, free of charge, on
request.

6
The present use of the land, and a brief description of the de
velopment, or proposed development, of the land.

7
In relation to the principal sum—
(a) The principal sum secured, or intended to be secured,

by the mortgage; and
(b) The due date for repayment of the principal sum; and
(c) The terms of any right of early repayment of the princi

pal sum.
8

In relation to interest payable under the mortgage—
(a) The rate of interest and any penalty rate that is, or is to

be, payable:
(b) The dates upon which payment of interest is due:
(c) Details of any collection commission or other amounts

to be deducted from the interest by the broker:
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(d) A description of the manner in which payments of inter
est will be collected from the mortgagor and disbursed
to the contributors.

9
If the land which is, or is to be, charged by the mortgage is,
or is to be, charged as security for any mortgages or other
encumbrances which rank, or are to rank, ahead of, or equally
with, the mortgage in point of security, a description of each
such mortgage or encumbrance including:
(a) A statement of the ranking, in point of security, of each

suchmortgage or encumbrancewith respect to themort
gage; and

(b) The principal sum secured by each such mortgage or
encumbrance; and

(c) A statement whether any of such mortgages or encum
brances provide for further advances that will rank
ahead of or equally with the mortgage.

10
The finance rate calculated in accordance with the Credit Con
tracts Act 1981 in respect of the credit provided under the
mortgage, and if the finance rate is different from the rate of
interest, the reasons for the difference.

11
A statement, signed by each mortgagor, stating—
(a) The expected costs of the development and a descrip

tion of the basis on which such costs have been calcu
lated; and

(b) The source of funds to be used to service all money bor
rowed in respect of the land including that to be secured
by the mortgage during the development; and

(c) Whether there are any circumstances that materially
affect the trading or profitability of the mortgagor,
the value of the land, the ability of the mortgagor to
pay liabilities of the mortgagor due within the next 12
months, or the ability of the mortgagor to complete the
development of the land.
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12
The name and address of any person who is, or is to be, a
guarantor or indemnifier of the obligations of the mortgagor
under the mortgage and a description of the material terms of
the guarantee or indemnity, as the case may be.

13
A brief description of any collateral security.

14
If the broker, or an associated person with the broker, is a guar
antor or indemnifier of the obligations of the mortgagor under
the mortgage, a statement to the effect that the latest financial
statements of the guarantor, or the indemnifier, as the case may
be, together with a copy of the auditor’s report thereon, will be
furnished to the contributor, free of charge, upon request.

15
(1) If the mortgage is, or is to be, a nominee mortgage, a state

ment as to whether, under the terms of the mortgage, partial
releases of the mortgage are authorised to be given and, if so,
a description of the conditions on which such partial releases
may be given.

(2) All other terms of the mortgage (other than those implied by
law).

16
If the mortgage provides that the principal sum is to be paid to
the mortgagor in instalments—
(a) A statement to that effect; and
(b) A description of the manner in which the instalment

payments will be made including a description of the
conditions to be fulfilled prior to the making of such
payments.

17
(1) A statement whether the mortgage is, or is to be, a nominee

mortgage.
(2) In the case of a nominee mortgage, the name of the broker’s

nominee company and the address of its registered office.
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18
A description and quantification of any sums paid, or to be
paid, to the broker in connection with the mortgage, including
the name of the person who has paid, or is to pay, each sum.

19
A statement to the effect that a copy of the mortgage will be
sent to each contributor or the authorised representative of the
contributor, upon request, and without charge.

20
If the broker or any person who is, or is to be, a guarantor
or indemnifier of the obligations of the mortgagor under the
mortgage, is an associated person with the mortgagor, or has
any interest in the land charged by the mortgage, a separate
statement to that effect describing the nature of the association
or interest.

21
The name and address of the auditor to the broker.

22
A statement by the broker to the effect that to the best of the
broker’s knowledge and belief the information in the statement
is correct and not misleading and there are no material matters
relating to the mortgage that are not set out therein.

23
If any information given to the contributor by or on behalf
of the broker includes a statement by an expert, other than
a registered valuer within the meaning of these regulations,
a separate statement, signed by the expert, to the effect that
the expert has given consent to the statement by the expert
being given to the contributor, and a statement of the expert’s
qualifications.

24
A copy of a valuation report within the meaning of regulation
5 of these regulations containing the information and other
matters specified in Schedule 3 to these regulations.
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Schedule 12 Regs 19, 26

Information and other matters to be
contained in document to be given to

contributor in respect of mortgage other
than development mortgage1

The name and address of the broker.
2

The name, address and occupation of each mortgagor under
the mortgage.

3
The address, book and folio number of the certificate of title,
of the land which is, or is to be, charged by the mortgage.

4
The present use of the land and any proposed use of the land.

5
A description of the mortgagor’s estate in the land which is, or
is to be, charged by the mortgage.

6
If the mortgagor’s estate is leasehold, a statement that a copy
of the lease is available to the contributor, free of charge, on
request.

7
In relation to the principal sum—
(a) The principal sum secured, or intended to be secured,

by the mortgage; and
(b) The due date for repayment of the principal sum; and
(c) The terms of any right of early repayment of the princi

pal sum.
8

In relation to interest payable under the mortgage—
(a) The rate of interest and any penalty rate that is, or is to

be, payable:
(b) The dates upon which payment of interest is due:
(c) Details of any collection commission or other amounts

to be deducted from the interest by the broker:
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(d) A description of the manner in which payments of inter
est will be collected from the mortgagor and disbursed
to the contributors.

9
If the land which is, or is to be, charged by the mortgage is,
or is to be, charged as security for any mortgages or other
encumbrances which rank, or are to rank, ahead of, or equally
with, the mortgage in point of security, a description of each
such mortgage or encumbrance including:
(a) A statement of the ranking, in point of security, of each

suchmortgage or encumbrancewith respect to themort
gage; and

(b) The principal sum secured by each such mortgage or
encumbrance; and

(c) A statement whether any of such mortgages or encum
brances provide for further advances that will rank
ahead of, or equally with, the mortgage.

10
The finance rate calculated in accordance with the Credit Con
tracts Act 1981 in respect of the credit provided under the
mortgage, and if the finance rate is different from the rate of
interest, the explanation for the difference.

11
The name and address of any person who is, or is to be, a
guarantor or indemnifier of the obligations of the mortgagor
under the mortgage and a description of the material terms of
the guarantee or indemnity, as the case may be.

12
A brief description of any collateral security.

13
If the broker, or an associated person with the broker, is a guar
antor or indemnifier of the obligations of the mortgagor under
the mortgage, a statement to the effect that the latest annual
audited financial statements of the guarantor or indemnifier, as
the case may be, together with a copy of the auditor’s report
thereon, will be furnished to the contributor, free of charge,
upon request.
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14
If the mortgage is, or is to be, a nominee mortgage a statement
as to whether under the terms of the mortgage partial releases
of the mortgage are authorised to be given and, if so, a de
scription of the conditions on which such partial releases may
be given.

15
(1) A statement whether the mortgage is, or is to be, a nominee

mortgage.
(2) In the case of a nominee mortgage, the name of the broker’s

nominee company, and the address of its registered office.
16

A description and quantification of any sums paid, or to be
paid, to the broker in connection with the mortgage, including
the name of the person who has paid, or is to pay, each sum.

17
A statement to the effect that a copy of the mortgage will be
sent to each contributor or the authorised representative of the
contributor, upon request, and without charge.

18
If the broker, or any person who is, or is to be, a guarantor
or indemnifier of the obligations of the mortgagor under the
mortgage, is an associated person with the mortgagor, or has
any interest in the land charged by the mortgage, a separate
statement to that effect describing the nature of the association
or interest.

19
The name and address of the auditor of the broker.

20
A statement by the broker to the effect that to the best of the
broker’s knowledge and belief the information in the statement
is correct and not misleading and that there are no material
matters relating to the mortgage that are not set out therein.

21
If any information given to the contributor by or on behalf
of the broker includes a statement by an expert, other than
a registered valuer within the meaning of these regulations,
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a separate statement, signed by the expert, to the effect that
the expert has given consent to the statement by the expert
being given to the contributor, and a statement of the expert’s
qualifications.

22
A copy of a valuation report within the meaning of regulation
5 of these regulations containing the information and other
matters specified in Schedule 3 to these regulations.

MARIE SHROFF,
Clerk of the Executive Council.

Explanatory note
This note is not part of the regulations, but is intended to indicate
their general effect.
These regulations come into force on 1 January 1989. They relate to
the offering of interests in contributory mortgages to the public and
the management of those mortgages. The principal elements of the
regulations are as follows:
(a) They prohibit the offering of interests in contributory mort

gages to the public and the management of interests in such
mortgages by any person unless that person is registered as
a broker under the regulations and prescribe requirements for
registration:

(b) They regulate the receipt and disbursement by brokers of con
tributions by investors and other money:

(c) They prescribe duties and obligations of brokers and require
ments relating to the auditing of broker’s records and accounts.

The regulations provide for applications for registration as a broker
to be made under the regulations on or after 1 November 1988 as if
the regulations had come into force on that date and for the regis
tration of applicants as brokers with effect from 1 January 1989, the
commencement date of the regulations.

Issued under the authority of the Regulations Act 1936.
Date of notification in Gazette: 30 June 1988.
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