
Securities Act (ExternallyManaged
Group Investment Funds)
Exemption Notice 2003

(SR 2003/86)

Pursuant to the Securities Act 1978, the Securities Commission gives
the following notice.
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Schedule 1 8
Matters to be specified in trust deed

Schedule 2 9
Provisions to be contained in trust deed

1 Title
This notice is the Securities Act (Externally Managed Group
Investment Funds) Exemption Notice 2003.

2 Commencement
This notice comes into force on the day after the date of its
notification in the Gazette.

3 Expiry
This notice expires on the close of 30 April 2008.

4 Interpretation
(1) In this notice, unless the context otherwise requires,—

Act means the Securities Act 1978
distribution means the direct or indirect transfer to a holder
of specified participatory securities of money or property—
(a) that is received by the fund in respect of investments

held by the fund; and
(b) that is held on trust for holders of specified participatory

securities
fundmeans a group investment fund established under section
29 of the Trustee Companies Act 1967 or under section 42A
of the Public Trust Office Act 1957 or under section 63 of the
Public Trust Act 2001 and in respect of which the trustee has
appointed another party as manager of that fund
manager means the person acting in the promotion or man
agement of a fund; but does not include a trustee
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Regulations means the Securities Regulations 1983
specified participatory securitymeans a participatory secur
ity—
(a) that is an interest in a fund; or
(b) that confers upon the holder of the participatory security

the right to participate in any money or property that is
the subject of a distribution

trust deed means the trust deed entered into by a trustee and
a manager relating to the establishment of the fund
trustee means—
(a) a trustee company within the meaning of section 2 of

the Trustee Companies Act 1967; or
(b) the Public Trust within the meaning of section 4 of the

Public Trust Act 2001.
(2) Any term or expression that is defined in the Act or the Regu

lations and used, but not defined, in this notice has the same
meaning as in the Act or the Regulations.

5 Exemption from section 33(3) of Act
Every manager and every person acting on behalf of a man
ager are exempted from section 33(3) of the Act in respect of
specified participatory securities.

6 Exemption from section 37(3) of Act
Every trustee, every manager, and every person acting on
behalf of either or both of them are exempted from section
37(3) of the Act in respect of specified participatory securities.

7 Conditions to clauses 5 and 6
(1) The exemptions in clauses 5 and 6 are subject to the following

conditions:
(a) that the trust deed contains provisions specifying the

matters set out in Schedule 1:
(b) that the trust deed contains provisions to the effect set

out in Schedule 2:
(c) that the registered prospectus for the specified partici

patory securities contains—

3

http://www.legislation.govt.nz/pdfLink.aspx?id=DLM85800
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM381185
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM381179
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM123406
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM122998
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM28187
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM28187
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM28302
http://www.legislation.govt.nz/pdfLink.aspx?id=DLM28302


cl 7
Securities Act (Externally Managed Group
Investment Funds) Exemption Notice 2003

Reprinted as at
4 September 2007

(i) a description of the principal terms and condi
tions of the trust deed; and

(ii) a statement that the trust deed may be inspected
at a specified place by any person on request and
free of charge; and

(iii) a statement that a copy of the trust deed will be
sent to prospective and current investors on re
quest and on payment of a reasonable fee pre
scribed by the manager:

(d) that the registered prospectus for the specified partici
patory securities contains a statement by the trustee—
(i) that the offer of the securities complies with the

trust deed; and
(ii) as to whether or not the trustee guarantees the

repayment of the securities; and
(iii) that the trustee is under an obligation to exercise

reasonable diligence to ascertain whether or not
the manager has breached the terms of the trust
deed or of the offer of the securities:

(e) that the trust deed and any contract relating to the fund
contain no provision that has the effect of exempting
the trustee from, or indemnifying the trustee against,
liability for breach of trust if the trustee fails to show
the degree of care and diligence required of the trustee
having regard to the provisions of the trust deed.

(2) Subclause (1)(e) does not apply to—
(a) a release otherwise validly given in respect of anything

done or omitted to be done by a trustee before the giving
of the release; or

(b) a provision enabling such a release to be given—
(i) on the agreement of a majority comprising not

less than threefourths in value of the specified
participatory securities held by holders voting (in
person or, where proxies are permitted, by proxy)
at a meeting summoned for the purpose; and

(ii) either with respect to specific acts or omissions,
or on the trustee being wound up or ceasing to
act.
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8 Exemption from section 52(1) and (3) of Act
Everymanager and every person acting on behalf of amanager
are exempted from section 52(1) and (3) of the Act in respect
of the register of specified participatory securities kept under
section 51(1)(c) of the Act.

9 Conditions to clause 8
(1) The exemption from section 52(1) of the Act is subject to the

condition that the part of the register that relates to the secur
ities of a holder of specified participatory securities is, except
when duly closed (but subject to any reasonable restrictions
that the manager may impose, so that not less than 2 hours in
each working day is allowed for inspection), open to the in
spection of that holder, or a representative of that holder, free
of charge.

(2) The exemption from section 52(3) of the Act is subject to the
condition that, on payment by a holder of specified participa
tory securities of a reasonable fee prescribed by the manager,
the manager promptly provides, or causes to be provided, to
that holder a copy of the part of the register that relates to the
securities of that holder

10 Exemption from section 54 of Act
Everymanager and every person acting on behalf of amanager
are exempted from section 54 of the Act in respect of specified
participatory securities.

11 Condition to clause 10
The exemption in clause 10 is subject to the condition that the
manager sends, or causes to be sent, to the holders of speci
fied participatory securities a written statement that properly
evidences the nature and ownership of those specified partici
patory securities—
(a) at any time on request from the holder of specified par

ticipatory securities; and
(b) at least once every 6 months.
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12 Exemption from regulation 3(3) of Regulations
Every manager and every person acting on behalf of a man
ager are exempted from regulation 3(3) of the Regulations in
respect of specified participatory securities.

13 Condition to clause 12
The exemption in clause 12 is subject to the condition that the
registered prospectus for the specified participatory securities
contains all of the information, statements, certificates, and
other matters specified in Schedule 3A of the Regulations that
are applicable as if—
(a) a reference to a unit were a reference to an interest in a

fund; and
(b) a reference to a unit trust were a reference to a fund; and
(c) a reference to a unit holder were a reference to a holder

of an interest in a fund; and
(d) a reference to a unit trustee were a reference to the

trustee.

14 Exemption from regulation 15 of Regulations
Everymanager and every person acting on behalf of amanager
are exempted from regulation 15 of the Regulations in respect
of specified participatory securities.

15 Conditions to clause 14
The exemption in clause 14 is subject to the following condi
tions:
(a) that the principal assumptions and method of calcula

tion in accordance with which the projected rate of re
turn that may be earned by holding specified participa
tory securities is calculated are set out in the registered
prospectus for the specified participatory securities:

(b) that any advertisement that advertises a rate of return
for the specified participatory securities contains a state
ment that the method of calculating the advertised rate
of return is contained in the registered prospectus.
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16 Securities Act (TOWER Trust Limited) Exemption Notice
1999 amended
The Securities Act (TOWER Trust Limited) Exemption No
tice 1999 (SR 1999/112) is amended by inserting, after clause
2, the following clause:

“2A Application of notice
This notice applies only to specified securities—
“(a) offered to the public in a registered prospectus that was

registered on or before 30 June 2003; and
“(b) until the date on which section 37A(1)(c) of the Act

prohibits the allotment of those securities.”

17 Securities Act (Tower Trust) Exemption Notice 2001
amended
The Securities Act (Tower Trust) Exemption Notice 2001 (SR
2001/22) is amended by inserting, after clause 4, the following
clause:

“4A Application of notice
This notice applies only to specified participatory securities—
“(a) offered to the public in a registered prospectus that was

registered on or before 30 June 2003; and
“(b) until the date on which section 37A(1)(c) of the Act

prohibits the allotment of those securities.”

18 Securities Act (Public Trust) Exemption Notice 2001
amended
The Securities Act (Public Trust) Exemption Notice 2001 (SR
2001/196) is amended by inserting, after clause 4, the follow
ing clause:

“4A Application of notice
This notice applies only to specified participatory securities—
“(a) offered to the public in a registered prospectus that was

registered on or before 30 June 2003; and
“(b) until the date on which section 37A(1)(c) of the Act

prohibits the allotment of those securities.”
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19 Securities Act (New Zealand Permanent Trustees
Limited) Exemption Notice 2002 amended
The Securities Act (New Zealand Permanent Trustees
Limited) Exemption Notice 2002 (SR 2002/195) is amended
by inserting, after clause 4, the following clause:

“4A Application of notice
This notice applies only to specified participatory securities—
“(a) offered to the public in a registered prospectus that was

registered on or before 30 June 2003; and
“(b) until the date on which section 37A(1)(c) of the Act

prohibits the allotment of those securities.”

Schedule 1 cl 7(1)(a)

Matters to be specified in trust deed
1 Investment of fund

The investment or classes of investment in which the assets of
the fund may be invested.

2 Capital of fund
(1) Whether any limits as to number or amount apply to all spe

cified participatory securities that have been or may be issued
for the fund and, if so, the nature of those limits.

(2) The liability, if any, of the holders of the specified participatory
securities to contribute to the fund before its winding up.

(3) If there is, or is to be, a minimum amount of specified partici
patory securities that must be allotted before the commence
ment of the fund, a statement of that minimum amount.

3 Redemption and transfer of specified participatory
securities
The terms relating to the redemption, transfer, and transmis
sion of the specified participatory securities.

4 Winding up of fund
(1) The circumstances in which the fund must or may be wound

up, and the procedure for winding up.
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(2) The rights and liabilities of holders of specified participatory
securities on, and in the course of, the winding up of the fund.

5 Meetings
The procedure for convening and holding, and voting rights
at, meetings of holders of specified participatory securities.

6 Trustee
(1) The terms relating to the appointment, remuneration, and, if

any, removal from office of the trustee.
(2) The powers of the trustee, including any borrowing powers

and any powers to delegate the management of the fund.
(3) The duties and liabilities of the trustee, including the duty to

hold the assets of the fund according to the terms of the issue
of the specified participatory securities.

7 Manager
(1) The terms relating to the appointment, remuneration, and, if

any, removal from office of the manager.
(2) The powers of the manager, including any borrowing powers

and any other powers in connection with the fund.
(3) The duties and liabilities of the manager.

8 Profits involved
The terms relating to the use or distribution of any profits of
the fund.

Schedule 2 cl 7(1)(b)

Provisions to be contained in trust deed
1 Duties of trustee

The trustee must exercise reasonable diligence to ascertain
whether or not any breach of the terms of the trust deed or of
the offer of the specified participatory securities has occurred
and, except if the trustee is satisfied that the breach will not
materially prejudice the interests of the holders of the specified
participatory securities, must do all the things that the trustee
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is empowered to do to cause any breach of those terms to be
remedied.

2 Right of trustee to obtain information
(1) The trustee is entitled to receive all notices and other commu

nications relating to the fund that any holder of the specified
participatory securities is entitled to receive.

(2) The trustee, or any representative of the trustee (being a person
authorised to act for the purposes of this clause by the trustee),
is entitled to attend any meeting of the holders of the specified
participatory securities, and to be heard at that meeting on any
part of the business of the meeting that concerns the trustee,
as the trustee, or the holders of the specified participatory se
curities.

(3) The manager of the fund must, from time to time,—
(a) at the request in writing of the trustee, make available

for the trustee’s inspection the whole of the accounting
and other records relating to the fund; and

(b) give to the trustee any information that the trustee
requires with respect to all matters relating to those
records.

3 Duties and liabilities of manager
(1) The manager of the fund has the following duties:

(a) to use best endeavours and skill to ensure that the af
fairs of the fund are conducted in a proper and efficient
manner:

(b) to use due diligence and vigilance in the exercise and
performance of its functions, powers, and duties as a
manager:

(c) to account to the holders of specified participatory se
curities for all money that the manager receives on be
half of the fund:

(d) not to pay out, invest, or apply any money belonging
to the fund for any purpose that is not directed by, or
authorised in, the trust deed:

(e) to supply to the holders of specified participatory secur
ities, in general meeting, any oral or written informa
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tion relating to the affairs of the fund that any holder
has given the manager reasonable notice to supply.

(2) The manager of the fund must ensure that all money received
on behalf of the fund is paid into a trust account operated by
the trustee or its nominee as soon as practicable.

(3) The manager of the fund must have the same liability for any
acts and omissions by it in the exercise and performance of its
functions, powers, and duties as manager as it would have if it
exercised and performed those functions, powers, and duties
as a trustee of the fund, and is entitled to the same relief from
liability as it would be if it were a trustee.

4 Meetings
(1) Themanager of the fundmust, from time to time, at the request

in writing of the trustee or of persons holding not less than one
tenth in value of the specified participatory securities, summon
a meeting of the holders of those securities for the purpose of
giving to the trustee their opinions or directions in relation to
the exercise of the trustee’s powers.

(2) The trustee may, on the trustee’s own volition or at the request
of the manager, summon a meeting of the holders of the spe
cified participatory securities for the purpose of giving to the
trustee their opinions or directions in relation to the exercise
of the trustee’s powers.

(3) The trustee must, at the request in writing of persons holding
not less than onetenth in value of the specified participatory
securities, summon a meeting of the holders of the specified
participatory securities for the purpose of giving to the trustee
their opinions or directions in relation to the exercise of the
trustee’s powers.

(4) Every meeting summoned under this clause must be sum
moned by sending by post a notice, specifying the time and
place of the meeting, to every holder of specified participatory
securities at his or her last known address not later than 14
days before the date of the proposed meeting.

(5) Every meeting summoned under this clause must be chaired
by a person nominated by the trustee or any other person ap
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pointed in that behalf by the holders of the specified participa
tory securities present at the meeting.

(6) The manager must provide the trustee with a copy of the regis
ter of specified participatory securities kept under section 51 of
the Securities Act 1978, and of all changes to the register.

Dated at Wellington this 28th day of April 2003.
The Common Seal of the Securities Commission was affixed in the
presence of:
J Diplock,
Chairperson.
[LS]

Explanatory note
This note is not part of the notice, but is intended to indicate its gen
eral effect.
This notice comes into force on the day after the date of its notifica
tion in the Gazette, and expires on 30 April 2008.
This notice exempts managers of group investment funds who are
not trustees, subject to conditions, from provisions of the Securities
Act 1978 and the Securities Regulations 1983 in respect of certain
participatory securities. The securities are interests in group invest
ment funds established under section 29 of the Trustee Companies
Act 1967, section 42A of the Public Trust Office Act 1957, or section
63 of the Public Trust Act 2001 if the trustee has appointed another
party as manager of the fund.
The notice exempts themanager of a fund, subject to conditions, from
the following provisions of the Securities Act 1978:
•• section 33(3), which relates to the requirement that an issuer

of participatory securities appoint a statutory supervisor; and
enter into a deed of participation with that person:

•• section 52(1) and (3), which relates to inspection and copies
of the register of securities kept by an issuer:

•• section 54, which requires an issuer to send to a security holder
either the security or a certificate of the security within 1month
of allotment or transfer of the security.

The trustee and manager of a fund are exempted, subject to condi
tions, from section 37(3) of the Securities Act 1978, which relates
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to the requirement that a statutory supervisor receive a written state
ment from the subscriber that authorises the subscription for a par
ticular participatory security.
The manager of a fund is also exempted, subject to conditions, from
the following provisions of the Securities Regulations 1983:
•• regulation 3(3), which requires a registered prospectus relating

to an offer of participatory securities to contain all of the in
formation specified in Schedule 3 (the notice instead requires
interests in a fund to be offered with a registered prospectus
complying with Schedule 3A):

•• regulation 15, which relates to requirements as to when pro
spective financial information may be included in advertise
ments.

The Securities Act (TOWERTrust Limited) Exemption Notice 1999,
the Securities Act (Tower Trust) Exemption Notice 2001, the Secur
ities Act (Public Trust) Exemption Notice 2001, and the Securities
Act (New Zealand Permanent Trustees Limited) Exemption Notice
2002 will continue to apply to group investment funds that are in
existence as at 30 June 2003, until the Securities Act 1978 requires
there to be a new registered prospectus for those funds.

Issued under the authority of the Acts and Regulations Publication Act 1989.
Date of notification in Gazette: 1 May 2003.
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