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A n  A c t  for the R elief o f Debtors and for the better 
Security of Creditors. [ 18 th October, 1875.]

BE  IT  ENACTED by the G eneral Assembly of New Zealand in  
Parliam ent assembled, and by the  authority  of the same, 
as follow—

1 .  The Short T itle of th is A ct shall be “ The Debtors and Creditors 
A ct, 1875.”

2 . Except as in  th is A ct expressly provided, and except w ith 
respect to the  defining of d istricts and m aking rules, in  which respects 
th is A ct shall take effect from  its passing, th is A ct shall take effect 
from  and im m ediately after the th irty -first day of Decem ber, one 
thousand eight hundred and seventy-five, which tim e is hereinafter 
referred to  as the com m encem ent of th is A ct.

3 . The A cts described in  the  Schedule hereto are hereby 
repealed, b u t th is repeal shall no t affect the  past operation of any 
such A ct, or the validity or invalidity  of anything done or suffered, 
or any rig h t title  or obligation or liability  accrued, before the  com­
m encem ent of th is A ct by or under any such A c t; nor shall th is 
A ct interfere w ith the  prosecution of or affect the  course of proceeding 
under or in  relation to  any petition or deed of arrangem ent executed 
or filed or order made or th ing  done under any such A ct before the 
commencement of th is A ct, or affect any of the  incidents or conse­
quences of any such petition deed order or th ing, nor shall th is A ct 
interfere w ith the  institu tion  or prosecution of any proceeding in  
respect of any offence com m itted or any penalty or forfeiture incurred 
against or under th e  A cts hereby repealed or any of th e m ; and all 
estates and persons brought under the operation of the  said A cts 
hereby repealed or any of them  before the  com m encement of th is A ct 
shall be subject to  th e  provisions of th e  said A cts as if  the  same had 
not been repealed.

4. W here by th is A ct any lim ited tim e from  or after any d a te  
or event is appointed or allowed for the doing of any act or the tak ing  
of any proceeding, then  in  the com putation of such lim ited tim e the 
same shall be taken as exclusive of th e  day o f such date or of the  
happening of such event, and as com m encing a t the  beginning of the 
nex t following day, and the  act or proceeding shall be done or taken 
a t the  la test on the  la st day of such lim ited tim e according to  such 
com putation, unless such last day is a  Sunday or falls upon any one of
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th e  holidays m entioned in  the R ules of Procedure of the  Suprem e Court 
for the tim e being in  force, in  which case any act or proceeding shall 
be considered as done or taken in  due tim e if  it  is done or taken on 
the  nex t day afterw ards, no t being one of the days in  th is section 
specified.

W here by th is A ct any act or proceeding is directed to  be done 
or taken  on a  certain day, then  if  th a t day happens to be one of the 
days in  th is section specified, such act or proceeding shall be considered 
as done or taken  in  due tim e if  i t  is done or taken on the nex t day 
afterw ards not being one of the days in  th is section specified.

5 . In  th is A ct if  no t inconsistent w ith the  context, the term s 
and expressions following shall have the  m eanings hereinafter re­
spectively assigned to them , th a t is to  say,—

“ The C ourt”  shall m ean the Court having jurisdiction as by 
th is A ct provided.

“ The R egistrar”  shall m ean and include the  R egistrar of the 
Suprem e Court or the Clerk of th e  D istrict C ourt having 
jurisdiction as hereinafter provided.

“ D istrict”  shall m ean a d istrict proclaim ed for the  purposes of 
th is A ct.

“ R ules” shall m ean the rules to  be m ade under th is A ct, and 
“ prescribed” shall m ean prescribed by the rules.

“ F irst m eeting”  shall m ean a  m eeting called by a debtor or by 
a  creditor or creditors to  consider th e  propriety of having 
the affairs of the  debtor liquidated under th is A ct.

“ L iquidation resolution” shall m ean a  resolution authorized 
to be passed in  accordance w ith section tw enty-five of 
th is A ct.

“ P roperty” shall m ean and include m oney goods things in  
action land, and every description of property w hether 
real or personal, and every description of estate in terest and 
profit present or future, vested or contingent, arising out 
of or incident to  property as above defined.

“ D eb to r” shall m ean a debtor who shall come under the  
operation of th is A ct.

“ D istrict Court”  shall m ean a  Court holden by v irtue of “ The 
D istrict Courts A ct, 1858,” and of any other A cts for the 
tim e being in  force relating  to  D istrict Courts established 
under the said A ct.

“ Gazette”  shall m ean any newspaper or newspapers to be 
from  tim e to  tim e appointed by t h e  Governor for each 
d istrict, and “ gazetted ” shall m ean inserted in  the 
Gazette for the  tim e being appointed for the d istrict in  
w hich the proceeding or m atter is taken  or is done w ith 
respect to  w hich such term  is used.

6. A n association or company incorporated or registered under 
any A ct in  force for th e  tim e being relating  to the incorporation or 
registration of associations or companies shall no t be subject to the 
provisions of th is A ct,

7. W here in  any S tatu te or O rdinance passed before th e  com­
m encem ent of th is A ct, and not hereby repealed, m ention is made of 
an  adjudication of bankruptcy, or of bankruptcy, or of a bankrupt, or 
assignees or trustees of bankrupts’ or insolvents’ estates, the  same shall 
be construed not only in  like m anner as th e  same was before the 
passing of th is A ct, bu t also w ith reference to  and so as to include and 
apply to the  liquidation resolution or to liquidation debtors and 
trustees under th is A c t; and for such purpose the term s “ adjudication 
of bank rup tcy” “ b an k ru p tcy ” and “ b an k ru p t” shall respectively
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include “ liquidation resolution” “ liquidation” and “ debtor” under 
this Act.

8. The Governor may from tim e to time, as he thinks fit by 
Proclamation in  the New Zealand Gazette, constitute any part of New 
Zealand into a district under this Act, and such districts may be 
coterminous with a district under “ The D istrict Courts Act, 1858,” 
or not, and may abolish any such district or alter the boundaries 
thereof, and declare by w hat local name each such district shall be 
called.

AS TO JU R IS D IC T IO N  OF COURTS AND A PPE A L S.

9. The Supreme Court of New Zealand shall have throughout 
New Zealand, and the D istrict Courts shall also have within their 
respective districts, jurisdiction for the purposes of this Act.

The Supreme Court and each District Court, in  relation to any 
m atter or proceeding for the time being under the cognizance of such 
D istrict Court, shall, subject to this A ct and any rules prescribed, hear 
determine and make order in any liquidation under this A ct as far as 
the trustee is concerned relating to the disposition of the debtor’s 
estate, or of any property taken under the liquidation or claimed by the 
trustee for the benefit of the creditors, or relating to any act done or 
sought to be done by the trustee in  his character of trustee by virtue 
of the liquidation resolution, and also in any m atter of liquidation as 
between the trustee and any creditor or other person; and in any 
m atter where the Court has jurisdiction under this A ct the Court 
shall have full power, subject to the provisions of this Act, to decide 
all questions, w hether of law or fact, arising in  any case of liquidation 
under this A ct coming within the cognizance of such Court.

Orders of District Courts under this A ct shall be enforceable as 
orders of D istrict Courts under their ordinary jurisdiction are 
enforceable.

10. Every Court having jurisdiction under this A ct may award 
such costs as the  Court thinks fit, and costs so awarded shall be 
recoverable as any other costs awarded under the authority of such 
Courts, and the like remedies shall be available on an order under this 
A ct for costs as under any other order of such Courts.

11. Any affidavit or declaration required to be sworn or made in 
relation to any m atter under this A ct may be lawfully sworn—

(1.) In  New Zealand, before any Solicitor of the Supreme 
Court or any Registrar or Resident M agistrate or Justice 
of the Peace.

(2.) In  any other place under the dominion of H er Majesty, 
before any Court, Judge, or person lawfully authorized to 
take affidavits.

(3.) In  any foreign parts out of H er M ajesty’s dominions, before 
a  Magistrate, the oath being attested before a  Notary, or 
before a British Consul or Vice-Consul.

And all Courts, Judges, Justices, and persons acting judicially shall 
take judicial notice of the seal or signature (as the case may be) of any 
such Court, Judge, Magistrate, solicitor, or other person, attached 
appended or subscribed to such affidavit or declaration.

A P P E A L .

12. Any debtor or any creditor, who shall be aggrieved by any 
resolution passed by the creditors a t any meeting, shall be a t liberty 
to  appeal w ithin fourteen days from the date of the resolution being 
passed to the Court in which the liquidation resolution shall have 
been filed:  Provided th a t the Court may, if  i t  thinks fit, in  any case
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allow an appeal to  be commenced and prosecuted notw ithstanding the 
expiration of the tim e hereby fixed for appeal.

13. W here a liquidation resolution has been filed in  a D istrict 
Court, the rig h t of appeal shall be to the Suprem e Court, and no 
fu rth e r; and where the  liquidation resolution has been filed in  the  
Suprem e Court, there shall be a rig h t of appeal to the C ourt of A ppeal 
of New Zealand, and no fu rther. A ll appeals shall be subject to such 
provisions as m ay be prescribed respecting notice of appeal, deposit 
or other security, procedure, and evidence.

14. D uring and u n til the  said appeal shall have been finally 
determ ined, the property and righ ts of action of the  debtor by th is 
A ct vested in  the  trustee shall continue to be so vested.

15. I f  upon an appeal against the  passing of a liquidation reso­
lu tion  the appeal shall be decided in  favour of the  debtor, the  special 
resolution of the creditors shall be set aside, and all the property and 
righ ts of action of the debtor shall im m ediately on such decision being 
given revest in  the debtor w ithout any conveyance or deed of any 
kind.

16. No act done or dealing w ith the  property by the trustee 
betw een the filing of the liquidation resolution and the allowance of the 
appeal shall be invalidated, or subject the trustee to any action or suit, 
in  consequence of the allowance of th e  appeal.

R U L E S.

17. The Governor in  Council, w ith the  concurrence of a t least 
th ree of the Judges of the  Suprem e Court, m ay fram e rules—

F or regulating the practice and procedure of the Court, w hether 
as to any original or appellate jurisdiction under th is A ct, 
and the  fees to be paid therein, and the  several forms of 
proceedings to be used in  the said Court in  all m atters 
under th is A c t;

For regulating th e  proceedings a t first and other m eetings of 
creditors, the  notice to  be given thereof, and the places 
where the same shall be held, and subject to  th is A ct the  
mode of voting thereat, and the m anner in  which proxies 
m ay be appointed and vote a t such m eetings;

F or prescribing the forms of notices to be given under this A ct, 
w hether before or after a  first m eeting of creditors, the  
mode in  which th e  same shall be served, and w hat shall be 
deemed sufficient service thereo f;

F or prescribing th e  costs and charges of solicitors a t m eetings 
held under th is A ct, and for the taxation and allowance 
of such co sts ;

F or regulating th e  transference of proceedings from one district 
to another, or from an  abolished or altered district to 
ano ther; and

F o r a ll such other purposes as in  th is A ct i t  is provided th a t 
rules may be made.

The rules m ay prescribe regulations as to  the proving and am end­
ing  of proofs of debt, as to valuing of any debts provable under this 
A ct, as to  the valuation of securities held by creditors, as to the giving 
or w ithholding in terest or discount on or in  respect of debts o r divi­
dends, and as to  any other m atter or th ing , w hether sim ilar or not to 
those above enum erated, in  respect to which i t  m ay be expedient to 
m ake rules for carrying into effect the  object of th is A ct.

Any or all of such rules m ay be repealed varied or altered as 
occasion m ay req u ire ; and all rules made under the powers hereby 
given shall be prom ulgated by and take effect from  a day to  be fixed
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in  and by such ru le s ; and all such rules, and any repeal variation or 
alteration thereof, shall respectively be published in the New Zealand 
Gazette.

U ntil rules have been made in  pursuance of this Act, and so far 
as such rules do not extend, the  principles practice and rules on which 
the  Supreme Court has heretofore acted in  dealing w ith bankruptcy 
proceedings shall be observed.

AS TO PR O C EED IN G S TO OBTAIN A L IQ U ID A T IO N .

18. Subject to the rules prescribed, any person who shall be 
unable to  pay his debts may summon a first meeting of his creditors to 
consider the propriety of having his affairs liquidated under this Act.

19. Before any debtor shall be entitled to summon a meeting of 
his creditors, he shall file w ith the Registrar of the Court in the dis­
tric t in  which the liquidation resolution would, under the provisions 
hereinafter contained, be filed, a statem ent in the prescribed form, 
stating th a t he is unable to m eet his engagements w ith his creditors, 
and the Registrar shall thereupon issue to the debtor, in  the prescribed 
form, a certificate to the effect th a t such statem ent has been filed.

Imm ediately on the  filing of such statem ent all the real and 
personal property of the debtor, whatsoever and wheresover, shall vest 
absolutely in the Registrar as effectually as if  a liquidation resolution 
had been passed and filed, and as if  the R egistrar had thereby been 
appointed trustee of the debtor’s estate under the provisions herein­
after contained:

Provided that, whenever i t  shall appear to the Judge of the 
Court in  which such statem ent shall be filed th a t some other person 
has been appointed trustee, the  Judge, on the  application of the 
person so appointed, shall make an order for vesting the estate of the 
debtor in  such other person.

20. A  single creditor or two or more creditors, if  the debt due to 
such single creditor or the aggregate am ount of debts due to such 
several creditors from any debtor am ount to a sum not less than fifty 
pounds, may summon a  first m eeting of creditors for the purpose 
of taking into consideration the propriety of having the affairs of the 
said debtor liquidated under this Act. B ut no creditor or creditors 
shall be entitled to avail himself or themselves of the provisions of 
th is section unless the debtor has committed or suffered any of the 
acts or defaults hereinafter mentioned, whether such act or default 
has occurred before the  commencement of this Act, or partly before 
and partly  after the  commencement of this Act, and unless such 
creditor or creditors has or have obtained from a Court competent to 
grant the same an order under the provisions hereinafter mentioned, 
th a t is to  say,—

(1.) That the  debtor has, in  New Zealand or elsewhere, made 
a  conveyance or assignment of his property to  a trustee or 
trustees for the  benefit of his creditors generally; bu t this 
provision shall not apply in cases where a debtor has 
executed a deed of arrangem ent under the Acts hereby re­
pealed, and which has been or m ay hereafter be declared 
completely executed whether before or after the coming 
into operation of this Act.

(2.) That the debtor has, in  New Zealand or elsewhere, made a 
conveyance gift transfer or delivery of his property or any 
part thereof w ith in tent to defeat or delay his creditors, or 
any fraudulent conveyance gift transfer or delivery of his 
property or any part thereof.

(3.) That the  debtor w ith in ten t to defeat or delay his creditors
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has departed out of New Zealand, or, being out of New 
Zealand, has rem ained out of New Zealand, or has departed 
from his dwelling-house, or absented him self from  his 
usual place of residence or business, or begun to keep 
house.

(4.) T hat execution issued against th e  debtor on any legal 
process for the  purpose of obtaining paym ent of not less 
th an  fifty pounds has been executed by seizure and sale, 
or th a t any execution or process, issued on a judgm ent 
decree or order obtained in  any C ourt in  favour of any 
creditor, has been returned unsatisfied in  whole or in  p a r t: 
Provided th a t th e  debtor has been called upon to  satisfy 
such judgm ent decree or order by the  officer or other 
person charged w ith the  execution thereof, and has failed 
to  do so : Provided fu rth er th a t two or more executions 
for sums am ounting in  the aggregate to  not less th an  fifty 
pounds, not being satisfied as aforesaid, shall be reckoned 
as one execution for th e  purposes of th is section.

(5.) Before any creditor shall be entitled to  summon a  m eeting 
of the  creditors of any debtor he shall, in  th e  prescribed 
m anner, m ake application to  any Court having jurisdiction 
under th is A ct for a summons calling upon the debtor, 
w ith in  such tim e as m ay be prescribed, to show cause why 
an order should not issue from  such Court directing the 
creditor to  call a  m eeting of the creditors of the  debtor, 
and upon proof of the service of such summons on the  
debtor in  the  prescribed m anner i t  shall be law ful for the 
Court, if it shall appear necessary for the protection of the  
general body of the creditors, to g ran t such order on such 
term s as it  m ay th in k  f i t ; upon the granting of such order 
notice thereof shall be gazetted, and the property of the  
debtor shall vest in  th e  R egistrar in  like m anner as pro­
vided by the  last preceding clause.

21. Every R egistrar who shall by v irtue of the  provisions hereof 
be th e  trustee of any debtor’s estate shall have all the powers duties 
functions and authorities by th is A ct given to  a trustee  appointed by 
the  creditors under a liquidation resolution.

W henever a liquidation resolution shall have been filed under th is 
A ct all the  estate and property then  vested in  the  R egistrar shall, 
w ithout any conveyance or assignm ent, vest in  th e  trustee elected by 
th e  creditors.

22. Subject to  the  rules prescribed, a first m eeting of creditors 
shall be summoned by a  notice in  th e  Gazette stating the  purpose for 
w hich the m eeting is called, and the tim e and place a t which i t  is to 
be held.

W hen a  first m eeting is called by a debtor he shall forward a 
copy of the said notice to  each of his creditors, to  be either left a t or 
addressed by post to  the last-know n place of abode or business of each 
creditor. W hen a  first m eeting is called by creditors notice of the 
date tim e and place of holding such m eeting shall be served upon the 
d eb to r: Provided th a t if  the  debtor shall be absent from  the colony 
w ith in ten t to defeat or delay his creditors, and in  any other case by 
the  leave of the Court or a Judge thereof first obtained, it  shall be 
law ful for th e  creditors to  proceed w ith such m eeting in  th e  absence 
of the debtor. Leave to proceed w ith such m eeting m ay be obtained 
ex parte, and upon such term s as may be prescribed by th e  rules, or 
as the Court or a Judge thereof m ay th ink  sufficient.

The provisions hereinafter contained w ith respect to general
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m eetings shall, subject to  th is A ct and any rules to  be made here­
under, extend and apply to  first m eetings of creditors.

23. A ny creditor whose debt is sufficient to  en title  him  to 
sum m on a m eeting of creditors of a  firm , m ay summon a m eeting of 
th e  creditors of any one or more partners of such  firm  w ithout 
including the  others.

24. From  the date of th e  Gazette in  which notice of a first 
m eeting shall appear no creditor to  whom the debtor is indebted in  
respect of any debt provable in  the  liquidation shall have any rem edy 
against the  property of th e  debtor in  respect of such debt except in  
th e  m anner directed by th is A ct.

25. The creditors m ay a t such m eeting or a t any adjournm ent 
thereof, by special resolution, declare th a t the  affairs of the debtor shall 
b e liquidated under th is A ct, and th a t a person or persons to  be 
nam ed in  th e  resolution shall be appointed trustee or trustees as 
hereinafter provided.

The trustee or trustees appointed a t any such m eeting shall sign 
in  the  prescribed form  a declaration th a t he or they accept the office 
of trustee or trustees.

Should the  m eeting of creditors determ ine th a t th e  estate shall 
n o t be liquidated, and decline to take advantage of the provisions of th is 
A ct, then  the  debtor and his property shall be in  the  same position as if 
no action had been taken  under th is A ct.

26. The debtor, unless prevented by sickness or other cause 
satisfactory to  any m eeting of creditors, shall a ttend  the several 
m eetings of the  creditors and shall answ er any inquiries m ade of h im ; 
and he, or if  he is so prevented from  being present some one on 
his behalf, shall subm it to  th e  m eeting a statem ent duly verified by 
affidavit showing the whole of his assets and debts, and the  nam es and 
addresses of the creditors to  whom his debts are due.

27. The liquidation resolution, and the  declaration of acceptance 
of office signed by the  trustee or trustees, together w ith the statem ent of 
the assets and debts of the debtor, shall be presented to  the  R egistrar of 
the district w ithin which the debtor shall have been resident or carried 
on business for the whole or the  greater p a rt of the six m onths 
im m ediately preceding the  passing of the liquidation reso lu tion ; and 
if  it shall appear to the R egistrar to  m eet the requirem ents of th is A ct, 
and of any rules prescribed thereunder, he shall forthw ith file the 
liquidation resolution and declaration of acceptance as aforesaid, and 
th e  statem ent of the assets and debts of the debtor, and such liquidation 
resolution shall be open for inspection on the  prescribed conditions, 
and the  liquidation shall be deemed to  have commenced as from  the 
date of th e  appointm ent of the trustee.

The R egistrar shall insert a notice in  the  Gazette th a t the  liquida­
tion resolution and th e  declaration of acceptance of office by the  trustee 
or trustees have been filed in  the  form  prescribed; and the cost of 
such  notice shall be defrayed by the  trustee out of the  debtor’s estate.

AS TO G EN ER A L M E E TIN G S OF  C RED ITORS.

28. General m eetings of creditors shall be held in  the  prescribed 
m anner and subject to  the prescribed regulations as to  the  quorum , 
adjournm ent of m eetings, and all other m atters relating  to  the 
conduct of th e  m eetings or the proceedings th e re a t: Provided th a t—

(1.) The m eeting shall be presided over by such chairm an as 
the m eeting m ay elect.

(2.) A person shall no t be en titled  to  a  vote as a creditor unless 
a t or previously to  the  m eeting he has in  the  prescribed 
m anner proved a  debt provable under the  liquidation to be 
due to him.
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(3.) A  creditor shall no t vote a t th e  said m eeting in  respect of 
any unliquidated or contingent debt, or any debt the value 
of w hich is no t ascertained.

(4.) A  secured creditor shall, for th e  purpose of voting, be 
deemed to  be a  creditor only in  respect of the balance (if 
any) due to  him  after deducting the  value of his security, 
and the am ount of such balance shall, u n til th e  security 
be realized, be determ ined in the prescribed m anner. H e 
m ay, however, a t or previously to  the m eeting of creditors, 
give up the security to th e  trustee, and thereupon he shall 
rank  as a creditor in  respect of the whole sum  due to h im : 
Provided th a t it  shall be law ful for the  trustee, if  he shall 
th in k  fit, to purchase the security a t the price fixed by the  
secured creditor, who shall thereupon sell and transfer th e  
security to  the  trustee for the  benefit of th e  creditors upon 
paym ent of th e  sum  fixed as aforesaid, and no more.

(5.) A  “ secured creditor”  shall in  th is A ct m ean any creditor 
holding any m ortgage charge or lien on th e  estate of the 
debtor or any part thereof as security for a  debt due to  
him .

(6.) Votes m ay be given either personally or by proxy, and 
every proxy shall have th e  same power of taking p a rt in 
the  proceedings as th e  creditor whom such proxy represents
would have had had he been present.

(7.) A n ordinary resolution shall be decided by a m ajority in  
value of the  creditors present personally or by proxy a t the  
m eeting and voting on such resolution.

(8.) A  resolution of creditors under th is A ct shall, unless other­
wise provided, m ean an ordinary resolution.

(9.) A  special resolution shall be decided by a  m ajority in  
num ber and three-fourths in  value of the creditors present 
personally or by proxy a t the  m eeting and voting on such 
resolution.

(10.) The trustee may a t any tim e call a general m eeting of 
the  creditors, and shall call such m eeting when required by 
one-fourth in  value of the creditors who have proved their 
debts. The m inutes of general m eetings of creditors, 
upon proof of the  signature of the  person presiding a t 
such m eeting, shall be p rim â facie  evidence in  all Courts 
of Justice of w hat passed a t such m eeting.

Provided th a t a t first m eetings of creditors the following provisions 
sh a ll have effect:—

(1.) A  liquidation resolution shall be deemed to be passed if 
passed in  m anner herein provided w ith respect to a special 
resolution, and if a t such m eeting one-half of the  whole 
body of th e  creditors shall have voted thereat.

(2.) A  first m eeting shall be held a t the prescribed place in  the  
district in  w hich the debtor resides or carries on business.

I f  the debtor resides or carries on business w ithin a 
d istrict in  w hich no such place has been prescribed, then  
such m eeting shall be held, and all proceedings in  the  
liquidation shall be had and taken , a t such place w ithin the 
judicial d istrict of the Suprem e Court in  which the debtor 
resides or carries on business as the  Judge of the Supreme 
Court in  such judicial district shall direct.

Provided always th a t, where the debtor is absent from 
New Zealand, th e  first m eeting shall be held, and all pro­
ceedings in  the  liquidation shall be had and taken, a t such



place as the  Judge of the  Supreme Court in  the judicial 
district w ithin which the debtor last resided for six months, 
or for the longest tim e under six months, shall direct.

(3.) N ot less than  two and not more than  four clear days’ 
notice of every first m eeting shall be gazetted.

AS TO TRU STEES.

29. Any fit person, whether a creditor or not, shall be eligible as 
trustee. The trustee shall receive such rem uneration as the creditors 
m ay determine, and it  shall be his duty to conform to any directions 
which the creditors may give by resolution passed in  accordance w ith 
this Act, or any rules to be prescribed thereunder, as to the  m anner 
in  which the property is to be administered.

The creditors may, if they  th ink  fit, appoint more persons than 
one to the office of tru s tee ; and where more th an  one are appointed, 
they shall declare w hether any act required or authorized to be done 
by the trustee is to be done by all or any one or more of such 
persons; b u t all such persons are in  this A ct included under the 
term  “ trustee,” and shall be jo in t tenants of the property of the 
debtor. The creditors may also appoint persons to  act as trustees 
in  succession in  the event of one or more of the  persons first named 
declining to accept the office of trustee.

I f  any vacancy occur in  the office of trustee by death, resig­
nation, or otherwise, the creditors in  general m eeting shall fill up 
such vacancy, and a  general meeting for the purpose of filling up 
such vacancy may be convened, by the continuing trustee if there be 
more than  one, or on the requisition of any three or more creditors.

The creditors may, by special resolution a t a m eeting specially 
called by any three or more creditors for th a t purpose, of which seven 
days’ notice has been given by advertisement in  the Gazette, specifying 
the  object of such meeting, remove the  trustee and appoint another 
person to fill his office.

I f  the estate of a  trustee be placed in  liquidation he shall cease 
to be trustee, and if there be no other trustee the creditors shall 
appoint another trustee in  his place.

The property of the debtor shall vest in the trustee for the tim e 
being during his or their continuance in  office, w ithout any convey­
ance assignment or transfer whatever.

The trustee of a debtor may sue and be sued by the official 
name of “ The trustee of the property of,” inserting the
name of the debtor, and by tha t name may hold property of every 
description, make contracts, sue and be sued, enter into any engage­
m ents binding upon himself and his successors in  office, and do all 
other acts necessary or expedient to be done in the  execution of his 
office.

Upon any new appointm ent of a trustee, notice shall be given 
to the Registrar of the Court in which the resolution was filed.

Unless where other provision is hereinbefore made, all the powers 
by this section given to the creditors may be execised by ordinary 
resolution to be passed as hereinbefore provided.

AS TO PO W ERS OVER D EBTOR.

30. The debtor shall a ttend the trustee on every reasonable notice 
given to him in  writing or left a t his usual or last known place of abode, 
and furnish the  trustee w ith all required information respecting his 
estate, and assist the trustee in  m aking out the accounts of the estate.

31. The trustee, w ith the permission of the Court, may summon 
before him  and examine on oath the debtor or his wife, or any person
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whatever known or suspected to have in  his possession any of the estate or 
effects belonging to the debtor, or supposed to be indebted to  the debtor 
or any person whom the trustee may deem capable of giving any in­
formation respecting the debtor his trade dealings or property, and may 
require such person to produce any documents in  his custody or power 
relating to the  debtor his dealings or p roperty ; and if any person so 
summoned refuses or neglects to come before the trustee a t the tim e 
appointed, or refuses or neglects to produce such documents, having 
no lawful impediment, then  the Court may, by warrant, cause such 
person to be apprehended and brought up for examination before the 
Court.

32. I f  any person on examination adm it he is indebted to the 
debtor, the Court may, on the application of the trustee, order him  to pay 
to the trustee, a t such tim e and in  such m anner as to the Court seems 
expedient, the am ount adm itted or any part thereof, either in  full dis­
charge of the whole am ount in question or not, as the Court th inks fit, 
w ith or w ithout costs of exam ination.

33. The trustee or any person acting under his authority may 
seize any property of the  debtor divisible among his creditors under 
this Act.

34. The Court, upon the application of the trustee, may from tim e 
to  tim e order th a t for such time as the Court thinks fit, not exceeding 
three months from the  filing of the liquidation resolution, post letters, 
addressed to the debtor a t any place or any of the  places mentioned 
in  the order, shall be re-directed sent or delivered by the Postmaster- 
General or the officers acting under him  to the trustee or otherwise 
as the Court directs, and the same shall be done accordingly.

35. The Court may, by w arrant addressed to any constable or 
officer of the  Court, cause a debtor to be arrested, and any books 
papers moneys goods and chattels in  his possession to be seized, 
and him and them  to be safely kept Until such tim e as the Court may 
order, under the following circumstances: —

(1.) I f  after the passing of the liquidation resolution it  appear 
to the Court th a t there is probable reason for believing 
th a t the debtor is about to go abroad or to quit his place 
of residence, w ith a view of avoiding examination in  respect 
of his affairs, or otherwise delaying or embarrassing the  
proceedings in liquidation.

(2.) I f  after the  passing of the  liquidation resolution i t  appear
to the Court tha t there is probable cause for believing 
th a t the debtor is about to remove his goods or chattels 
w ith a view of preventing or delaying such goods or 
chattels being taken possession of by the trustee, or th a t 
there is probable ground for believing th a t he has concealed 
or is about to conceal or destroy any of his goods or chattels, 
or any books documents or writings which m ight be of use 
to his creditors in the course of his liquidation.

(3.) I f  after the passing of the liquidation resolution the debtor 
remove any goods or chattels in his possession, above the 
value of  five pounds, w ithout the leave of the trustee, or if, 
w ithout good cause shown, he fails to attend any examina­
tion required by the trustee.

AS TO PROO FS, P R E F E R E N T IA L  PA YM EN TS, ETC.

36. Every person w ith whom the debtor has before the passing of 
the  liquidation resolution by the creditors contracted a  debt, and every 
person to whom the debtor has before th a t time become liable in respect 
of a demand, may prove the am ount of such debt or demand.
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37 . W here m utual credit has been given by th e  debtor and any  
o ther person, or where there are m utual debts betw een the debtor 
and any other person, or where any person entitled to prove in  respect 
of any debt or dem and is indebted or liable to  the debtor in  respect 
of any debt or dem and, th e  account betw een th e  debtor and such  
person shall be stated, and one debt or dem and m ay be set ag ain st 
another, and no m ore th an  w hat appears due on either side on th e  
balance of account shall be claim ed or paid on either side.

38. W here a debt or sum  certain on w hich in terest is no t reserved 
or agreed for is due a t the  tim e of the  passing of th e  liquidation 
resolution and is provable, th e  creditor m ay prove also for in terest a t  
e ight pounds per centum  per annum  to  the passing of th e  liquidation 
resolution from  the tim e when the debt or sum  was payable if  i t  was 
payable by v irtue of a  w ritten  instrum ent a t a certain  tim e, or if  n o t 
th en  from  the tim e when dem and of paym ent was m ade in  w riting, w ith 
a  notice in  w riting th a t in terest would be claim ed from  th a t dem and 
u n til paym ent.

39. A ny creditor of th e  bankrup t in  respect of a debt not payable 
a t the  tim e of the  passing of the  liquidation resolution, w hether on a  
negotiable instrum ent or not, m ay prove the  debt as if i t  was payable 
presently and receive dividends, allow ing out of the  dividends discount 
a t eight pounds per centum  per annum  from  the declaration of each 
dividend u n til th e  tim e when the debt is payable.

40. W here the  debtor has before th e  passing of th e  liquidation 
resolution contracted a debt payable by instalm ents, the  creditor m ay 
prove for the  aggregate am ount of the instalm ents unpaid.

41. W here th e  debtor is a t the  tim e of the passing of th e  
liquidation resolution liable as m em ber of two or more partnerships 
carrying on distinct trades and having distinct estates, or as a sole 
trader and also as m em ber of a partnership on a b ill of exchange 
prom issory note or other negotiable instrum ent, or on any contract, th e  
creditor to  whom the debtor is so liable m ay prove against each of th e  
estates on which the  liab ility  attaches, notw ithstanding th a t a t th e  
tim e w hen th e  liab ility  accrued he had notice of the connection 
betw een the partnerships or betw een th e  sole trader and the  partnership.

42. W here the debtor is a t the tim e of the  passing of th e  
liquidation resolution liable under a contract or promise to  a demand in  
the  nature of unliquidated damages, then notw ithstanding th a t such 
contract or promise has not been broken before the  passing of such 
resolution, th e  creditors m ay agree w ith the person claim ing as to th e  
am ount to  be allowed as assessed damages, and, if th e  parties do no t 
agree, the  Court m ay direct the  damages to be assessed by a ju ry  and 
m ay give a ll necessary directions for th a t purpose, and in  any case 
th e  damages assessed may be proved under th e  liquidation.

43. A person en titled  to enforce against the debtor paym ent 
of any m oney costs or expenses by process of contem pt issuing out o f 
any Court m ay prove for the am ount payable under the process, 
subject to  such ascertaining of the  am ount as m ay be properly had by 
taxation  or otherwise.

44. D istress for ren t levied on th e  property of the  debtor a fte r 
th e  passing of the  liquidation resolution, w hether for ren t due before or 
after the passing of the  liquidation resolution, shall no t be available for 
m ore th an  tw elve m onths’ ren t accrued due before the  day of such 
passing, b u t a person entitled  to ren t m ay prove for any ren t due for 
w hich distress is no t so available.

45. W here the debtor is liable to  pay a ren t, or to  m ake any 
o ther paym ent falling due a t fixed periods, and th e  passing of th e  
liquidation resolution happens a t a tim e other than  one of those periods,
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th e  person entitled to  the  ren t or paym ent may prove for a propor­
tionate part thereof up to the day of the passing of the liquidation 
resolution as if  it  grew due from day to day.

46. The obligee in  a  bottom ry or respondentia bond, and the 
assured in  a  policy of insurance made on good or valuable considera­
tion, may claim under the liquidation of the  estate of the  obligor or 
insurer, and after the loss or contingency has happened may prove and 
receive dividends as if  the loss or contingency had happened before the  
passing of the liquidation resolution.

47. W here a policy of insurance on a ship or on goods has been 
effected w ith the  debtor as a subscriber or underwriter, the person 
effecting the  policy may prove in  respect thereof although he was not 
beneficially interested in the ship or goods, provided the  person so 
interested is not w ithin New Zealand.

4 8 .  I f  the debtor is a t the tim e of the  passing of the liquidation 
resolution liable on a  covenant contract or promise to pay premiums 
on a  policy of insurance, or to m ake any other periodical payment, or 
to  repay to  any person or indemnify any person against such payment, 
th e  covenantee or other person entitled to the  benefit of the  covenant 
contract or promise may prove for the  value of the debtor’s liability 
thereunder

49. W hen the debtor has, before the passing of the liquidation 
resolution, contracted a  debt payable on a contingency which has not 
happened before the  passing of such resolution, the creditor may 
before the  contingency happens prove for the value of the debt and 
receive dividends.

50. W here the debtor has, before the  passing of the liquidation
resolution, contracted a liability to pay money on a contingency which 
has not happened before the  passing of such resolution, then if the 
liability is not provable under any other section of this A ct the person 
w ith  whom the liability has been contracted may claim for such sum, 
and after the contingency has happened and the demand had been 
ascertained may prove in  respect thereof and receive dividends as 
nearly as may be as if  the  contingency had happened and the demand 
had been ascertained before the passing of the  liquidation resolution, 
n o t disturbing former dividends:  Provided that, in case the claim is
no t wholly or in  part converted into a  proof w ithin six months from 
the  passing of the liquidation resolution, i t  may a t any tim e thereafter 
be expunged wholly or in  part.

51. A n annuity creditor of the  debtor by whatever assurance 
th e  annuity is secured, w hether there were or not any arrears due a t 
the  passing of the liquidation resolution, may prove for the value of 
th e  annuity, regard being had to its original price, and to the dim inu­
tion  in  its value caused by the  lapse of tim e to the filing of the 
petition.

52. W here any person is a t the tim e of the passing of the liqui­
dation resolution surety or liable for any debt or liability of the debtor, 
and  pays or satisfies the debt or liability or any part of i t  in discharge 
o f the whole, although he does so after the passing of the liquidation 
resolution, the  following provisions shall have effect:—

(1.) I f  the creditor has proved, the surety or person liable may 
s ta n d  in his place in  respect of the  proof.

(2.) I f  the  creditor has not proved, the surety or person liable 
m ay prove for the  paym ent made by him  as a  debt, not 
disturbing former dividends, and may receive dividends.

53. I t  shall not be lawful for any person entitled to an  annuity 
granted  by the  debtor to sue any person who is surety for pay­
m en t thereof un til the  annuitan t has proved under the liquidation
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for the  value of the annuity, and for the  arrears thereof, and if  the 
surety after such proof pays the am ount proved he shall be thereby 
discharged from all claims in  respect of the annuity, and if the surety 
does not, before any paym ent of the annuity  subsequent to the passing 
of the liquidation resolution becomes due, pay the am ount proved 
he may be sued for the accruing payments of the annuity  un til the 
annuitant, either by dividends under the liquidation or by payments 
from the surety, has received the am ount proved w ith interest a t eight 
per centum  per annum  from the tim e of notice to the  surety of the  
proof and of the  am ount thereof, and after such receipt by the 
annuitan t the surety shall stand in  his place in  respect of such proof 
for the am ount received by the annuitant from the surety, and the 
debtor’s order of discharge shall discharge him  from all claims of 
the annuitan t or of the surety in  respect of the annuity.

54. W here the  debtor is a t the time of the passing of the liquidation 
resolution a member of a  company registered under “ The Jo in t Stock 
Companies Act, 1860,” or any A ct for the like purposes, and not in the 
course of being wound up under th a t Act, he shall be by virtue of the 
passing of such resolution absolutely discharged from all liability in 
respect of such membership, and shall be deemed to have ceased to  be 
a  member as from the date of the passing of such resolution, and the 
company may prove under the liquidation for the am ount of calls made 
before the passing of such resolution in  respect of the shares held by 
the debtor and not paid, and may claim for the value, estimated as the 
Court directs, of the liability to calls to be made w ithin one year after 
p a ss in g  of such resolution in  respect of such shares.

55. Every person who, under a verdict judgm ent decree order or 
rule in  or of a Court of Law or Equity  or other Court obtained before 
the passing of the  liquidation resolution, would have been entitled 
to recover costs from the debtor if  his estate had not been placed in  
liquidation, m ay prove for the am ount of such costs when taxed, 
although the  taxation is not had before the  passing of such resolution.

56. A creditor who has brought an action or instituted a suit 
against a debtor in  respect of a debt or demand provable under the 
liquidation, shall not prove or claim thereunder in respect of tha t debt 
or demand w ithout first relinquishing the action or suit, provided 
always as follows: —

(1.) Such creditor shall not be liable by reason thereof to pay 
the  costs of the action or suit.

(2.) W here the action or suit is against the debtor jointly  
w ith any other person, the relinquishm ent thereof as 
against the debtor shall not affect the action or suit as 
against such other person.

(3.) I f  the resolution is annulled the creditor may proceed in 
the action or suit as if he had not proved or claimed.

57. The proving or claiming of a debt or demand under the 
liquidation shall be deemed an election by the  creditor to take the 
benefit of the liquidation resolution w ith respect to th a t debt or 
dem and, and the Court may, if  it thinks fit, accordingly restrain any 
action suit or proceeding by th a t creditor in  contravention of this section.

58. Every creditor of the debtor, who has not a t or before the 
first m eeting of creditors proved his debt in  the prescribed manner, 
may after the passing of the liquidation resolution prove his debt by 
delivering or sending through the general post to the trustee a state­
m ent of his debt and of the account, if  any, between him  and the debtor, 
w ith a declaration made as prescribed th a t such statem ent is a true and 
complete statem ent of accounts between him  and the debtor, and th a t 
the  debt thereby appearing to be due from the debtor’s estate to the 
creditor is justly  due.
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59. Companies and other bodies incorporated or authorized to 
sue may prove by an agent, who shall be deemed the claimant, and 
who shall in  his declaration declare th a t he is such agent, and th a t he 
is authorized to make such proof.

60. I f  any person wilfully and corruptly makes any declaration 
for proof of debt under this Act, knowing the  same or the statem ent of 
account to which it is appended to be untrue in  any m aterial par­
ticular, he shall be deemed guilty of perjury .

61. The trustee of the  debtor’s estate shall have power to 
examine on oath or otherwise any person who has tendered or 
made a  proof of a claim against the estate, whether preferential 
or otherwise, or who has made an  affidavit or statement, and may 
summon any such person or any person capable of giving evidence 
concerning such proof or the debt sought to be proved, and in  case any 
such person so summoned shall neglect or refuse to attend, or shall 
neglect or refuse to give evidence, i t  shall be lawful for the  trustee to  
obtain a  Judge’s order to  bring the  person so neglecting or refusing 
before the Court for examination, and all costs incident to such order 
and examination shall be paid by the person so neglecting or refusing.

AS TO CONSEQUENCES OF  L IQ U ID A T IO N  R ESO L U T IO N .

62. The liquidation of the estate of a debtor shall be deemed to 
commence upon the passing of the  liquidation resolution.

63. Im m ediately upon the passing of the liquidation resolution 
all the property of the debtor, and all property which shall come to him  
before he obtains his discharge, save as is hereinafter excepted, and all 
debts due or to be due to him, and all his interest therein, shall become 
absolutely vested, for such interest as the debtor has therein, in  the 
trustee for the tim e being, for the  benefit of the creditors of the 
debtor.

64. A fter the  passing of the  liquidation resolution neither the 
debtor nor any person claiming through or under him  shall have 
power to recover any property or debt, or to make any release or dis­
charge thereof, nor shall the same be attached for any debt of the  
debtor by any person, and the trustee for the time being shall have 
like remedy to recover the same in  his own name as the debtor him ­
self m ight have had if his estate had not been placed in  liquidation.

65. The property of the debtor divisible among his creditors, and 
in  th is A ct referred to as the  property of the  debtor, shall not comprise 
th e  following particulars: —

(1.) Property held by the debtor in  tru s t for any other person.
(2.) The tools (if  any) of his trade, and the  necessary wearing 

apparel and bedding of himself his wife and children.
(3.) Goods liable to stoppage in transitu, and coming into the 

possession of the  debtor a t any tim e between the summon­
ing of the first meeting of creditors and the  passing of 
the liquidation resolution, or into the possession of the 
trustee at any tim e thereafter, shall be held by the  debtor 

 un til the passing of the liquidation resolution, and by the 
trustee thereafter as a  trustee for the  vendor of the said 
goods, b u t subject to a  lien on behalf of the creditors of 
the  debtor for so m uch of the purchase money of the said 
goods as shall have been paid. And in  any such case the 
trustee shall have power, subject to the foregoing provisions, 
to  sell and dispose of such goods as if  the same were vested 
in  the  trustee as part of the estate of the  debtor.

66. W here a t the tim e of the adoption of the liquidation resolution 
the  debtor holds a lease or agreement for a lease w ith or w ithout an
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agreem ent or covenant to  purchase, or holds lands subject to  a  
perpetual yearly ren t reserved by the  conveyance or agreem ent for 
conveyance thereof, th e  following provisions shall have effect:—

(1.) The liab ility  of the debtor in  respect thereof shall cease 
on th e  passing of the  liquidation resolution.

(2.) On or before the first day after th e  passing of the  liqui­
dation resolution on which ren t is payable in  respect 
of such lease agreem ent or conveyance, n o t being la te r 
th an  six m onths after such passing, th e  trustee, by w riting  
signed by him , shall elect w hether or no t to  take th e  
lease agreem ent or conveyance, and th e  debtor’s estate shall 
continue liable u n til such election as if  there had been no 
such resolution.

(3.) I f  the  trustee elects to  take the  lease agreem ent or con­
veyance, the debtor’s estate shall continue liable as if  
there  had been no liquidation resolution.

(4.) I f  the tru stee  does no t elect to  take the  lease agreem ent 
or conveyance w ith in  the  tim e, lim ited in  th a t behalf, 
th e  land comprised therein  shall go and rem ain to and 
w ith th e  person who would then  be en titled  thereto if th e  
particu lar lease agreem ent or conveyance had not been 
made.

67. W here before the passing of the  liquidation resolution th e  
debtor has entered in to  an  agreem ent for the  purchase of any estate or 
in terest in  lands, the  vendor thereof or any person claim ing under him , if  
the  trustee does not w ithin one calendar m onth on being required elect 
to  com plete or to abandon the agreem ent, m ay apply to  the  Court, and 
th e  C ourt m ay thereupon order th e  trustee to  deliver up the agree­
m ent and the  possession of the  property to  the  vendor or person 
claim ing under him , or m ay m ake such other order as th e  C ourt 
th inks fit.

68. W here the  debtor has any Governm ent stock funds or 
annuities, or any of the  stock of any public company in  New Zealand, 
standing in  his nam e in  his own righ t, a ll persons whose acts or 
consents are necessary in  th is behalf shall transfer such stock funds 
or annuities into th e  nam e of the  trustee, and pay all dividends then  
due or thereafter to accrue due thereon to th e  trustee.

69. W here the  debtor has any property of any kind whatsoever 
or any rig h t title  or in terest in  any property whatsoever anyw here other 
th an  in  New Zealand of which he m ay by law dispose, he shall, if  
ordered by the  C ourt so to do, forthw ith execute all necessary 
assurances for granting  and assigning the same to  the  trustees for the 
tim e being, for the benefit of the creditors of the  debtor.

70. A ny treasurer or other officer of any bank, solicitor or 
other agent of the debtor, shall pay and deliver over to  the tru stee  
a ll m oney and securities in  his custody possession and power as such 
officer or agent, w hich he is no t by law en titled  to re ta in  as against 
th e  debtor or the  trustee.

AS TO D E A L IN G  W IT H  P R O P E R T Y  O F  D EB TO R .

71. I t  shall no t be law ful for any debtor after th e  passing of th e  
liquidation resolution to  execute, w hether before or a fte r he obtains his 
discharge, any power of appointm ent, or any other power vested in  
him , so as to  defeat or destroy any contingent or o ther estate or 
in terest in  any property to  w hich he was a t or before his discharge 
beneficially entitled , in  default of appointm ent or otherw ise in  case o f 
non-execution of the power.

72. Powers vested in  th e  debtor, w hich he m ight legally
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execute for his own benefit, m ay be executed by the  trustee fo r 
th e  benefit of the creditors as th e  debtor m ight have executed the  
same.

73. W here the  goods of any person have been taken in  execution 
in  respect of a  judgm ent or judgm ents for a sum  or sums exceeding in  
th e  aggregate fifty pounds, and sold, the  Sheriff, or  in  the case of a  
sale under th e  direction of any D istrict C ourt or any R esident M agis­
tra te ’s Court the  Clerk or other officer of the  D istrict Court or R esident 
M agistrate’s Court, shall retain  the  proceeds of such sale in  his hands 
for a period of seven days, and upon notice being served on him  w ithin 
th a t period of a  general m eeting of creditors of such person being 
called, he shall retain  such money u n til a  trustee has been appointed, 
and shall then  pay such proceeds to the  tru s te e ; bu t if  no notice of 
such general m eeting shall have been served on him  w ithin such period 
of seven days, he shall pay the proceeds to the  judgm ent creditor.

74. A ny settlem ent of property made by a debtor n o t being 
a  settlem ent made before and in  consideration o f m arriage, or 
m ade in  favour of a purchaser or encum brancer in  good faith  and 
fo r valuable consideration, or a  settlem ent m ade on or for the wife 
or children of th e  settlor of property which has accrued to  th e  settlor 
after m arriage in  rig h t of his wife, shall, if the  estate of the 
settlor be placed in  liquidation w ith in  two years after the  date of such 
settlem ent, be void as against the  trustee of the  debtor appointed under 
th is A ct, and shall, if  th e  affairs of th e  settlor be placed in  liquidation 
a t any subsequent tim e w ithin ten  years after the  date of such 
settlem ent, unless th e  parties claim ing under such settlem ent can 
prove th a t th e  settlor was a t the  tim e of m aking th e  settlem ent 
able to  pay all his debts w ithout the  aid of the property com­
prised in  such settlem ent, be void against such trustee: A ny
covenant or contract m ade by a  debtor in  consideration of m arriage 
fo r th e  fu tu re  settlem ent upon or for his w ife or children of any 
m oney or property w herein he had not a t the  date of his m arriage any 
estate or in terest, w hether vested or contingent, in  possession or 
rem ainder, and not being m oney or property of or in  rig h t of his wife, 
shall, upon his estate being placed in  liquidation before such property 
or money has been actually  transferred or paid pursuan t to  such con­
trac t or covenant, be void against his trustee appointed under this Act.

“ Settlem ent”  shall, for the purposes of th is section, include any 
conveyance or transfer of property.

75. Every conveyance or transfer of property, or charge thereon 
made, every paym ent made, every obligation incurred, and every 
judicial proceeding taken  or suffered by any person unable to pay his 
debts as they become due from his own moneys, in  favour of any 
creditor, or any person in  tru st for any creditor, w ith a view of giving 
such creditor a  preference over the  other creditors, shall, if the  estate 
of the person m aking tak ing  paying or suffering the same be placed 
in  liquidation w ithin three m onths after the date of m aking tak ing  
paying or suffering th e  same, be deemed fraudulent and void as 
against th e  trustee of the  debtor appointed under th is A c t; b u t th is 
section shall no t affect th e  righ ts of a  purchaser payee or encum ­
brancer in  good faith  and for valuable consideration.

76. I f  the  debtor, a t the  tim e of the  passing of th e  liquidation
resolution, has in  his possession order or disposition, by the  consent and 
perm ission of the  tru e  owner thereof, any goods or chattels whereof he 
was reputed owner, or whereof he had taken  upon him  th e  sale a ltera­
tion or disposition as owner, the  C ourt m ay order the same to  be sold 
disposed of or applied for the benefit of the  creditors under the 
liquidation:  Provided th a t nothing herein shall affect any transfer or
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assignment of any ship or any share thereof made as a security for any  
debt by way of mortgage, duly registered according to the enactm ents 
relative to the registration of ships for the tim e being in  force.

Provided also th a t nothing herein contained shall be construed to 
prejudice or affect any bonâ fide  security held over or in  respect of any 
such goods or chattels, unless the tim e fixed by such security for 
tak ing  possession thereof, or for exercising any power of seizure or sale 
thereof, has m atured or elapsed.

77. N othing in th is Act contained shall render invalid—
(1.) Any payment made in  good faith  and for value received to  

any debtor before the date of the  passing of the  liquidation 
resolution by a  person not having a t the tim e notice of the 
intention of the debtor to bring his estate under liquidation.

(2.) Any paym ent or delivery of money or goods belonging to  
a  debtor, made to such debtor by a depositary of such 
money or goods before the  date of the passing of the 
liquidation resolution, who had not at the tim e of such 
paym ent or delivery notice of the intention of the debtor 
 to bring his estate under liquidation.

(3.) Any contract or dealing with any debtor made in  good 
faith and for valuable consideration before the  date of 
passing of the liquidation resolution or notice of first m eet­
ing called by a creditor, by a person not having a t the tim e 
of m aking such contract or dealing notice of the  intention 
of the debtor to bring his estate under liquidation.

78. I f  the estate of one partner of a firm be placed in liquidation, 
any creditor to whom the debtor is indebted jointly with the other 
partners of the firm or any of them  may prove his debt for the purpose 
of voting a t any meeting of creditors, and shall be entitled to vote 
thereat, bu t shall not receive any dividend out of the separate pro­
perty  of the debtor un til all the separate creditors have received the 
fu ll am ount of their respective debts.

AS TO D IST R IB U T IO N  OF ESTATE.

79. The trustee of an estate in  liquidation shall, subject to the  
provisions of this Act, pay and apply the  proceeds arising from the 
collection, getting in, and sale or mortgage of the estate in  m anner 
following, th a t is to say,—

(1.) In  paym ent of all taxes costs charges allowances and 
expenses properly incurred by or payable by him  in  the 
execution of his office of trustee.

(2.) In  paym ent of the rem uneration or commission allowed 
to him  by the creditors under this Act.

(3.) I n  paym ent of all preferential debts and sums of money 
directed or authorized by this A ct to be paid to creditors 
or others in  priority to the general creditors, and if the 
estate be insufficient to meet such preferential debts and 
sums of money they shall abate in equal proportions 
between themselves.

(4.) In  paym ent to and amongst all other creditors who have 
proved their debts rateably in  proportion to the amounts of 
their respective proofs.

Provided th a t the  trustee shall not declare any dividend un til after 
the  expiration of the prescribed time, or such time as the Court or a  
Judge m ay order.

80. W here jo in t and separate properties are being administered, 
dividends of the jo in t and separate properties shall, subject to any 
order to the  contrary th a t may be made by the Court on the  applica-
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tion  of any person interested, be declared together, and the expenses 
o f and incident to  such dividends shall be  fairly apportioned by the 
trustee  between the jo in t and separate properties, regard being had  to 
th e  work done for and the benefit received by each property.

81. The following preferential claims shall be allowed before any 
dividend is declared:—

(1.) W hen a t the  tim e of the passing of th e  liquidation 
resolution the  debtor was indebted to any servant or clerk 
for wages or salary, the trustee, on proof thereof, shall pay 
so much as is due, not exceeding six m onths’ wages or 
salary, and not exceeding one hundred pounds, to such ser­
van t or clerk out of the debtor’s estate, and such servant 
or clerk may prove for any sum exceeding th a t amount.

(2.) W hen a t the  time of the passing of the liquidation resolu­
tion the  debtor was indebted to any artisan labourer or work­
man, w hether skilled or unskilled, of the debtor, in respect of 
his wages or labour, the  trustee, on proof thereof, shall pay 
so m uch as is due, not exceeding one m onth’s wages a t 
current rates, to such artisan labourer or workman out of 
the  debtor’s estate, and such artisan labourer or workman 
may prove for any sum exceeding th a t amount.

(3.) W hen a t the time of the passing of the liquidation resolu­
tion any person is apprenticed to the debtor, the passing of 
the  resolution shall be a complete discharge of the deed or 
articles of apprentice, and if any money has been paid by 
or on behalf of such apprentice to the debtor as an appren­
tice fee, the Court, on proof thereof, may, if  it  thinks fit, 
order such sum as the Court thinks reasonable to be paid 
ou t of the debtor’s estate to or for the use of the apprentice, 
regard being had to the am ount paid by him  or on his 
behalf, and to the tim e during which he resided or served 
w ith the debtor under the deed or articles before the 
passing of the resolution.

82. The creditors shall from tim e to time, by resolution, make 
such  allowance to the  debtor out of his estate un til he has obtained 
h is order of discharge as they may consider necessary for the support 
of th e  debtor and his family.

83. The trustee shall from tim e to tim e declare a dividend
am ongst the creditors who have proved to his satisfaction debts 
provable in  liquidation, and shall distribute the same accordingly, 
and, in  the  event of his not declaring a dividend for the space 
of six months, he shall summon a  m eeting of the creditors, and 
explain to them  his reasons for not declaring the sam e: Provided
always th a t any creditor whose claim has been disallowed by the 
trustee may appeal to the Court against such decision. Notice of 
th e  tim e and place where the dividend will be paid shall be inserted in 
th e  Gazette as prescribed.

84. I n  the calculation and distribution of a dividend, it shall be 
obligatory on the trustee to make provision for debts provable in 
liquidation appearing from the debtor’s statem ents or otherwise to be 
due to  persons resident in  places so distant from the place where the 
trustee is acting th a t in  the ordinary course of communication they 
have not had sufficient tim e to tender their proofs, or to establish them  
if  disputed, and also for debts provable in liquidation being the subject 
o f claims no t yet determined.

85. A ny creditor who has not proved his debt before the  declara­
tion  of any dividend or dividends shall be entitled to be paid, out of any 
m oneys for the  tim e being in  the hand of the trustee, any dividend or
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dividends he m ay have failed to  receive, before such moneys are made 
applicable to the paym ent of any future dividend or dividends, bu t he 
shall not be entitled to  disturb the distribution of any dividend 
declared before his debt was proved by reason tha t he has not partici­
pated therein.

86. W hen the trustee has converted into money all the property 
of the debtor, or so m uch thereof as can, in  the jo in t opinion of 
himself and of the  creditors, be realized w ithout needlessly protracting 
the  liquidation, he shall declare a final dividend, and give notice of 
the tim e a t which i t  will be distributed.

87. The debtor shall be entitled to any surplus remaining after 
payment of his creditors, and of the costs charges and expenses of the 
liquidation.

88. No action or suit for a  dividend shall lie against the  trustee, 
bu t if  the trustee refuses to pay any dividend the Court may, upon 
the  application of any creditor whose dividend remains unpaid, order 
the  trustee to pay the same, and also to pay out of his own moneys 
interest thereon for the  tim e th a t i t  is withheld and the costs of the 
application.

89. A  trustee may apply to the Court upon a  statem ent in
writing, verified by affidavit, for the opinion advice or direction of 
the  Court on any question respecting the management of the estate, 
and notice of such application shall be served upon, and the hearing 
thereof be attended by, all persons interested or such of them  as the 
Court shall th ink  expedient, and the trustee, acting upon the opinion 
advice or direction of the Court, shall be deemed to have discharged 
his duty in  the subject-m atter of the application:  Provided th a t such
trustee shall not have been guilty  of any fraud or wilful concealment 
or misrepresentation in  obtaining such opinion advice or direction; 
and the costs of such application shall be in  the discretion of the 
Court.

AS TO CLOSE OF T H E  L IQ U ID A T IO N .

90. W hen the whole of the property has been realized for the
benefit of the creditors, or so m uch thereof as can in the opinion of 
the  trustee be realized w ithout needlessly protracting the liquidation, 
the trustee shall call a m eeting of the creditors and m ake a report to 
them , and the creditors, if satisfied th a t the whole of the property of 
the debtor has been realized for the benefit of his creditors, or so m uch 
as can be realized w ithout needlessly protracting the liquidation, shall 
by a special resolution declare th a t the liquidation has closed, and the 
liquidation shall be deemed to have been closed a t and after the  date 
of such special reso lu tion: Provided th a t if  the creditors, or a
sufficient num ber of creditors, do not attend a t such meeting, or at 
any adjournm ent thereof, it shall be lawful for the trustee or the 
debtor to apply to the Court, and such Court may, upon such evidence 
as to it  shall seem sufficient, make order th a t the liquidation shall be 
closed. Any order so made shall be as effectual for all purposes as if  
a special resolution had been passed by the creditors as hereinbefore 
provided.

91. I f  the debtor or any creditor or creditors shall a t any tim e be 
dissatisfied w ith the management of the estate, he or they may require 
the trustee to call a special m eeting of creditors, who shall examine 
into the cause of complaint.

A t such meeting, or any adjournment thereof, the trustee shall, 
if  required by the debtor or any creditor, produce to the meeting a 
statem ent showing w hat property of the debtor has been realized.

I f  the creditors, after examining such statem ent and hearing any
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evidence which the debtor or trustee may adduce, shall be of opinion 
th a t the liquidation should be closed, they shall by special resolution 
declare the liquidation closed, and the liquidation shall be deemed to 
have been closed from the date of such special resolution.

92. The resolution declaring the liquidation to be closed shall 
be filed in  the Court, and a copy thereof shall be  inserted in the 
Gazette, and the  production of a  copy of such Gazette shall be con­
clusive evidence of such resolution having been made, and of the date 
and contents thereof.

AS TO O R D E R  O F  D ISC H A R G E.

93. W hen the liquidation has by special resolution been declared 
to be closed, the debtor may apply to the creditors for an order of dis­
charge, and the creditors, if satisfied tha t the debtor has given up to the 
trustee all the property which he is required by this A ct to give up, and 
th a t no prosecution has been commenced or is about to be commenced 
against him in  pursuance of the provisions relating to the punish­
m ent of fraudulent debtors contained in  “ The Fraudulent Debtors 
Act, 1875,” in  respect of any offence alleged to  have been committed 
by him against the said Act, shall by special resolution grant to the 
debtor such order of discharge.

I f  the creditors shall refuse such order of discharge, then, subject 
to the right of appeal against such decision as hereinafter provided, i t  
shall be lawful for the debtor a t any tim e or from tim e to time, and 
subject to any prescribed rules, to  renew such application to the 
creditors for an order of discharge.

94. I f  the creditors shall refuse such order of discharge, and 
the  debtor shall be dissatisfied with such refusal, he may within 
fourteen days after the passing of the  special resolution refusing such 
order of discharge appeal to  the Court, and the Court shall be a t 
liberty either to confirm the special resolution of the creditors or 
reverse the  same and decide th a t the  order of discharge be granted.

95. A copy of the order of discharge shall be filed in  the Court, 
and notice of its being granted inserted in  the Gazette.

96. A n order of discharge shall not release the debtor from 
any debt or liability incurred by means of any fraud or breach of trust, 
nor from any debt or liability whereof he has obtained forbearance by 
any fraud, bu t it  shall release him  from all other debts provable under 
the  liquidation w ith the exception of—

(1.) Debts due to the Crown;
(2.) Debts w ith which the debtor stands charged a t the suit 

of the Crown or of any person for any offence against a 
statute relating to any branch of the public revenue, or a t 
the suit of the Sheriff or other public officer on a bail bond 
entered into for the  appearance of any person prosecuted 
for any such offence:

A nd he sh a ll n o t b e  discharged from such excepted debts unless the 
Colonial Treasurer certify in  writing his consent to his being dis­
charged therefrom.

A n order of discharge shall be sufficient evidence of the  liquida­
tion, and of the validity of the proceedings thereon ; and in  any 
proceedings tha t may be instituted against a debtor who has ob­
tained an order of discharge in  respect of any debt from which he is 
released by such order, the debtor may plead tha t the cause of action 
occurred before his discharge, and may give this A ct and the special 
m atter in  evidence.

97. The order of discharge shall no t release any person who a t 
the date of the  order was a partner w ith the  debtor, or was jo intly  
bound or had made any jo in t contract w ith him.

Resolution to be 
gazetted.

Debtor may apply 
for order of 
discharge.

Appeal upon order 
refused.

Order gazetted.

Effect of order of 
discharge.

Not to release 
partner of debtor.



SCHEDULE.
“ The Bankruptcy Act, 1867.”
“ The Bankruptcy A ct Amendment Act, 1868.”
“ The Bankruptcy Acts Amendment Act, 1870.” 
“ The Bankruptcy A ct 1867 Amendment Act, 1874.”
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