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BE IT ENACTED by the General Assembly of New Zealand in Parliament
assembled, and by the authority of the same, as follows:

1 Short Title
This Act may be cited as the Trustee Amendment Act 1960, and shall be read
together with and deemed part of the Trustee Act 1956 (hereinafter referred to
as the principal Act).

2 Authorised investments
(1) Section 4 of the principal Act is hereby amended, as from the thirty-first

day of January nineteen hundred and sixty, by inserting in paragraph (e) of
subsection (1), after the words “the Gisborne Harbour Board”, the words “the
Marlborough Harbour Board”.

(2) The First Schedule to the principal Act is hereby amended by adding the
following items:
“1958, No. 11 (Local) — The Nelson Harbour Board Empowering Act 1958:
Section 7.
“1959, No. 11 (Local) — The Nelson Harbour Board Empowering Act 1959:
Section 7.”

(3) Section 9 of the Marlborough Harbour Amendment Act 1960 is hereby conse‐
quentially repealed.

3 Trustee may sue himself in a different capacity
The principal Act is hereby amended by inserting, after section 33, the follow‐
ing section:

“33a Notwithstanding any rule of law or practice to the contrary, a trustee of any
property in that capacity may sue, and be sued by, himself in any other capacity
whatsoever, including his personal capacity:
“Provided that in every such case the trustee shall obtain the directions of
the Court in which the proceedings are taken as to the manner in which the
opposing interests are to be represented.”

4 Protection against creditors and others by means of advertisements
(1) Section 35 of the principal Act is hereby amended by repealing subsection (1),

and substituting the following subsection:
“(1) Where a trustee has given notice by advertisement published at least once in

a newspaper circulating in each locality in which in the opinion of the trustee
claims are likely to arise requiring persons having claims to which this section
applies to send to the trustee, within the time fixed in the notice, particulars
of their claims and warning them of the consequences of their failure to do
so, then, at the expiration of that time or at any time thereafter the trustee
may administer or distribute the property or any part thereof to which the
notice relates to or among the persons entitled thereto having regard only to the
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claims, whether formal or not, of which the trustee then has notice; and he shall
not, as respects the property so administered or distributed, be liable to any
person of whose claim he has not had notice at the time of the administration or
distribution:
“Provided that nothing in this section shall prejudice any remedy which the
person may have under subsection (1) of section 30b of the Administration
Act 1952 (which section was inserted by section 2 of the Administration
Amendment Act 1960) or any other right or remedy available to him against
any person other than the trustee, including any right which he may have to
follow the property and any money or property into which it is converted.”

(2) Section 35 of the principal Act is hereby further amended by repealing subsec‐
tion (7), and substituting the following subsections:

“(7) Except as provided in subsection (8) of this section, this section shall apply to
the following claims, whether present or future, certain or contingent, against a
trustee:
“(a) Claims against or in respect of the estate of the deceased person or the

trust property, including (without limiting the generality of the foregoing
provisions of this paragraph) claims that survive or lie against or in
respect of the estate or property under Part I of the Law Reform Act
1936:

“(b) Claims against the trustee personally by reason of his being under any
liability in respect of which he is entitled to reimburse himself out of the
estate or property that he is administering.

“(8) This section shall not apply to—
“(a) Any claim under the Family Protection Act 1955 or the Law Reform

(Testamentary Promises) Act 1949, or arising out of any contract to
make a will containing certain provisions or not to revoke an existing
will or a specified provision therein or not to make a will; or

“(b) Any claim by a person to be a beneficiary under the will or to be entitled
on the intestacy of the deceased person, or to be beneficially interested
under the trust.”

5 Protection of trustee in handing over chattels to infant
(1) The principal Act is hereby amended by inserting, after section 39a (as inserted

by section 7 of the Trustee Amendment Act 1957), the following section:

“39b
“(1) A trustee may in his discretion deliver to an infant, or to the guardian or any of

the guardians of an infant, any chattels absolutely vested in the infant, and the
receipt of the infant or guardian shall be a complete discharge to the trustee for
any chattels so delivered.
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“(2) The powers conferred by this section are in addition to the powers conferred by
section 41 of this Act and, for the purposes of paragraph (a) of the proviso to
that section, the value of the chattels delivered pursuant to this section shall not
be taken into account in any way.”

(2) The said section 39a of the principal Act is hereby amended by inserting in
subsection (1), after the words “bequeathed to any person”, the words “includ‐
ing an infant”.

6 Power to apply capital for maintenance
Section 41 of the principal Act is hereby amended by repealing paragraph (b)
of the proviso, and substituting the following paragraph:

“(b) Where that person or any other person is or becomes absolutely and indefea‐
sibly entitled to the share of the trust property in which that person had a
presumptive or vested interest when the money or asset was so paid or applied,
that money or asset shall be brought into account as part of that share in the
trust property; and”.

7 Conditional advances for maintenance, etc.
The principal Act is hereby amended by inserting, after section 41, the follow‐
ing section:

“41a
“(1) Where a power to pay or apply any property for the maintenance, education,

advancement, or benefit of any person, or for any one or more of those
purposes, is vested in a trustee, the trustee when exercising the power shall
have, and be deemed always to have had, authority to impose on the person
any condition, whether as to repayment, payment of interest, giving security,
or otherwise. At any time after imposing any such condition, the trustee may,
either wholly or in part, waive the condition or release any obligation under‐
taken or any security given by reason of the condition.

“(2) In determining the amount or value of the property which a trustee who has
imposed such a condition may pay or apply in exercise of the power, any
money repaid to the trustee or recovered by him shall be deemed not to have
been so paid or applied by the trustee.

“(3) Nothing in this section shall impose upon a trustee any obligation to impose
any such condition; and a trustee, when imposing any condition as to giving
security as aforesaid, shall not be affected by any restrictions upon the invest‐
ment of trust funds, whether imposed by this Act or by any rule of law or by
the trust instrument (if any).

“(4) A trustee shall not be liable for any loss which may be incurred in respect of
any money that is paid or applied as aforesaid, whether the loss arises through
failure to take security, or through the security being insufficient, or through
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failure to take action for its protection, or through the release or abandonment
of the security without payment, or from any other cause.”

8 Power of Court to authorise dealings with trust property
(1) Section 2 of the principal Act is hereby amended-

(a) By inserting in subsection (4), after the words “given by”, the words
“any other Act and by”:

(b) By omitting from subsection (4) and also from sub section (5) the words
“so conferred”, and substituting in each case the words “conferred on the
trustee by this Act”.

(2) Section 64 of the principal Act is hereby amended by repealing subsection (1),
and substituting the following subsection:

“(1) Subject to any contrary intention expressed in the instrument (if any) creating
the trust, where in the opinion of the Court any sale, lease, mortgage, surren‐
der, release, or other disposition, or any purchase, investment, acquisition,
retention, expenditure, or other transaction is expedient in the management or
administration of any property vested in a trustee, or would be in the best inter‐
ests of the persons beneficially interested under the trust, but it is inexpedient
or difficult or impracticable to effect the same without the assistance of the
Court, or the same cannot be effected by reason of the absence of any power
for that purpose vested in the trustee by the trust instrument (if any) or by
law, the Court may by order confer upon the trustee, either generally or in any
particular instance, the necessary power for the purpose, on such terms, and
subject to such provisions and conditions (if any) as the Court may think fit,
and may direct in what manner any money authorised to be expended, and the
costs of any transaction, are to be paid or borne, and as to the incidence thereof
between capital and income:
“Provided that, notwithstanding anything to the contrary in the instrument (if
any) creating the trust, the Court, in proceedings in which all trustees and
persons who are or may be interested are parties or are represented or consent
to the order, may make such an order and may give such directions as it thinks
fit to the trustee in respect of the exercise of any power conferred by the order.”

(3) Section 65 of the principal Act is hereby consequentially repealed.

9 Power of Court to authorise variations of trust
(1) The principal Act is hereby amended by inserting, after section 64, the follow‐

ing section:

“64a
“(1) Without limiting any other powers of the Court, it is hereby declared that

where any property is held on trusts arising under any will, settlement, or other
disposition, or on the intestacy or partial intestacy of any person, or under any
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order of the Court, the Court may if it thinks fit by order approve on behalf
of—
“(a) Any person having, directly or indirectly, an interest, whether vested or

contingent, under the trusts who by reason of infancy or other incapacity
is incapable of assenting; or

“(b) Any person (whether ascertained or not) who may become entitled,
directly or indirectly, to an interest under the trusts as being at a future
date or on the happening of a future event a person of any specified
description or a member of any specified class of persons, so however
that this paragraph shall not include any person who would be of that
description, or a member of that class, as the case may be, if the said
date had fallen or the said event had happened at the date of the applica‐
tion to the Court; or

“(c) Any unborn or unknown person; or
“(d) Any person in respect of any discretionary interest of his under protect‐

ive trusts where the interest of the principal beneficiary has not failed or
determined—

any arrangement (by whomsoever proposed, and whether or not there is any
other person beneficially interested who is capable of assenting thereto) vary‐
ing or revoking all or any of the trusts, or enlarging the powers of the trustees
of managing or administering any of the property subject to the trusts:
“Provided that, except by virtue of paragraph (d) of this subsection, the Court
shall not approve an arrangement on behalf of any person if the arrangement
is to his detriment; and in determining whether any such arrangement is to
the detriment of any person the Court may have regard to all benefits which
may accrue to him directly or indirectly in consequence of the arrangement,
including the welfare and honour of the family to which he belongs:
“Provided also that this subsection shall not apply to any trust affecting prop‐
erty settled by any Act other than the Administration Act 1952.

“(2) Any rearrangement approved by the Court under subsection (1) of this section
shall be binding on all persons on whose behalf it is so approved, and thereafter
the trusts as so rearranged shall take effect accordingly.

“(3) In this section—
“‘Discretionary interest’ means an interest arising under the trust specified in
paragraph (b) of subsection (1) of section 42 of this Act or any like trust:
“‘Principal beneficiary’ has the same meaning as in the said subsection (1):
“‘Protective trusts’ means the trusts specified in paragraphs (a) and (b) of the
said subsection (1) or any like trusts.”

(2) Subsection (2) of section 64 of the principal Act is hereby consequentially
repealed.
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10 Commission
The principal Act is hereby amended by repealing section 72, and substituting
the following section:

“72
“(1) The Court may, out of the property subject to any trust, allow to any person

who is or has been a trustee thereof or to that person’s personal representative
such commission or percentage for that person’s services as is just and reason‐
able:
“Provided that the aggregate commission or percentage so allowed in respect
of all persons who are or have been trustees shall not exceed five per cent.

“(2) No such allowance shall be so made except on the termination of the trust,
unless the Court otherwise orders.

“(3) Where the Court allows a commission or percentage under this section in any
case in which two or more persons are or have been the trustees, whether
acting at the same time or at different times, the Court may, in its discretion,
apportion the total amount allowed among the trustees in such manner as it
thinks fit, and, in particular, may divide the amount in unequal shares or may
make the allowance to one or more of the trustees to the exclusion of the other
or others.

“(4) Rules may from time to time be made in the manner prescribed by the Judi‐
cature Act 1908 for carrying the provisions of this section into effect. The
Executors Commission Rules 1935 and the Executors Commission Rules 1935,
Amendment No. 1, so far as they were in force on the thirty-first day of
December, nineteen hundred and fifty-six, shall continue and have effect as if
they had been made under this subsection and as if this section had been in
force when they were made, and may be amended or revoked accordingly.”

11 Barring of claims
(1) Section 75 of the principal Act is hereby amended by repealing subsection (1),

and substituting the following subsection:
(1) Where a trustee desires to reject a claim that has been made, or that he has

reason to believe may be made,—
“(a) To or against the estate or property that he is administering; or
“(b) Against the trustee personally by reason of his being under any liability

in respect of which he is entitled to reimburse himself out of the estate or
property that he is administering—

the trustee may serve upon the claimant or the person who may become a
claimant as aforesaid a notice calling upon him, within a period of three
months from the date of service of the notice, to take legal proceedings to
enforce the claim and also to prosecute the proceedings with all due diligence.”
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(2) Section 75 of the principal Act is hereby further amended by inserting, after
subsection (3), the following subsection:

“(3a) Where a trustee has served any such notices in respect of claims on two or
more persons and the period specified in each of the said notices has expired,
he may, if he thinks fit, apply for an order in respect of the claims of those
persons in a single application, and the Court may on that application make an
order accordingly.”

(3) Section 75 of the principal Act is hereby further amended by repealing subsec‐
tion (5).

12 Distribution of shares of missing beneficiaries
The principal Act is hereby amended by repealing section 76, and substituting
the following section:

“76
“(1) Where any property is held by a trustee and the property or any part thereof

cannot be distributed because the trustee does not know Whether any person
who is or may be entitled thereto is or at any material date was in existence,
or whether all or any of the persons who are members of any class who are or
may be entitled thereto are or at any material date were in existence, or because
the trustee does not know whether any such person is alive or dead or where
he is, the trustee may publish such advertisements (whether in New Zealand
or elsewhere) as are appropriate in the circumstances calling upon every such
person and every person claiming through any such person to send in his claim
within a time to be specified in the advertisements, not being less than two
months in any case from the date on which the advertisement is published.
Where the trustee is in doubt as to what advertisements should be published
under this subsection, he may apply to the Court for directions in that regard.

“(2) Where the trustee has received (whether as a result of the advertisements or
not) any claim to be a person to whom any such advertisement relates, or any
notice that any person may claim to be such a person, but the trustee is not
satisfied that the claim is or would be valid, the trustee may serve upon the
claimant or the person of whom the trustee has notice as aforesaid, a notice
calling upon him, within a period of three months from the date of service
of the notice, to take legal proceedings to enforce the claim, if he wishes to
pursue it, and to prosecute the proceedings with all due diligence; and advising
him that, if he fails to do so, his claim may be disregarded and application
may be made to the Court without further notice for an order authorising the
distribution of the property. Nothing in this subsection shall make it necessary
for the trustee to serve such a notice on any such person; and the Court may
make an order under this section, whether or not such a notice has been served
on any such person, if it is satisfied that the information supplied to the trustee
by that person or otherwise in the possession of the trustee indicates either that
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the person is not one of the persons specified in the advertisements or that he is
not likely to be one of those persons.

“(3) Upon proof by affidavit of the circumstances, and of the inquiries that have
been made, and of the results of the inquiries and advertisements, and of the
claims of which the trustee has received notice, and of the notices that the
trustee has given to claimants under subsection (2) of this section, and of the
action (if any) which the claimants have taken to enforce their claims, the
Court may order that the trustee may distribute the property or part thereof,
subject to such conditions as the Court may impose,—
“(a) As if every person and every member of any class of persons specified

in the order (being all or any of the persons specified in the advertise‐
ments) is not in existence or never existed or has died before a date or
event specified in the order; and

“(b) Where as a consequence of the order it is not possible or practicable
to determine whether or not any condition or requirement affecting a
beneficial interest in the property or any part thereof has been complied
with or fulfilled, as if that condition or requirement had or had not been
complied with or fulfilled (as the Court may determine).

“(4) In making any order under subsection (3) of this section, the Court may—
“(a) Disregard (without express reference thereto in the order) the claims of

any persons who do not appear to the Court to be, or to be likely to be,
any of the persons specified in the advertisements:

“(b) Disregard (without express reference thereto in the order) the claim of
any person to whom the trustee has given notice under subsection (2) of
this section and who has failed to take legal proceedings to enforce the
claim or to prosecute any such proceedings with all due diligence:

“(c) Exclude from the operation of the order any person to whom the trustee
has not given notice under subsection (2) of this section and who in
the opinion of the Court may be one of the persons specified in the
advertisements, or any person whom the Court considers should for any
reason be excluded from the operation of the order:

“(d) Provide that the order shall not be acted on for such period or except
on such conditions as may be specified in the order or that the effect
of the order shall during a period so specified be advertised in such
manner and form as may be specified in the order, or that the order
be served upon such person or persons as are specified therein; and
in the event of the Court exercising the jurisdiction conferred by this
paragraph it may in the order direct that the same shall be of no effect
in respect of any person specified therein in the event of that person
instituting proceedings in New Zealand to enforce his claim and serving
the proceedings upon the trustee within such period as is specified in the
order.
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“(5) Any such order may be made notwithstanding that there has not been strict
compliance with any directions as to advertisements previously given by the
Court, or that an error has been made in any advertisement (whether or not any
directions have previously been given by the Court) if the Court considers that
the error would not be likely to have prejudiced or misled the persons to whom
the advertisement relates.

“(6) Where the Court makes an order under this section that the trustee may distrib‐
ute any property or part thereof as if every person and every member of any
class of persons specified in the order (not being a person expressly excluded
from the operation of the order) is not in existence or never existed or has
died before a date or event specified in the order, and the trustee distributes
in accordance with the order, the trustee shall be exonerated from any further
liability to any such person or to any member of any such class:
“Provided that nothing in this subsection shall prejudice any remedy which any
person may have against any person other than the trustee, including any right
which he may have to follow the property and any money or property into
which it is converted.

“(7) The Court may make one or more orders under this section in respect of the
same property.

“(8) Any order made under this section may direct how the costs of the order and of
advertising under or for the purposes of the order shall be borne.

“(9) It shall not be necessary to serve notice of an application for an order under this
section upon any person, unless the Court otherwise orders.

“(10) Nothing in this section shall prejudice the right of the trustee (if he so desires)
to distribute under any other law or statutory provision or prejudice the protec‐
tion thereby afforded when he makes distribution pursuant to any such law or
provision.”

13 Service of notices, etc., under sections 75 and 76
The principal Act is hereby amended by inserting, after section 76, the follow‐
ing section:

“76a
“(1) Any notice, application, or order that is to be served in accordance with section

75 or section 76 of this Act, or in accordance with any order made pursuant to
section 76 of this Act, may be served—
“(a) Either by delivering it to the person for whom it is intended or by

sending it by post in a registered letter addressed to that person at his
usual or last known place of abode or business; or

“(b) In such other manner as may be directed by an order of the Court.
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“(2) Where a notice is sent by post as aforesaid it shall be deemed to be served at
the time at which the letter would have been delivered in the ordinary course of
post.”

14 Annuities
Section 84 of the principal Act is hereby amended by adding the following
subsection:

“(6) Nothing in this section shall apply to any annuity which is payable out of the
estate of the deceased.”
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