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An Act to amend the Port Companies Act 1988
[31 August 1990

BE IT ENACTED by the Parliament of New Zealand as follows:

1. Short Title—This Act may be cited as the Port
Companies Amendment Act 1990, and shall be read together
with and deemed part of the Port Companies Act 1988
(hereinafter referred to as the principal Act).

2. Interpretation—(1) Section 2 of the principal Act is
hereby amended by inserting, after the definition of the term
“liabilities”, the following dehnition:

“‘Local authority trading enterprise’ means a local
authority trading enterprise within the meaning of
section 5948 of the Local Government Act 1974:”.

(2) Section 2 of the principal Act is hereby further amended
by inserting, after the definition of the term “property”, the
following definition:

“ ‘Regional council’ means a regional council within the
meaning of the Local Government Act 1974:”.

(8) Section 2 ofg the pﬁncg)lil Act is hereby further amended
by adding the following definition:

“ ‘Territorial authority’ means a territorial authority
within the meaning of the Local Government Act
1974.”
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(4) Section 2 of the principal Act is hereby further amended
by adding, as subsection (2), the following subsection:

“(2) Every reference in this Act to the expression ‘Harbour
Board’ shall be construed as including a reference to a regional
council or a territorial authority to which any property, rights,
Liabilities, functions, duties, or powers of a Harbour Board have
been transferred pursuant to any Order in Council made under
section 36 of the Local Government Act 1974.”

3. Special provisions where more than one regional
council or territorial authority succeeds Harbour
Board—The principal Act is hereby amended by inserting,
after section 2, the If)ollowing section:

“2a. (1) Where any functions and powers of a Harbour Board
have been transferred to more than one regional council or
territorial authority pursuant to an Order in Council made
under section 36 of the Local Government Act 1974, the
regional councils and territorial authorities shall determine by
agreement between them which of them is to have the
functions and powers of the Harbour Board under this Act.

“ f)Where any duties of a Harbour Board have been
transterred to more than one regional council or territorial
authority pursuant to an Order in Council made under section
36 of the Local Government Act 1974, then, except as provided
in subsection (3) of this section, every duty of a Harbour Board
under this Act shall be the duty of each of the regional councils
and territorial authorities; but the regional councils and
territorial authorities may determine by agreement between
them which of them is to perform the duty.

“(3) Where any property, rights, or liabilities of a Harbour
Board are vested in a regional council or territorial authority (or
any combination of them) pursuant to any Order in Council
made under section 36 of the Local Government Act 1974,
every duty of the Harbour Board under this Act in respect of
that property, right, or liability shall be the duty of the regional
council or territorial authority (or combination of them)
concerned.

“s;i) Where regional councils and territorial authorities are
unable to reach any agreement pursuant to subsection (1) or
subsection (2) of this section, any of them may refer the matter
to the Local Government Commission for determination.”

4. Shareholding of port companies—The principal Act is
hereby amended by repealing section 7, and substituting the
following section:
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“7. (1) Harbour Boards, regional councils, and territorial
authorities are hereby authorised to subscribe for, otherwise
acquire, hold, or dispose of, equity securities in port companies.

“(2) Nothing in subsection (1) of this section limits or prevents
any other person from subscribing for, otherwise acquiring,
holding, or disposing of, equity securities in port companies.”

5. Removal of restrictions on holding of equity
securities—The principal Act is hereby amended by inserting,
after section 7 (as substituted by section 4 of this Act), the
following section:

“7a. (1) Every port company that has in its memorandum of
association or articles of association any provision providing for
the class of shares referred to in subsection (1) otP section 7 of
this Act (as repealed by section 4 of the Port Companies
Amendment Act 1990), or any provisions permitted by
subsection (2) of that section (as so repealed), shall ensure that
those provisions and all related provisions are removed from
the memorandum of association or articles of association and
submit alterations to that effect to the Minister before the 1st
day of December 1990 for approval before their adoption.

“(2}) Where a port company does not comply with subsection
(1) of this section, the Minister may, in accordance with this
section, make such alterations to the memorandum of
association and articles of association of the port company as
the Minister considers appropriate in order to achieve the

ose of subsection (1) o¥ this section.

“(8) The Minister shall give notice of all alterations to the
port company and to every holder of equity securities in the
company at the address of that person as shown in the share
register of the company or otherwise known to the Minister.

“(4) The Minister shall specify a date, which shall be not
earhier than 14 days after the sending of the last of the notices
referred to in subsection (8) of this section, on which those
alterations shall take effect.

“(5) Every alteration shall have effect as if it was an alteration
to the memorandum of association or articles of association
made in accordance with the Companies Act 1955 and, for the
purposes of that Act, the notice of the alteration given to the
port compang tgr the Minister under subsection (3) of this
section shall be deemed to be a special resolution of the port
company concerned made on the date on which the last of the
notices was sent under that subsection.

“(6) The Minister may decline to act under subsection (2) of
this section if the Minister is satisfied that the memorandum of
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association or articles of association of the port comElany are
likely to be altered within a reasonable time so as to achieve the
purpose of subsection (1) of this section.”

6. Power of Minister to direct certain provisions not to
apply—The principal Act is hereby amended by repealing
section 14, and substituting the following section:

“14. (1) In any case where the Minister is satisfied that, on
and from a specified dafe, at least 50 percent of the equity
securities of the port company, that confer rights to vote at a
general meeting of the company will be held or beneficially
owned by persons other thdn Harbour Boards, regional
councils, territorial authorities, or local authority trading
enterprises, or a combination of them, the Minister may, by
notice in the Gazette, direct that—

“(a) Unless the port €ompany otherwise elects, all of sections
4(2), 5, 6, 8 to 12, 16, 18, and 19 of this Act are not
to apply in respect of that port company from that
date; and -

“(b) Unless the company concerned otherwise elects, section
20 of this ‘Act shall not apply to—

“{i) A company that is a related company to the
port company; or
“(ii) A comYany that consists substantially of the
same shareholders as the port company, or is under
the control of the same persons,—
and any such direction may contain such transitional provisions
as the Minister thinks fit.

“(2)In any case where not more than 49 percent of the
equity securities of a port company that confer rights to vote at
a general meeting of the port company are held or beneficially
owned by persons other than Harbour Boards, regional
councils, territorial authorities, or local authority trading
enterprises, or a combination of them, the Minister may, by
notice in the Gazette,—

“(a) Direct that the port company need not prepare a
statement of corporate intent under sections 8 and 9
of this Act; and

“(b) Inform the company that it may regard its current
statement of corporate intent as ceasing to be of
continuing effect.

“(3) Any direction under this section may be revoked at an
time by the Minister, by notice in the Gazette, if the Minister is
satisfied that the circumstances that led to the giving of the
direction no longer exist.”
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7. Non-commercial activities—Section 18 of the principal
Act is hereby amended by adding the following subsection:

“(8) This section applies to a Harbour Board that is a regional
council or a territorial authority only in relation to statuto
functions, duties, or powers transferred from a Harbour Board
specified in the First Schedule to this Act to that regional
council or territorial authority pursuant to an Order in Council
made under section 36 of the Local Government Act 1974.”

8. Application of Act to related and associated
companies—The principal Act is hereby amended by
repealing section 20, and substituting the following section:

“20. (1) Subject to subsection (2) of this section, sections 4
(except subsections (1), (8), (6), and (7)), 5, 6, 7, 15, and 18 of
this Act shall apply to every company that is—

“(a) A related company (as defined in section 2 (5) of the

Companies Act 1955) to a port company; or
“(b) A company that consists substantially of the same
shareholders as the port company, or is under the
control of the same persons—
as if that company were a port company within the meaning of
this Act.

“(2) Nothing in subsection (1) of this section applies in
relation to a company that the Minister notifies in writing is
exempt from the provisions of that subsection.

“(8) The Minister shall not exempt a company from the
application of subsection (1) of this section unless the Minister is
satisfied that the company does not carry on activities that if
carried on by a Harbour Board would constitute a port-related
commercial undertaking or would otherwise be likely to be
carried on by a port company.”

9. Liabilities in respect of portrelated commercial
undertakings—Section 29 of the principal Act is hereby
amended by adding the following subsection:

“(5) The Minister may, by notice in the Gazette, direct that
the port company plan of the Taranaki Harbours Board, or the
Taranaki Regional Council or any territorial authority as the
successor to the obligations of that Board, as the case may be,
to the extent specified in the notice, is not required to compl
with the requirements of subsection (4) of this section. Any sucK
direction shall have effect according to its tenor.”

10. Amendment to Harbours Act 1950—(1) Section 494
of the Harbours Act 1950 (as substituted by section 4 of the
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Harbours Amendment Act (No. 2) 1988) is hereby amended by
repealing subsection (2).

(2) The repeal of section 494 (2) of the Harbours Act 1950 by
subsection (1) of this section does not affect the validity of, or
the rights or obligations of an{ person under or in respect of,

beto

any guarantee entered into re the coming into force of this
Act.

11. Amendments to Commerce Act 1986—(1) Section 44
of the Commerce Act 1986 is hereby amended by adding the
following subsection:

*“(8) For the purposes of subsection (2) of this section, a
provision of a contract, arrangement, or understanding is not a
provision exclusively for the carriage of goods by sea if it
relates to the carriage of goods to or from a ship or the loading
or unloading of a ship.”

(2) The First Schedule to the Commerce Act 1986 (as
amended by section 83 of the Broadcasting Act 1989) is hereby
amended by adding to Class B the following item:

“The provision at any port | The provision at any port

of facilities for the navi
gation, berthing, protec-
tion, loadinfg, or
unloading o ships
engaged in coastal or
international trade but
not includin, ilotage,
towage, cargo-ga.ndliig
Klant that is readily capa-
le of being moved to
another port, or steve-
doring services.

of facilities for the navi-
gation, berthing, protec-
tion, loading, or
unloading o ships
engaged in coastal or
international trade but
not including gilotage,
towage, cargo-handling
glant that is readily capa-
le of being moved to
another port, or steve-
doring services.

(8) Subsection (2) of this section shall expire with the close of
the 31st day of December 1990.

This Act is administered in the Ministry of Transport.




