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320

321
322
323
324
325
326
327

328
329
330
331

332
332A
333
334
335
336
337
338
339
339A

340
340A
341
342
343
343A
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Part 17
Removal from the New Zealand register

Removal from register

Grounds for removal from register

Notice of intention to remove company under paragraph (aaa), (b),
(ba), (bb), (bc), (bd), or (f) of section 318(1)

Notice of intention to remove company under paragraph (c), (d), or
(e) of section 318(1)

Objection to removal from register

Duties of Registrar if objection received

Powers of court

Property of company removed from register

Disclaimer of property by the Crown

Liability of directors, shareholders, and others to continue
Liquidation of company removed from New Zealand register
[Repealed]

Registrar may restore company to New Zealand register

Court may restore company to New Zealand register

Restoration to register

Vesting of property in company on restoration to register

Part 18
Overseas companies

Meaning of carrying on business

Registrar may approve use of different form

Name to be reserved before carrying on business

Overseas companies to register under this Act

Validity of transactions not affected

Application for registration

Registration of overseas company

Use of name by overseas company

Alteration of constitution

Rectification or correction of name or address of person authorised
to accept service

Annual return of overseas company

Financial reporting requirements for large overseas companies
Overseas company ceasing to carry on business in New Zealand
Liquidation of overseas company

Attorneys of overseas companies

Overseas company not required to provide information, notice, or
document in certain circumstances

313
313
316

319

320
322
323
323
324
325
325

325
327
328
328

329
330
330
331
331
331
332
332
333
333

333
334
334
335
336
336
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344

345
346
347
348
349

350
351
352
353
354
355
356

357
358
359
360
360A

360B
360C

361
362
363
364
365

365A
365B
365C
365D

365E

Part 19
Transfer of registration

Registration of overseas companies as companies under this Act

Overseas companies may be registered as companies under this
Act

Application for registration

Overseas companies must be authorised to register

Overseas companies that cannot be registered

Registration

Effect of registration

Transfer of registration of companies to other jurisdictions

Companies may transfer incorporation
Application to transfer incorporation
Approval of shareholders

Company to give public notice

Companies that cannot transfer incorporation
Removal from register

Effect of removal from register

Part 20
Registrar of Companies

Registrar and Deputy Registrars of Companies

District and Assistant Registrars of Companies

Responsible District Registrar

Registers

Rectification or correction of New Zealand register and overseas
register

Powers of court

Alteration of entries on New Zealand register and overseas register
without application

Registrar may direct transfer [Repealed]

Registration of documents

Inspection and evidence of registers

Notice by Registrar

Registrar’s powers of inspection

Registrar's powers to identify controllers of company

Purpose of sections 365B to 365H

Control interests in shares (basic rule)

Extension of basic rule to powers or controls exercisable through
trust, agreement, etc

Extension of basic rule to interests held by other persons under
control or acting jointly

Situations not giving rise to control interests

337

337
337
338
338
338

339
339
339
339
340
340
340

341
341
342
342
342

343
344

344
344
345
346
347

349
349
350
350

351
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365F

365G

365H

366
366A
366B
367

367A
368
369
370
371

371A
372

373
374

375
376
377
378
379
380
381
382
383
384
385
385AA

385A

386
386A
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Registrar may require persons to disclose control interests and
powers to get control interests

Registrar may require disclosure about controllers or delegates of
directors

Registrar may specify deadlines, form, and verification for
information required under section 365F or 365G

Other matters relating to Registrar s powers

Disclosure of information and reports

Registrar’s powers to insert note of warning in register
Registrar must remove note of warning

Application of Official Information Act 1982 and Privacy Act
1993

Confidentiality of director information

Appeals from decisions under section 367

Inspector’s report admissible in liquidation proceedings
Appeals from Registrar’s decisions

Exercise of powers under section 365, 365F, 365G, or 365H not
affected by appeal

Sharing of information with Financial Markets Authority
Fees

Part 21
Offences and penalties

Penalty for failure to comply with Act

Penalties that may be imposed on directors in cases of failure by
board or company to comply with Act

Proceedings for offences

Defences

False statements

Fraudulent use or destruction of property

Falsification of records

Carrying on business fraudulently or dishonestly incurring debt
Improper use of “Limited”

Persons prohibited from managing companies

Court may disqualify directors

Liability for contravening sections 382 and 383

Registrar or FMA may prohibit persons from managing companies
Additional power for Registrar or FMA to prohibit persons from
managing companies

Appeals from FMA’s exercise of power under section 385 or
section 385AA

Liability for contravening section 385 or section 385AA
Director of failed company must not be director, etc, of phoenix
company with same or substantially similar name

352

353

354

354
357
357
357

358
358
359
359
359

360
360

361
365

369
369
370
370
371
371
372
373
373
375
376
378

379

380
380
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386B  Definitions for purpose of phoenix company provisions 380
386C  Liability for debts of phoenix company 381
386D  Exception for person named in successor company notice 382
386E  Exception for temporary period while application for exemption is 382
made
386F  Exception in relation to non-dormant phoenix company known by 383
pre-liquidation name of failed company for at least 12 months
before liquidation
Part 22
Miscellaneous
387 Service of documents on companies in legal proceedings 383
387A  Service of documents on directors in legal proceedings 384
388 Service of other documents on companies 384
388A  Service of other documents on directors 385
389 Service of documents on overseas companies in legal proceedings 386
390 Service of other documents on overseas companies 386
391 Service of documents on shareholders and creditors 387
392 Additional provisions relating to service 388
393 Privileged communications 389
394 Directors’ certificates 390
395 Regulations 390
396 Summary Proceedings Act 1957 amended 391
397 Securities Transfer Act 1991 amended 391
398 Act subject to application of Cape Town Convention and Aircraft 391
Protocol
399 Companies Act 1955 continues to apply for limited purposes 392
400 Companies restored to register or that have ceased to be in 392
liquidation may be reregistered
401 References to companies incorporated under Companies Act 1955 392
Schedule 1AA 394
Transitional, savings, and related provisions
Schedule 1 396
Proceedings at meetings of shareholders
Schedule 2 403
Sections of this Act that confer powers on directors that cannot
be delegated
Schedule 3 404
Proceedings of the board of a company
Schedule 4 406
Information to be contained in annual return
Schedule 5 410

Proceedings at meetings of creditors
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Schedule 6 415
Powers of liquidators
Schedule 7 417
Preferential claims
Schedule 8 423
Proceedings at meetings of liquidation committees
Schedule 9 424
Liquidation of overseas companies
Schedule 10 425
Interest class: principles
Schedule 11 426

Liquidation of associations

An Act to reform the law relating to companies, and, in particular,—

(@)

(b)

(©

(d)

(e)

(M
2

(M

24

to reaffirm the value of the company as a means of achieving economic
and social benefits through the aggregation of capital for productive pur-
poses, the spreading of economic risk, and the taking of business risks; and

to provide basic and adaptable requirements for the incorporation, organ-
isation, and operation of companies; and

to define the relationships between companies and their directors, share-
holders, and creditors; and

to encourage efficient and responsible management of companies by allow-
ing directors a wide discretion in matters of business judgment while at
the same time providing protection for shareholders and creditors against
the abuse of management power; and

to provide straightforward and fair procedures for realising and distribut-
ing the assets of insolvent companies

Short Title and commencement
This Act may be cited as the Companies Act 1993.
This Act shall come into force on 1 July 1994.

Part 1
Preliminary

Interpretation
In this Act, unless the context otherwise requires,—

accounting period, in relation to a company, means a year ending on a balance
date of the company and, if as a result of the date of the registration of the com-
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pany or a change of the balance date of the company, the period ending on that
date is longer or shorter than a year, that longer or shorter period is an account-
ing period

address for service in relation to a company, means the company’s address for
service adopted in accordance with section 192

annual meeting means a meeting required to be held by section 120
annual report—

(a) means a report prepared under section 208; and

(b)  does not include a concise annual report

applicable auditing and assurance standard has the same meaning as in sec-
tion 5 of the Financial Reporting Act 2013

applicable financial reporting standard has the same meaning as in section 5
of the Financial Reporting Act 2013

association, in Parts 15 and 16 and in Schedule 11, includes—

(a) abody corporate (other than a company, an overseas company, or a body
corporate that may be put into liquidation under or in accordance with
the Act under which it is incorporated or registered); and

(b)  apartnership; and
(c)  anunincorporated body of persons

balance date, in relation to a company or an overseas company, has the same
meaning as in section 41 of the Financial Reporting Act 2013

board and board of directors have the meanings set out in section 127

charge includes a right or interest in relation to property owned by a company,
by virtue of which a creditor of the company is entitled to claim payment in
priority to creditors entitled to be paid under section 313; but does not include a
charge under a charging order issued by a court in favour of a judgment cred-
itor

class has the meaning set out in section 116

code company has the meaning set out in section 2(1) of the Takeovers Act
1993

company means—
(a) acompany registered under Part 2:

(b)  acompany reregistered under this Act in accordance with the Companies
Reregistration Act 1993

concise annual report, in relation to a company and an accounting period,
means a report on the affairs of the company during that period that is prepared
in accordance with the requirements prescribed in regulations made under this
Act
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constitution means a document referred to in section 29
control interest has the meaning set out in sections 365B to 365E
court means the High Court of New Zealand

designated settlement system has the meaning set out in section 156M of the
Reserve Bank of New Zealand Act 1989

director has the meaning set out in section 126

distribution, in relation to a distribution by a company to a shareholder,
means—

(a) the direct or indirect transfer of money or property, other than the com-
pany’s own shares, to or for the benefit of the shareholder; or

(b)  the incurring of a debt to or for the benefit of the shareholder—

in relation to shares held by that shareholder, and whether by means of a pur-
chase of property, the redemption or other acquisition of shares, a distribution
of indebtedness, or by some other means

dividend has the meaning set out in section 53
document means a document in any form; and includes—
(a)  any writing on any material; and

(b) information recorded or stored by means of a tape recorder, computer, or
other device; and material subsequently derived from information so
recorded or stored; and

(c) abook, graph, or drawing; and

(d) a photograph, film, negative, tape, or other device in which 1 or more
visual images are embodied so as to be capable (with or without the aid
of equipment) of being reproduced

enforcement country means a country, State, or territory outside New Zealand
prescribed for the purposes of section 10(d)

entitled person, in relation to a company, means—
(a)  ashareholder; and

(b) a person upon whom the constitution confers any of the rights and
powers of a shareholder

existing company means a body corporate registered or deemed to be regis-
tered under Part 2 or Part 10 of the Companies Act 1955, or under the Compan-
ies Act 1933, the Companies Act 1908, the Companies Act 1903, the Compan-
ies Act 1882, or the Joint Stock Companies Act 1860

financial markets participant has the same meaning as in section 4 of the
Financial Markets Authority Act 2011

financial product has the same meaning as in section 7 of the Financial Mar-
kets Conduct Act 2013
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financial statements has the same meaning as in section 6 of the Financial
Reporting Act 2013

FMA means the Financial Markets Authority established under Part 2 of the
Financial Markets Authority Act 2011

generally accepted accounting practice has the same meaning as in section 8
of the Financial Reporting Act 2013

group financial statements has the same meaning as in section 7 of the Finan-
cial Reporting Act 2013

holding company has the meaning set out in section 5

interest group has the meaning set out in section 116

interested, in relation to a director, has the meaning set out in section 139
interests register means the register kept under section 189(1)(c)

licensed insurer has the same meaning as in section 6(1) of the Insurance (Pru-
dential Supervision) Act 2010

licensed market has the same meaning as in section 6(1) of the Financial Mar-
kets Conduct Act 2013

limited partnership has the meaning set out in section 6 of the Limited Part-
nerships Act 2008

listed issuer has the same meaning as in section 6(1) of the Financial Markets
Conduct Act 2013

major transaction has the meaning set out in section 129(2)

New Zealand register means the register of companies incorporated in New
Zealand kept pursuant to section 360(1)(a)

ordinary resolution has the meaning set out in section 105(2)

overseas company means a body corporate that is incorporated outside New
Zealand

overseas limited partnership has the meaning set out in section 4 of the
Limited Partnerships Act 2008

overseas register means the register of bodies corporate that are incorporated
outside New Zealand kept pursuant to section 360(1)(b)

personal representative, in relation to an individual, means the executor,
administrator or trustee of the estate of that individual

pre-emptive rights means the rights conferred on shareholders under section
45

prescribed form means a form prescribed by regulations made under this Act
that contains, or has attached to it, such information or documents as those
regulations may require
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property means property of every kind whether tangible or intangible, real or
personal, corporeal or incorporeal, and includes rights, interests, and claims of
every kind in relation to property however they arise

receiver has the same meaning as in section 2(1) of the Receiverships Act
1993

records means the documents required to be kept by a company under section
189(1)

redeemable has the meaning set out in section 68
registered office has the meaning set out in section 186

Registrar means the Registrar of Companies appointed in accordance with
section 357(1)

related company has the meaning set out in subsection (3)

relative, in relation to any person, means—

(a) any parent, child, brother, or sister of that person; or

(b)  any spouse, civil union partner, or de facto partner of that person; or

(ba) any parent, child, brother, or sister of a spouse, civil union partner, or de
facto partner of that person; or

(c) anominee or trustee for any of those persons
relevant interest has the meaning set out in section 146

secured creditor, in relation to a company, means a person entitled to a charge
on or over property owned by that company

share has the meaning set out in section 35

share register means the share register required to be kept under section 87
shareholder has the meaning set out in section 96

solvency test has the meaning set out in section 4

special meeting means a meeting called in accordance with section 121

special resolution means a resolution approved by a majority of 75% or, if a
higher majority is required by the constitution, that higher majority, of the
votes of those shareholders entitled to vote and voting on the question

spouse, in relation to a person (A), includes a person with whom A has a de
facto relationship (whether that person is of the same or a different sex) and a
civil union partner

stock exchange means—
(a) alicensed market; or

(b) a financial product market that is authorised to operate in an overseas
jurisdiction in accordance with the laws of that jurisdiction

subsidiary has the meaning set out in section 5
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3)

surplus assets means the assets of a company remaining after the payment of
creditors’ claims and available for distribution in accordance with section 313
prior to its removal from the New Zealand register

ultimate holding company, in relation to a company, means a body corporate
that—

(a) is aholding company of the company; and
(b) isitself not a subsidiary of any body corporate

ultimate holding company information has the meaning set out in section
94A

working day means a day of the week other than—

(a)  Saturday, Sunday, Good Friday, Easter Monday, Anzac Day, the Sover-
eign’s birthday, Labour Day, and Waitangi Day; and

(ab) if Waitangi Day or Anzac Day falls on a Saturday or a Sunday, the fol-
lowing Monday; and

(b) aday in the period commencing with 25 December in any year and end-
ing with 2 January in the following year; and

(c) if 1 January in any year falls on a Friday, the following Monday; and

(d) if 1 January in any year falls on a Saturday or a Sunday, the following
Monday and Tuesday.

Where,—

(a) in relation to a company or an overseas company, any document is
required to be delivered or any thing is required to be done to a District
Registrar or an Assistant Registrar in whose office the records relating to
the company or overseas company are kept within a period specified by
this Act; and

(b)  the last day of that period falls on the day of the anniversary of the prov-
ince in which that office is situated,—

the document may be delivered or that thing may be done to that District
Registrar or Assistant Registrar on the next working day.

In this Act, a company is related to another company if—
(a)  the other company is its holding company or subsidiary; or

(b)  more than half of the issued shares of the company, other than shares
that carry no right to participate beyond a specified amount in a distribu-
tion of either profits or capital, are held by the other company and com-
panies related to that other company (whether directly or indirectly, but
other than in a fiduciary capacity); or

(c)  more than half of the issued shares, other than shares that carry no right
to participate beyond a specified amount in a distribution of either
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profits or capital, of each of them are held by members of the other
(whether directly or indirectly, but other than in a fiduciary capacity); or

(d) the businesses of the companies have been so carried on that the separate
business of each company, or a substantial part of it, is not readily identi-
fiable; or

(e) there is another company to which both companies are related;—
and related company has a corresponding meaning.

[Repealed]

A reference in this Act to an address means,—

(a)  in relation to an individual, the full address of the place where that per-
son usually lives:

(b) in relation to a body corporate, its registered office or, if it does not have
a registered office, its principal place of business.

An example used in this Act is only illustrative of the provisions to which it
relates. It does not limit those provisions.

If an example and a provision to which it relates are inconsistent, the provision
prevails.

Section 2(1) annual report: inserted, on 18 June 2007, by section 4(3) of the Companies Amend-
ment Act (No 2) 2006 (2006 No 62).

Section 2(1) applicable auditing and assurance standard: inserted, on 1 April 2014, by section
24(6) of the Financial Reporting (Amendments to Other Enactments) Act 2013 (2013 No 102).

Section 2(1) applicable financial reporting standard: inserted, on 1 April 2014, by section 24(6) of
the Financial Reporting (Amendments to Other Enactments) Act 2013 (2013 No 102).

Section 2(1) association: inserted, on 1 March 2017, by section 4 of the Companies Amendment Act
2016 (2016 No 57).

Section 2(1) balance date: replaced, on 1 April 2014, by section 24(1) of the Financial Reporting
(Amendments to Other Enactments) Act 2013 (2013 No 102).

Section 2(1) code company: inserted, on 3 July 2014, by section 27 of the Companies Amendment
Act 2014 (2014 No 46).

Section 2(1) concise annual report: inserted, on 18 June 2007, by section 4(3) of the Companies
Amendment Act (No 2) 2006 (2006 No 62).

Section 2(1) control interest: inserted, on 1 May 2015, by section 36 of the Companies Amendment
Act 2014 (2014 No 46).

Section 2(1) designated settlement system: inserted, on 24 November 2009, by section 16 of the
Reserve Bank of New Zealand Amendment Act 2009 (2009 No 53).

Section 2(1) enforcement country: inserted, on 1 May 2015, by section 8 of the Companies Amend-
ment Act 2014 (2014 No 46).

Section 2(1) exempt company: repealed, on 1 April 2014, by section 24(2) of the Financial Report-
ing (Amendments to Other Enactments) Act 2013 (2013 No 102).

Section 2(1) financial markets participant: inserted, on 1 May 2011, by section 82 of the Financial
Markets Authority Act 2011 (2011 No 5).

Section 2(1) financial product: inserted, on 1 December 2014, by section 150 of the Financial Mar-
kets (Repeals and Amendments) Act 2013 (2013 No 70).
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Section 2(1) financial statements: replaced, on 1 April 2014, by section 24(3) of the Financial
Reporting (Amendments to Other Enactments) Act 2013 (2013 No 102).

Section 2(1) FMA: inserted, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Section 2(1) generally accepted accounting practice: inserted, on 1 April 2014, by section 24(6) of
the Financial Reporting (Amendments to Other Enactments) Act 2013 (2013 No 102).

Section 2(1) group financial statements: replaced, on 1 April 2014, by section 24(4) of the Finan-
cial Reporting (Amendments to Other Enactments) Act 2013 (2013 No 102).

Section 2(1) group of companies: repealed, on 1 April 2014, by section 24(5) of the Financial
Reporting (Amendments to Other Enactments) Act 2013 (2013 No 102).

Section 2(1) licensed insurer: inserted, on 1 February 2011, by section 241(2) of the Insurance (Pru-
dential Supervision) Act 2010 (2010 No 111).

Section 2(1) licensed market: inserted, on 1 December 2014, by section 150 of the Financial Mar-
kets (Repeals and Amendments) Act 2013 (2013 No 70).

Section 2(1) limited partnership: inserted, on 1 May 2015, by section 8 of the Companies Amend-
ment Act 2014 (2014 No 46).

Section 2(1) listed issuer: inserted, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Section 2(1) overseas limited partnership: inserted, on 1 May 2015, by section 8 of the Companies
Amendment Act 2014 (2014 No 46).

Section 2(1) receiver: inserted, on 1 November 2007, by section 4(1) of the Companies Amendment
Act 2006 (2006 No 56).

Section 2(1) relative paragraph (a): replaced, on 26 April 2005, by section 7 of the Relationships
(Statutory References) Act 2005 (2005 No 3).

Section 2(1) relative paragraph (b): replaced, on 26 April 2005, by section 7 of the Relationships
(Statutory References) Act 2005 (2005 No 3).

Section 2(1) relative paragraph (ba): inserted, on 26 April 2005, by section 7 of the Relationships
(Statutory References) Act 2005 (2005 No 3).

Section 2(1) securities: repealed, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Section 2(1) spouse: replaced, on 1 November 2007, by section 4(2) of the Companies Amendment
Act 2006 (2006 No 56).

Section 2(1) stock exchange: inserted, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Section 2(1) ultimate holding company: inserted, on 1 May 2015, by section 8 of the Companies
Amendment Act 2014 (2014 No 46).

Section 2(1) ultimate holding company information: inserted, on 1 May 2015, by section 8 of the
Companies Amendment Act 2014 (2014 No 46).

Section 2(1) working day paragraph (ab): inserted, on 1 January 2014, by section 8 of the Holidays
(Full Recognition of Waitangi Day and ANZAC Day) Amendment Act 2013 (2013 No 19).

Section 2(3)(b): amended, on 15 April 2004, by section 3 of the Companies Amendment Act (No 2)
2004 (2004 No 24).

Section 2(4): repealed, on 5 December 2013, by section 4 of the Companies Amendment Act 2013
(2013 No 111).

Section 2(6): inserted, on 1 April 2014, by section 24(7) of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 2(7): inserted, on 1 April 2014, by section 24(7) of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).
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Public notice

Where, pursuant to this Act, public notice must be given of any matter affect-
ing a company, that notice must be given by publishing notice of the matter—

(a) in atleast 1 issue of the Gazette; and

(b) in at least 1 issue of a newspaper circulating in the area in which is situ-
ated—

(i)  the company’s place of business; or

(i1)  if the company has more than 1 place of business, the company’s
principal place of business; or

(i11) if the company has no place of business or neither its place of
business nor its principal place of business is known, the compa-
ny’s registered office.

Where, pursuant to this Act, public notice must be given of any matter affect-
ing an overseas company, that notice must be given by publishing notice of the
matter—

(a) in atleast 1 issue of the Gazette; and

(b) in at least 1 issue of a newspaper circulating in the area in which is situ-
ated—

(i)  the place of business in New Zealand of the overseas company; or

(i1)  if the overseas company has more than 1 place of business in New
Zealand, the principal place of business in New Zealand of the
overseas company.

However, subsections (1) and (2) do not apply to the public notice required to
be given by the Registrar under sections 319(1)(c), 320(1), 328(3)(a),
341(4)(b), and 360A(2)(Db).

The public notice required to be given by the Registrar under the provisions
referred to in subsection (3) must be given by publishing the notice in at least 1
issue of the Gazette.

The Registrar must ensure that a copy of the notice referred to in subsection (4)
is available on an Internet site maintained by or on behalf of the Registrar, at all
reasonable times, for a period of not less than 20 working days.

Section 3(3): inserted, on 7 July 2010, by section 4 of the Companies Amendment Act (No 2) 2010
(2010 No 53).

Section 3(3): amended, on 30 May 2017, by section 13 of the Regulatory Systems (Commercial Mat-
ters) Amendment Act 2017 (2017 No 12).

Section 3(4): inserted, on 7 July 2010, by section 4 of the Companies Amendment Act (No 2) 2010
(2010 No 53).

Section 3(5): inserted, on 7 July 2010, by section 4 of the Companies Amendment Act (No 2) 2010
(2010 No 53).
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4 Meaning of solvency test

(1)  For the purposes of this Act, a company satisfies the solvency test if—

(a) the company is able to pay its debts as they become due in the normal
course of business; and

(b)  the value of the company’s assets is greater than the value of its liabil-
ities, including contingent liabilities.

(2)  Without limiting sections 52 and 55(3), in determining for the purposes of this
Act (other than sections 221 and 222 which relate to amalgamations) whether
the value of a company’s assets is greater than the value of its liabilities,
including contingent liabilities, the directors—

(a)  must have regard to—

(i)  the most recent financial statements of the company that are pre-
pared under this Act or any other enactment (if any); and

(ia) the accounting records of the company; and

(i)  all other circumstances that the directors know or ought to know
affect, or may affect, the value of the company’s assets and the
value of the company’s liabilities, including its contingent liabil-
ities:

(b) may rely on valuations of assets or estimates of liabilities that are
reasonable in the circumstances.

(3)  Without limiting sections 221 and 222, in determining for the purposes of those
sections whether the value of the amalgamated company’s assets will be
greater than the value of its liabilities, including contingent liabilities, the
directors of each amalgamating company—

(a)  must have regard to—

(i)  the most recent financial statements of each amalgamating com-
pany that are prepared under this Act or any other enactment (if
any); and

(ia) the accounting records of the amalgamating company; and

(i1)  all other circumstances that the directors know or ought to know
would affect, or may affect, the value of the amalgamated compa-
ny’s assets and the value of its liabilities, including contingent
liabilities:

(b) may rely on valuations of assets or estimates of liabilities that are
reasonable in the circumstances.

n determining, for the purposes of this section, the value of a contingent liabil-

4) Indet g, for the purp fth tion, the value of tingent liabil

ity, account may be taken of—

(a) the likelihood of the contingency occurring; and
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(b) any claim the company is entitled to make and can reasonably expect to
be met to reduce or extinguish the contingent liability.

Section 4(2)(a)(i): replaced, on 1 April 2014, by section 25(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 4(2)(a)(ia): inserted, on 1 April 2014, by section 25(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 4(3)(a)(i): replaced, on 1 April 2014, by section 25(2) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 4(3)(a)(ia): inserted, on 1 April 2014, by section 25(2) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Meaning of holding company and subsidiary
For the purposes of this Act, a company is a subsidiary of another company if,
but only if,—
(a)  that other company—
(i)  controls the composition of the board of the company; or

(1) 1s in a position to exercise, or control the exercise of, more than
one-half the maximum number of votes that can be exercised at a
meeting of the company; or

(ii1)) holds more than one-half of the issued shares of the company,
other than shares that carry no right to participate beyond a speci-
fied amount in a distribution of either profits or capital; or

(iv) 1is entitled to receive more than one-half of every dividend paid on
shares issued by the company, other than shares that carry no right
to participate beyond a specified amount in a distribution of either
profits or capital; or

(b)  the company is a subsidiary of a company that is that other company’s
subsidiary.

For the purposes of this Act, a company is another company’s holding com-

pany, if, but only if, that other company is its subsidiary.

In this section and sections 7 and 8, the expression company includes a body

corporate.

Compare: Corporations Act 1989 s 46 (Aust)

Extended meaning of subsidiary
[Repealed]

Section 6: repealed, on 5 December 2013, by section 5 of the Companies Amendment Act 2013
(2013 No 111).
Control defined

For the purposes of section 5, without limiting the circumstances in which the
composition of a company’s board is to be taken to be controlled by another
company, the composition of the board is to be taken to be so controlled if the
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other company, by exercising a power exercisable (whether with or without the
consent or concurrence of any other person) by it, can appoint or remove all the
directors of the company, or such number of directors as together hold a major-
ity of the voting rights at meetings of the board of the company, and for this
purpose, the other company is to be taken as having power to make such an
appointment if—

(a) a person cannot be appointed as a director of the company without the
exercise by the other company of such a power in the person’s favour; or

(b) aperson’s appointment as a director of the company follows necessarily
from the person being a director or other officer of the other company.

Compare: Corporations Act 1989 s 47 (Aust)

Certain matters to be disregarded
In determining whether a company is a subsidiary of another company,—

(a)  shares held or a power exercisable by that other company in a fiduciary
capacity are not to be treated as held or exercisable by it:

(b)  subject to paragraphs (c) and (d), shares held or a power exercisable—

(i) by a person as a nominee for that other company, except where
that other company is concerned only in a fiduciary capacity; or

(1)) by, or by a nominee for, a subsidiary of that other company, not
being a subsidiary which is concerned only in a fiduciary cap-
acity,—

are to be treated as held or exercisable by that other company:

(c)  shares held or a power exercisable by a person under the provisions of
debentures of the company or of a trust deed for securing an issue of
debentures shall be disregarded:

(d)  shares held or a power exercisable by, or by a nominee for, that other
company or its subsidiary (not being held or exercisable in the manner
described in paragraph (c)) are not to be treated as held or exercisable by
that other company if—

(i)  the ordinary business of that other company or its subsidiary, as
the case may be, includes the lending of money; and

(i)  the shares are held or the power is exercisable by way of security
only for the purposes of a transaction entered into in the ordinary
course of that business.

Compare: Corporations Act 1989 s 48 (Aust)

Transitional, savings, and related provisions

The transitional, savings, and related provisions set out in Schedule 1AA have
effect according to their terms.
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Section 8A: inserted, on 31 March 2017, by section 14 of the Regulatory Systems (Commercial Mat-
ters) Amendment Act 2017 (2017 No 12).

Act binds the Crown
This Act binds the Crown.

Part 2
Incorporation

Essential requirements

Essential requirements

A company must have—
(a) aname; and

(b) 1 or more shares; and

(c) 1 or more shareholders, having limited or unlimited liability for the obli-
gations of the company; and

(d) 1 or more directors, of whom at least 1 must—
(1)  live in New Zealand; or

(i1))  live in an enforcement country and be a director of a body corpo-
rate that is incorporated in that enforcement country under a law
that is equivalent to this Act.

Section 10(d): replaced, on 1 May 2015, by section 9 of the Companies Amendment Act 2014 (2014
No 46).

Section 10(d)(ii): replaced, on 30 May 2017, by section 15 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Method of incorporation

Right to apply for registration

Any person may, either alone or together with another person, apply for regis-
tration of a company under this Act.

Application for registration

An application for registration of a company under this Act must be sent or
delivered to the Registrar, and must be—

(a)  in the prescribed form; and
(b)  signed by each applicant; and

(c) accompanied by a document in the prescribed form signed by every per-
son named as a director, containing his or her consent to be a director
and a certificate that he or she is not disqualified from being appointed
or holding office as a director of a company; and
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(d) accompanied by—

(i)  a document in the prescribed form signed by every person named
as a shareholder, or by an agent of that person authorised in writ-
ing, containing his or her consent to being a shareholder and to
taking the class and number of shares specified in the document;
and

(i)  if the document has been signed by an agent, the instrument
authorising the agent to sign it; and

(e) accompanied by a notice reserving a name for the proposed company;
and

(f)  if the proposed company is to have a constitution, accompanied by a
document certified by at least 1 applicant as the company’s constitution.

Without limiting subsection (1), the application must state—
(a)  the full name and address of each applicant; and
(b) inrelation to every director of the proposed company,—
(i)  his or her full name and date and place of birth; and
(i1)  his or her residential address; and
(iii))  /Repealed]
(c) the full name and residential address of every shareholder of the pro-

posed company, and the number of shares to be issued to every share-
holder; and

(ca) the proposed company’s ultimate holding company information; and
(d) the registered office of the proposed company; and
(e)  the address for service of the proposed company.

If no directors of the proposed company live in New Zealand, the application

must, in relation to at least 1 director who lives in an enforcement country,—

(a)  confirm that the director is a director of a body corporate that is incorp-
orated in that enforcement country under a law that is equivalent to this
Act; and

(b)  include the prescribed information in respect of that body corporate.

Section 12(2)(b): replaced, on 1 May 2015, by section 10(1) of the Companies Amendment Act 2014
(2014 No 46).

Section 12(2)(b)(iii): repealed, on 30 May 2017, by section 16(1) of the Regulatory Systems (Com-
mercial Matters) Amendment Act 2017 (2017 No 12).

Section 12(2)(ca): inserted, on 1 May 2015, by section 10(2) of the Companies Amendment Act 2014
(2014 No 46).

Section 12(3): inserted, on 30 May 2017, by section 16(2) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).
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Registration

As soon as the Registrar receives a properly completed application for registra-
tion of a company, the Registrar must—

(a) register the application; and

(b)  issue a certificate of incorporation.

Certificate of incorporation

A certificate of incorporation of a company issued under section 13 is conclu-
sive evidence that—

(a) all the requirements of this Act as to registration have been complied
with; and

(b) on and from the date of incorporation stated in the certificate, the com-
pany is incorporated under this Act.

Separate legal personality

Separate legal personality

A company is a legal entity in its own right separate from its shareholders and
continues in existence until it is removed from the New Zealand register.

Part 3
Capacity, powers, and validity of actions

Capacity and powers

Subject to this Act, any other enactment, and the general law, a company has,
both within and outside New Zealand,—

(a)  full capacity to carry on or undertake any business or activity, do any act,
or enter into any transaction; and

(b)  for the purposes of paragraph (a), full rights, powers, and privileges.

The constitution of a company may contain a provision relating to the capacity,
rights, powers, or privileges of the company only if the provision restricts the
capacity of the company or those rights, powers, and privileges.

Validity of actions

Validity of actions

No act of a company and no transfer of property to or by a company is invalid
merely because the company did not have the capacity, the right, or the power
to do the act or to transfer or take a transfer of the property.

Subsection (1) does not limit—



Reprinted as at
12 November 2018 Companies Act 1993 Part 3 s 18

(a)  section 164 (which relates to injunctions to restrain conduct by a com-
pany that would contravene its constitution); or

(b)  section 165 (which relates to derivative actions by directors and share-
holders); or

(c) section 169 (which relates to actions by shareholders of a company
against the directors); or

(d) section 170 (which relates to actions by shareholders to require the
directors of a company to take action under the constitution or this Act).

(3)  The fact that an act is not, or would not be, in the best interests of a company
does not affect the capacity of the company to do the act.
Compare: 1955 No 63 s 18A; 1983 No 53 s 8

18  Dealings between company and other persons

(1) A company or a guarantor of an obligation of a company may not assert against
a person dealing with the company or with a person who has acquired property,
rights, or interests from the company that—

(a)  this Act or the constitution of the company has not been complied with:

(b)  a person named as a director of the company in the most recent notice
received by the Registrar under section 159—

(i)  is not a director of a company; or
(i)  has not been duly appointed; or

(i11)) does not have authority to exercise a power which a director of a
company carrying on business of the kind carried on by the com-
pany customarily has authority to exercise:

(c) aperson held out by the company as a director, employee, or agent of the
company—

(1)  has not been duly appointed; or

(i1)) does not have authority to exercise a power which a director,
employee, or agent of a company carrying on business of the kind
carried on by the company customarily has authority to exercise:

(d)  aperson held out by the company as a director, employee, or agent of the
company with authority to exercise a power which a director, employee,
or agent of a company carrying on business of the kind carried on by the
company does not customarily have authority to exercise, does not have
authority to exercise that power:

(e) a document issued on behalf of a company by a director, employee, or
agent of the company with actual or usual authority to issue the docu-
ment is not valid or not genuine—
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unless the person has, or ought to have, by virtue of his or her position with or
relationship to the company, knowledge of the matters referred to in any of
paragraphs (a), (b), (c), (d), or (e), as the case may be.

Subsection (1) applies even though a person of the kind referred to in para-
graphs (b) to (e) of that subsection acts fraudulently or forges a document that
appears to have been signed on behalf of the company, unless the person deal-
ing with the company or with a person who has acquired property, rights, or
interests from the company has actual knowledge of the fraud or forgery.
Compare: 1955 No 63 ss 18C, 18D; 1985 No 80 s 2

No constructive notice

A person is not affected by, or deemed to have notice or knowledge of the con-
tents of, the constitution of, or any other document relating to, a company
merely because—

(a)  the constitution or document is registered on the New Zealand register;
or

(b) itis available for inspection at an office of the company.
Compare: 1955 No 63 s 18B; 1985 No 80's 2

Part 4
Company names

Name to be reserved

The Registrar must not register a company under a name or register a change of
the name of a company unless the name has been reserved.

Name of company if liability of shareholders limited

The registered name of a company must end with the word “Limited” or the
words “Tapui (Limited)” if the liability of the shareholders of the company is
limited.

Application for reservation of name

An application for reservation of the name of a company must be sent or deliv-
ered to the Registrar, and must be in the prescribed form.

The Registrar must not reserve a name—
(a)  the use of which would contravene an enactment; or
(b) thatis identical or almost identical to the name of another company; or

(c) that is identical or almost identical to a name that the Registrar has
already reserved under this Act and that is still available for registration;
or

(d) that, in the opinion of the Registrar, is offensive.
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The Registrar must advise the applicant by notice in writing—
(a)  whether or not the Registrar has reserved the name; and

(b) if the name has been reserved, that, unless the reservation is sooner
revoked by the Registrar, the name is available for registration of a com-
pany with that name or on a change of name for 20 working days after
the date stated in the notice.

Section 22(2)(b): amended, on 5 December 2013, by section 6(1) of the Companies Amendment Act
2013 (2013 No 111).

Section 22(2)(c): amended, on 5 December 2013, by section 6(2) of the Companies Amendment Act
2013 (2013 No 111).

Section 22(3)(b): amended, on 1 July 1994, by section 2 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Change of name

An application to change the name of a company must—

(a)  be in the prescribed form; and

(b)  be accompanied by a notice reserving the name; and

(c)  subject to the constitution of the company, be made by a director of the
company with the approval of its board.

Subject to its constitution, an application to change the name of a company is
not an amendment of the constitution of the company for the purposes of this
Act.

As soon as the Registrar receives a properly completed application, the
Registrar must—

(a) enter the new name of the company on the New Zealand register; and

(b)  issue a certificate of incorporation for the company recording the change
of name of the company.

A change of name of a company—

(a) takes effect from the date of the certificate issued under subsection (3);
and

(b)  does not affect rights or obligations of the company, or legal proceedings
by or against the company, and legal proceedings that might have been
continued or commenced against the company under its former name
may be continued or commenced against it under its new name.

Direction to change name

If the Registrar believes on reasonable grounds that the name under which a
company is registered should not have been reserved, the Registrar may serve
written notice on the company to change its name by a date specified in the
notice, being a date not less than 20 working days after the date on which the
notice is served.
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If the company does not change its name within the period specified in the
notice, the Registrar may enter on the New Zealand register a new name for the
company selected by the Registrar, being a name under which the company
may be registered under this Part.

If the Registrar registers a new name under subsection (2), the Registrar must
issue a certificate of incorporation for the company recording the new name of
the company, and section 23(4) applies in relation to the registration of the new
name as if the name of the company had been changed under that section.

Use of company name
A company must ensure that its name is clearly stated in—
(a)  every written communication sent by, or on behalf of, the company; and

(b)  every document issued or signed by, or on behalf of, the company that
evidences or creates a legal obligation of the company.

Where—

(a) a document that evidences or creates a legal obligation of a company is
issued or signed by or on behalf of the company; and

(b) the name of the company is incorrectly stated in the document,—

every person who issued or signed the document is liable to the same extent as
the company if the company fails to discharge the obligation unless—

(c)  the person who issued or signed the document proves that the person in
whose favour the obligation was incurred was aware at the time the
document was issued or signed that the obligation was incurred by the
company; or

(d)  the court is satisfied that it would not be just and equitable for the person
who issued or signed the document to be so liable.

For the purposes of subsections (1) and (2) and of section 180 (which relates to
the manner in which a company may enter into contracts and other obliga-
tions), a company may use a generally recognised abbreviation of a word or
words in its name if it is not misleading to do so.

If, within the period of 12 months immediately preceding the giving by a com-
pany of any public notice, the name of the company was changed, the company
must ensure that the notice states—

(a)  that the name of the company was changed in that period; and
(b)  the former name or names of the company.
If a company fails to comply with subsection (1) or subsection (4),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).
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Part 5
Company constitution

No requirement for company to have constitution

A company may but does not have to have a constitution.

Effect of Act on company having constitution

If a company has a constitution, the company, the board, each director, and
each shareholder of the company have the rights, powers, duties, and obliga-
tions set out in this Act except to the extent that they are negated or modified,
in accordance with this Act, by the constitution of the company.

Effect of Act on company not having constitution

If a company does not have a constitution, the company, the board, each
director, and each shareholder of the company have the rights, powers, duties,
and obligations set out in this Act.

Form of constitution
The constitution of a company, if it has one, is,—

(a) in the case of a company registered under Part 2, a document certified by
the applicant for registration of the company as the company’s constitu-
tion; or

(b) in the case of an existing company that is reregistered pursuant to the
Companies Reregistration Act 1993, a document certified by the appli-
cant for reregistration as the company’s constitution; or

(c) adocument that is adopted by the company as its constitution under sec-
tion 32; or

(d) adocument described in section 33; or

(e) a document described in paragraph (a) or paragraph (b) or paragraph (c)
or paragraph (d) as altered by the company under section 32 or varied by
the court under section 34.

Section 29(c): amended, on 1 July 1994, by section 3 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Contents of constitution
Subject to section 16(2), the constitution of a company may contain—

(a) matters contemplated by this Act for inclusion in the constitution of a
company:

(b)  such other matters as the company wishes to include in its constitution.
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Effect of constitution

The constitution of a company has no effect to the extent that it contravenes, or
1s inconsistent with, this Act.

Subject to this Act, the constitution of a company is binding as between—
(a)  the company and each shareholder; and
(b)  each shareholder—

in accordance with its terms.

Adoption, alteration, and revocation of constitution

The shareholders of a company that does not have a constitution may, by spe-
cial resolution, adopt a constitution for the company.

Without limiting section 117 (which relates to an alteration of shareholders’
rights) and section 174 (which relates to the right of a shareholder to apply to
the court for relief in cases of prejudice), but subject to section 57 (which
relates to the reduction of shareholders’ liability), the shareholders of a com-
pany may, by special resolution, alter or revoke the constitution of the com-
pany.

Within 10 working days of the adoption of a constitution by a company, or the
alteration or revocation of the constitution of a company, as the case may be,
the board must ensure that a notice in the prescribed form of the adoption of
the constitution or of the alteration or revocation of the constitution is delivered
to the Registrar for registration.

If the board of a company fails to comply with subsection (3), every director of
the company commits an offence and is liable, on conviction, to the penalty set
out in section 374(2).

New form of constitution

A company may, from time to time, deliver to the Registrar a single document
that incorporates the provisions of a document referred to in paragraph (a) or
paragraph (b) or paragraph (c) or paragraph (d) or paragraph (e) of section 29,
together with all amendments to it.

The Registrar may, if the Registrar considers that by reason of the number of
amendments to a company’s constitution it would be desirable for the constitu-
tion to be contained in a single document, by notice in writing, require a com-
pany to deliver to the Registrar a single document that incorporates the provi-
sions of a document referred to in paragraph (a) or paragraph (b) or paragraph
(c) or paragraph (d) of section 29, together with all amendments to it.

Within 20 working days of receipt by a company of a notice under subsection
(2), the board must ensure that the document required by that subsection is
received by the Registrar for registration.
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The board must ensure that a document delivered to the Registrar under this
section is accompanied by a certificate signed by a person authorised by the
board that the document complies with subsection (1) or subsection (2), as the
case may be.

As soon as the Registrar receives a document certified in accordance with sub-
section (4), the Registrar must register the document.

If the board of a company fails to comply with subsection (3) or subsection (4),
every director of the company commits an offence and is liable on conviction
to the penalty set out in section 374(2).

Court may alter constitution

The court may, on the application of a director or shareholder of a company, if
it is satisfied that it is not practicable to alter the constitution of the company
using the procedure set out in this Act or in the constitution itself, make an
order altering the constitution of a company on such terms and conditions that
it thinks fit.

The applicant for the order must ensure that a copy of an order made under
subsection (1), together with a copy of the constitution as altered, is delivered
to the Registrar for registration within 10 working days.

A person who fails to comply with subsection (2) commits an offence and is
liable on conviction to the penalty set out in section 373(2).

Part 6

Shares and debentures

Part 6 heading: amended, on 1 January 2008, by section 364(1) of the Property Law Act 2007 (2007
No 91).

Legal nature of shares

A share in a company is personal property.

Rights and powers attaching to shares
Subject to subsection (2), a share in a company confers on the holder—

(a) the right to 1 vote on a poll at a meeting of the company on any reso-
lution, including any resolution to—

(i)  appoint or remove a director or auditor:

(i1))  adopt a constitution:

(iii)  alter the company’s constitution, if it has one:

(iv) approve a major transaction:

(v)  approve an amalgamation of the company under section 221:

(vi) put the company into liquidation:
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(b)  the right to an equal share in dividends authorised by the board:
(c)  the right to an equal share in the distribution of the surplus assets of the
company.

Subject to section 53, the rights specified in subsection (1) may be negated,
altered, or added to by the constitution of the company or in accordance with
the terms on which the share is issued under section 41(b) or section 42 or sec-
tion 44 or section 107(2), as the case may be.

Section 36(2): amended, on 3 May 2001, by section 3 of the Companies Act 1993 Amendment Act
2001 (2001 No 18).

Section 36(2): amended, on 30 June 1997, by section 2 of the Companies Act 1993 Amendment Act
1997 (1997 No 27).

Section 36(2): amended, on 1 July 1994, by section 4 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Types of shares

Subject to the constitution of the company, different classes of shares may be
issued in a company.

Without limiting subsection (1), shares in a company may—

(a) beredeemable within the meaning of section 68; or

(b)  confer preferential rights to distributions of capital or income; or
(c)  confer special, limited, or conditional voting rights; or

(d)  not confer voting rights.

Section 37(2)(a): replaced, on 1 July 1994, by section 5 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

No nominal value
A share must not have a nominal or par value.

Nothing in subsection (1) prevents the issue by a company of a redeemable
share.

Transferability of shares

Subject to any limitation or restriction on the transfer of shares in the constitu-
tion, a share in a company is transferable.

A share is transferred by entry in the share register in accordance with section
84.

The personal representative of a deceased shareholder may transfer a share
even though the personal representative is not a shareholder at the time of
transfer.

Contracts for issue of shares

A contract or deed under which a company is or may be required to issue
shares, whether on the exercise of an option or on the conversion of financial
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products or otherwise, is an illegal contract for the purposes of subpart 5 of
Part 2 of the Contract and Commercial Law Act 2017 unless—

(a)  the board is entitled to issue the shares; and
(b) either—
(i)  the board has complied with section 47 or section 49; or

(i1)  all entitled persons agree or concur with the issue of the shares
under section 107(2); or

(iii))  the contract or deed expressly provides that the contract or deed is
subject to—

(A) the board complying with section 47 or section 49; or
(B) all entitled persons agreeing to or concurring with the issue
of the shares under section 107(2).

Section 40: replaced, on 3 May 2001, by section 4 of the Companies Act 1993 Amendment Act 2001
(2001 No 18).

Section 40: amended, on 1 September 2017, by section 347 of the Contract and Commercial Law Act
2017 (2017 No 5).

Section 40: amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Issue of shares

Issue of shares on registration and amalgamation
A company must,—

(a)  forthwith after the registration of the company, issue to any person or
persons named in the application for registration as a shareholder or
shareholders, the number of shares specified in the application as being
the number of shares to be issued to that person or those persons:

(b) in the case of an amalgamated company, forthwith after the amalgam-
ation is effective, issue to any person entitled to a share or shares under
the amalgamation proposal, the share or shares to which that person is
entitled.

Section 41(b): amended, on 1 July 1994, by section 6 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Issue of other shares

Subject to this Act and the constitution of the company, the board of a company
may issue shares at any time, to any person, and in any number it thinks fit.

Notice of share issue

The board of a company must deliver to the Registrar for registration, within
10 working days of the issue of shares under section 41(b) or section 42 or
section 107(2), a notice in the prescribed form of the issue of the shares by the
company.
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If the board of a company fails to comply with subsection (1), every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Section 43(1): amended, on 30 June 1997, by section 3 of the Companies Act 1993 Amendment Act
1997 (1997 No 27).

Shareholder approval for issue of shares

Notwithstanding section 42, if shares cannot be issued by reason of any limita-
tion or restriction in the company’s constitution, the board may issue shares if
the board obtains the approval for the issue in the same manner as approval is
required for an alteration to the constitution that would permit such an issue.

Subject to the terms of the approval, the shares may be issued at any time, to
any person, and in any number the board thinks fit.

Within 10 working days of approval being given under subsection (1), the
board must ensure that notice of that approval in the prescribed form is deliv-
ered to the Registrar for registration.

Nothing in this section affects the need to obtain the approval of an interest
group in accordance with section 117 (which relates to the alteration of share-
holders’ rights) if the issue of shares affects the rights of that interest group.

A failure to comply with this section does not affect the validity of an issue of
shares.

If the board of a company fails to comply with subsection (3), every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Pre-emptive rights

Shares issued or proposed to be issued by a company that rank or would rank
as to voting or distribution rights, or both, equally with or prior to shares
already issued by the company must be offered for acquisition to the holders of
the shares already issued in a manner and on terms that would, if accepted,
maintain the existing voting or distribution rights, or both, of those holders.

An offer under subsection (1) must remain open for acceptance for a reason-
able time.

The constitution of a company may negate, limit, or modify the requirements
of this section.

Consideration for issue of shares

The consideration for which a share is issued may take any form and may be
cash, promissory notes, contracts for future services, real or personal property,
or other financial products of the company.

Section 46: amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM409541
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM5561603

Reprinted as at
12 November 2018 Companies Act 1993 Part 6 s 47

46A Consideration for issue of shares on registration

47
(D

2

3)

A shareholder is not liable to pay or provide any consideration in respect of an
issue of shares under section 41(a) unless—

(a)  the constitution of the company specifies the consideration to be paid or
provided for those shares; or

(b)  the shareholder is liable to pay or provide consideration for those shares
pursuant to either a pre-incorporation contract (within the meaning of
section 182) or a contract entered into after the registration of the com-
pany.

Section 46A: inserted, on 30 June 1997, by section 4 of the Companies Act 1993 Amendment Act

1997 (1997 No 27).

Consideration to be decided by board

Before the board of a company issues shares under section 42 or section 44, the
board must—

(a)  decide the consideration for which the shares will be issued and the
terms on which they will be issued; and

(b) if the shares are to be issued other than for cash, determine the reason-
able present cash value of the consideration for the issue; and

(c) resolve that, in its opinion, the consideration for and terms of the issue
are fair and reasonable to the company and to all existing shareholders;
and

(d) if the shares are to be issued other than for cash, resolve that, in its opin-
ion, the present cash value of the consideration to be provided for the
issue of the shares is not less than the amount to be credited for the issue
of the shares.

The directors who vote in favour of a resolution required by subsection (1)
must sign a certificate—

(a)  stating the consideration for, and the terms of, the issue; and
(b)  describing the consideration in sufficient detail to identify it; and

(c)  where a present cash value has been determined in accordance with sub-
section (1)(b), stating that value and the basis for assessing it; and

(d) stating that, in their opinion, the consideration for and terms of issue are
fair and reasonable to the company and to all existing shareholders; and

(e) if the shares are to be issued other than for cash stating that, in their
opinion, the present cash value of the consideration to be provided for
the issue of the shares is not less than the amount to be credited for the
issue of the shares.

Before shares that have already been issued are credited as fully or partly paid
up other than for cash, the board must—
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(a)  determine the reasonable present cash value of the consideration; and

(b)  resolve that, in its opinion, the present cash value of the consideration
1s—
(i)  fair and reasonable to the company and to all existing sharehold-
ers; and
(1)  not less than the amount to be credited in respect of the shares.

The directors who vote in favour of a resolution under subsection (3) must sign
a certificate—

(a)  describing the consideration in sufficient detail to identify it; and
(b)  stating—
(i)  the present cash value of the consideration and the basis for
assessing it; and
(i)  that the present cash value of the consideration is fair and reason-
able to the company and to all existing shareholders; and

(iii)  that the present cash value of the consideration is not less than the
amount to be credited in respect of the shares.

The board must deliver a copy of a certificate that complies with subsection (2)
or subsection (4) to the Registrar for registration within 10 working days after
it is given.

For the purposes of this section, shares that are or are to be credited as paid up,
whether wholly or partly, as part of an arrangement that involves the transfer of
property or the provision of services and an exchange of cash or cheques or
other negotiable instruments, whether simultaneously or not, must be treated as
paid up other than in cash to the value of the property or services.

A director who fails to comply with subsection (2) or subsection (4) commits
an offence and is liable on conviction to the penalty set out in section 373(1).

Nothing in this section applies to the issue of shares in a company on—
(a)  the conversion of any convertible financial products; or
(b) the exercise of any option to acquire shares in the company.

If the board of a company fails to comply with subsection (5), every director of
the company commits an offence and is liable, on conviction, to the penalty set
out in section 374(2).

Section 47(8)(a): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Exceptions to section 47
Section 47 does not apply to—

(a)  the issue of shares that are fully paid up from the reserves of the com-
pany to all shareholders of the same class in proportion to the number of
shares held by each shareholder:
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(b)  the consolidation and division of the shares or any class of shares in the
company in proportion to those shares or the shares in that class:

(c) the subdivision of the shares or any class of shares in the company in
proportion to those shares or the shares in that class.

Consideration in relation to issue of options and convertible financial
products

Before the board of a company issues any financial products that are converti-
ble into shares in the company or any options to acquire shares in the company,
the board must—

(a)  decide the consideration for which the convertible financial products or
options, and, in either case, the shares will be issued and the terms on
which they will be issued; and

(b) if the shares are to be issued other than for cash, determine the reason-
able present cash value of the consideration for the issue; and

(c)  resolve that, in its opinion, the consideration for and terms of the issue of
the convertible financial products or options, and, in either case, the
shares are fair and reasonable to the company and to all existing share-
holders; and

(d) if the shares are to be issued other than for cash, resolve that, in its opin-
ion, the present cash value of the consideration to be provided is not less
than the amount to be credited for the issue of the shares.

The directors who vote in favour of a resolution required by subsection (1)
must sign a certificate—

(a)  stating the consideration for, and the terms of, the issue of the converti-
ble financial products or options, and, in either case, the shares; and

(b)  describing the consideration in sufficient detail to identify it; and

(c)  where a present cash value has been determined in accordance with sub-
section (1)(b), stating that value and the basis for assessing it; and

(d) stating that, in their opinion, the consideration for and terms of issue of
the convertible financial products or options, and, in either case, the
shares are fair and reasonable to the company and to all existing share-
holders; and

(e) if the shares are to be issued other than for cash, stating that, in their
opinion, the present cash value of the consideration to be provided is not
less than the amount to be credited for the issue of the shares.

The board must deliver a copy of a certificate that complies with subsection (2)
to the Registrar for registration within 10 working days after it is given.

For the purposes of this section, shares that are to be credited as paid up,
whether wholly or partly, as part of an arrangement that involves the transfer of
property or the provision of services and an exchange of cash or cheques or
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other negotiable instruments, whether simultaneously or not, must be treated as
paid up other than in cash to the value of the property or services.

A director who fails to comply with subsection (2) commits an offence and is
liable on conviction to the penalty set out in section 373(1).

If the board of a company fails to comply with subsection (3), every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Section 49 heading: amended, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Section 49(1): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 49(1)(a): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 49(1)(c): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 49(2)(a): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 49(2)(d): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Consent to issue of shares

The issue by a company of a share that—

(a) increases a liability of a person to the company; or
(b)  imposes a new liability on a person to the company—

is void if that person or an agent of that person authorised in writing does not
consent in writing to becoming the holder of the share before it is issued.

Time of issue of shares

A share is issued when the name of the holder is entered on the share register.
Distributions to shareholders

Board may authorise distributions

The board of a company that is satisfied on reasonable grounds that the com-
pany will, immediately after the distribution, satisfy the solvency test may, sub-
ject to section 53 and the constitution of the company, authorise a distribution
by the company at a time, and of an amount, and to any shareholders it thinks
fit.

The directors who vote in favour of a distribution must sign a certificate stating
that, in their opinion, the company will, immediately after the distribution, sat-
isfy the solvency test and the grounds for that opinion.

If, after a distribution is authorised and before it is made, the board ceases to be
satisfied on reasonable grounds that the company will, immediately after the
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distribution is made, satisfy the solvency test, any distribution made by the
company is deemed not to have been authorised.

In applying the solvency test for the purposes of this section and section 56,—

(a) debts includes fixed preferential returns on shares ranking ahead of
those in respect of which a distribution is made (except where that fixed
preferential return is expressed in the constitution as being subject to the
power of the directors to make distributions), but does not include debts
arising by reason of the authorisation; and

(b) liabilities includes the amount that would be required, if the company
were to be removed from the New Zealand register after the distribution,
to repay all fixed preferential amounts payable by the company to share-
holders, at that time, or on earlier redemption (except where such fixed
preferential amounts are expressed in the constitution as being subject to
the power of directors to make distributions); but, subject to paragraph
(a), does not include dividends payable in the future.

Every director who fails to comply with subsection (2) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

Dividends

A dividend is a distribution other than a distribution to which section 59 or
section 76 applies.

The board of a company must not authorise a dividend—
(a) inrespect of some but not all the shares in a class; or

(b) that is of a greater value per share in respect of some shares of a class
than it is in respect of other shares of that class—

unless the amount of the dividend in respect of a share of that class is in pro-
portion to the amount paid to the company in satisfaction of the liability of the
shareholder under the constitution of the company or under the terms of issue
of the share or is required, for a portfolio tax rate entity, as a result of section
HL 7 of the Income Tax Act 2004.

Notwithstanding subsection (2), a shareholder may waive his or her entitlement

to receive a dividend by notice in writing to the company signed by or on
behalf of the shareholder.

Section 53(2): amended, on 1 October 2007, by section 70 of the Taxation (KiwiSaver and Company
Tax Rate Amendments) Act 2007 (2007 No 19).

Section 53(2): amended, on 1 October 2007, by section 219 of the Taxation (Savings Investment and
Miscellaneous Provisions) Act 2006 (2006 No 81).

Shares in lieu of dividends

Subject to the constitution of the company, the board of a company may issue
shares to any shareholders who have agreed to accept the issue of shares,
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wholly or partly, in lieu of a proposed dividend or proposed future dividends
if—

(a)  the right to receive shares, wholly or partly, in lieu of the proposed divi-
dend or proposed future dividends has been offered to all shareholders of
the same class on the same terms; and

(b) if all shareholders elected to receive the shares in lieu of the proposed
dividend, relative voting or distribution rights, or both, would be main-
tained; and

(c)  the shareholders to whom the right is offered are afforded a reasonable
opportunity of accepting it; and

(d)  the shares issued to each shareholder are issued on the same terms and
subject to the same rights as the shares issued to all shareholders in that
class who agree to receive the shares; and

(e)  the provisions of section 47 are complied with by the board.

Shareholder discounts

The board of a company may resolve that the company offer shareholders dis-
counts in respect of some or all of the goods sold or services provided by the
company.

The board may approve a discount scheme under subsection (1) only if it has
previously resolved that the proposed discounts are—

(a)  fair and reasonable to the company and to all shareholders; and

(b)  to be available to all shareholders or all shareholders of the same class
on the same terms.

A discount scheme may not be approved or continued by the board unless it is
satisfied on reasonable grounds that the company satisfies the solvency test.

Subject to subsection (5), a discount accepted by a shareholder under a dis-
count scheme approved under this section is not a distribution for the purposes
of this Act.

Where—

(a)  adiscount is accepted by a shareholder under a scheme approved or con-
tinued by the board; and

(b) at the time the scheme was approved or the discount was offered, the
board ceased to be satisfied on reasonable grounds that the company
would satisfy the solvency test,—

the provisions of section 56 shall apply in relation to the discount with such
modifications as may be necessary as if the discount were a distribution that is
deemed not to have been authorised.
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Recovery of distributions

A distribution made to a shareholder at a time when the company did not,
immediately after the distribution, satisfy the solvency test may be recovered
by the company from the shareholder unless—

(a)  the shareholder received the distribution in good faith and without know-
ledge of the company’s failure to satisfy the solvency test; and

(b)  the shareholder has altered the shareholder’s position in reliance on the
validity of the distribution; and

(c) it would be unfair to require repayment in full or at all.
If, in relation to a distribution made to sharcholders,—

(a) the procedure set out in section 52 or section 70 or section 77, as the
case may be, has not been followed; or

(b)  reasonable grounds for believing that the company would satisfy the sol-
vency test in accordance with section 52 or section 70 or section 77, as
the case may be, did not exist at the time the certificate was signed,—

a director who—
(c) failed to take reasonable steps to ensure the procedure was followed; or
(d) signed the certificate, as the case may be,—

is personally liable to the company to repay to the company so much of the dis-
tribution as is not able to be recovered from shareholders.

If, by virtue of section 52(3) or section 70(3) or section 77(3), as the case may
be, a distribution is deemed not to have been authorised, a director who—

(a)  ceased after authorisation but before the making of the distribution to be
satisfied on reasonable grounds for believing that the company would
satisfy the solvency test immediately after the distribution is made; and

(b) failed to take reasonable steps to prevent the distribution being made,—

is personally liable to the company to repay to the company so much of the dis-
tribution as is not able to be recovered from shareholders.

If, by virtue of section 55(5), a distribution is deemed not to have been author-
ised, a director who failed to take reasonable steps to prevent the distribution
being made is personally liable to the company to repay to the company so
much of the distribution as is not able to be recovered from shareholders.

If, in an action brought against a director or shareholder under this section, the
court is satisfied that the company could, by making a distribution of a lesser
amount, have satisfied the solvency test, the court may—

(a)  permit the shareholder to retain; or
(b) relieve the director from liability in respect of—

an amount equal to the value of any distribution that could properly have been
made.
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Reduction of shareholder liability a distribution

If a company proposes to alter its constitution, or to acquire shares issued by it,
or redeem shares under section 69, as the case may be, in a manner which
would cancel or reduce the liability of a shareholder to the company in relation
to a share held prior to that alteration, acquisition, or redemption, the proposed
cancellation or reduction of liability is to be treated,—

(a)  for the purposes of section 52, as if it were a distribution; and

(b)  for the purposes of subsections (2) and (3) of section 53, as if it were a
dividend.

If a company has altered its constitution, or acquired shares, or redeemed
shares under section 69, as the case may be, in a manner which cancels or
reduces the liability of a shareholder to the company in relation to a share held
prior to that alteration, acquisition, or redemption, that cancellation or reduc-
tion of liability is to be treated for the purposes of section 56 as a distribution
of the amount by which that liability was reduced.

If the liability of a shareholder of an amalgamating company to that company
in relation to a share held before the amalgamation is—

(a)  greater than the liability of that shareholder to the amalgamated com-
pany in relation to a share or shares into which that share is converted; or

(b) cancelled by the cancellation of that share in the amalgamation,—

the reduction of liability effected by the amalgamation is to be treated for the
purposes of section 56(1) and (5) as a distribution by the amalgamated com-
pany to that shareholder, whether or not that shareholder becomes a share-
holder of the amalgamated company of the amount by which that liability was
reduced.

Company may acquire its own shares

Company may acquire its own shares

A company may, in accordance with sections 59 to 66, section 107, and sec-
tions 110 to 112C, but not otherwise, acquire its own shares.

Shares acquired by a company otherwise than in accordance with sections 59 to
66 and 110 to 112C are deemed to be cancelled immediately on acquisition.

Within 10 working days of the purchase or acquisition of the shares, the board
of the company must ensure that notice in the prescribed form of the purchase
or acquisition is delivered to the Registrar for registration.

If the board of a company fails to comply with subsection (3), every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).
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Section 58(1): amended, on 17 September 2008, by section 4 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Section 58(2): amended, on 17 September 2008, by section 4 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Section 58(2): amended, on 1 July 1994, by section 7 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Acquisition of company’s own shares

Subject to section 52, a company may purchase or otherwise acquire shares
issued by it if it is expressly permitted to do so by its constitution.

The purchase or acquisition of the shares must be made in accordance with sec-
tion 60 or section 63 or section 65.

Nothing in this section or in sections 60 to 67 limits or affects—

(a) an order of the court that requires a company to purchase or acquire its
own shares; or

(b)  sections 110 and 118 (which relate to the right of a shareholder to require
a company to purchase shares).

Section 59(3)(b): replaced, on 1 July 1994, by section 8 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Board may make offer to acquire shares

The board of a company may make an offer to acquire shares issued by the
company if the offer is—

(a)  an offer to all shareholders to acquire a proportion of their shares, that—

(i)  would, if accepted, leave unaffected relative voting and distribu-
tion rights; and

(i)  affords a reasonable opportunity to accept the offer; or
(b)  an offer to 1 or more shareholders to acquire shares—
(i)  to which all shareholders have consented in writing; or

(i1) that is expressly permitted by the constitution, and is made in
accordance with the procedure set out in section 61.

Where an offer is made in accordance with subsection (1)(a),—

(a)  the offer may also permit the company to acquire additional shares from
a shareholder to the extent that another shareholder does not accept the
offer or accepts the offer only in part; and

(b)  if the number of additional shares exceeds the number of shares that the
company is entitled to acquire, the number of additional shares shall be
reduced rateably.

The board may make an offer under subsection (1) only if it has previously
resolved—
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(a) that the acquisition in question is in the best interests of the company;
and

(b)  that the terms of the offer and the consideration offered for the shares are
fair and reasonable to the company; and

(c) that it is not aware of any information that will not be disclosed to share-
holders—

(i)  which is material to an assessment of the value of the shares; and

(i1)) as a result of which the terms of the offer and consideration
offered for the shares are unfair to shareholders accepting the
offer.

The resolution must set out in full the reasons for the director’s conclusions.

The directors who vote in favour of a resolution required by subsection (3)
must sign a certificate as to the matters set out in that subsection, and may
combine it with the certificate required by section 52 and any certificate
required under section 61.

The board of a company must not make an offer under subsection (1) if, after
the passing of a resolution under subsection (3) and before the making of the
offer to acquire the shares,—

(a)  the board ceases to be satisfied that the acquisition in question is in the
best interests of the company; or

(b)  the board ceases to be satisfied that the terms of the offer and the consid-
eration offered for the shares are fair and reasonable to the company; or

(c)  the board becomes aware of any information that will not be disclosed to
shareholders—

(i)  which is material to an assessment of the value of the shares; or

(i1) as a result of which the terms of the offer and consideration
offered for the shares would be unfair to shareholders accepting
the offer.

Every director who fails to comply with subsection (5) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

Special offers to acquire shares

The board may make an offer under section 60(1)(b)(i1) only if it has previ-
ously resolved—

(a)  that the acquisition is of benefit to the remaining shareholders; and

(b) that the terms of the offer and the consideration offered for the shares are
fair and reasonable to the remaining shareholders.

The resolution must set out in full the reasons for the directors’ conclusions.

The directors who vote in favour of a resolution required by subsection (1)
must sign a certificate as to the matters set out in that subsection.
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A board must not make an offer under section 60(1)(b)(ii) if, after the passing
of a resolution under subsection (1) of this section and before the making of the
offer to acquire the shares, the board ceases to be satisfied that—

(a) the acquisition is of benefit to the remaining shareholders; or

(b)  the terms of the offer and the consideration offered for the shares are fair
and reasonable to the remaining shareholders.

Before an offer is made pursuant to a resolution under subsection (1), the com-
pany must send to each shareholder a disclosure document that complies with
section 62.

The offer must be made not less than 10 working days and not more than 12
months after the disclosure document has been sent to each shareholder.

Nothing in subsections (5) and (6) applies to an offer to a shareholder by a
company if—

(a)  the company is a listed issuer; and

(b)  the offer is to acquire fewer of the quoted shares of the company than the
minimum holding of those shares in the company determined by the
operator of the relevant licensed market.

A shareholder or the company may apply to the court for an order restraining
the proposed acquisition on the grounds that—

(a) it is not in the best interests of the company and of benefit to remaining
shareholders; or

(b)  the terms of the offer and the consideration offered for the shares are not
fair and reasonable to the company and remaining shareholders.

Every director who fails to comply with subsection (3) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

If a company fails to comply with subsection (5),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Section 61(7): replaced, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Disclosure document

For the purposes of section 61, a disclosure document is a document that sets
out—

(a)  the nature and terms of the offer, and if made to specified shareholders,
to whom it will be made; and

(b)  the nature and extent of any relevant interest of any director of the com-
pany in any shares the subject of the offer; and
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(c) the text of the resolution required by section 61, together with such fur-
ther information and explanation as may be necessary to enable a
reasonable shareholder to understand the nature and implications for the
company and its shareholders of the proposed acquisition.

Stock exchange acquisitions subject to prior notice to shareholders

The board of a company may make offers on 1 or more stock exchanges to all
shareholders to acquire shares only if it has previously resolved—

(a)  to acquire, by means of offers on 1 or more stock exchanges to all share-
holders, not more than a specified number of shares; and

(b)  that the acquisition is in the best interests of the company and its share-
holders; and

(c)  that the terms of the offer and the consideration offered for the shares are
fair and reasonable to the company and its shareholders; and

(d) that it is not aware of any information that will not be disclosed to share-
holders—

(i)  which is material to an assessment of the value of the shares; and

(i) as a result of which the terms of the offer and consideration
offered for the shares are unfair to shareholders accepting the
offer.

The resolution must set out in full the reasons for the directors’ conclusions.

The directors who vote in favour of a resolution required by subsection (1)
must sign a certificate as to the matters set out in that subsection and may com-
bine it with the certificate required by section 52.

Offers may be made under subsection (1) by any director or employee of the
company who is authorised to do so by the resolution of the board under that
subsection.

An offer must not be made under subsection (1) if the number of shares to be
acquired together with any shares already acquired would exceed the maximum
number of shares the board has resolved to acquire under that subsection.

An offer must not be made under subsection (1) if, after the passing of a reso-
lution under that subsection and before the making of the offer to acquire the
shares,—

(a) the board ceases to be satisfied that the acquisition is in the best interests
of the company and its shareholders; or

(b)  the board ceases to be satisfied that the terms of the offer and the consid-
eration offered for the shares are fair and reasonable to the company and
its shareholders; or

(c)  the board becomes aware of any information that will not be disclosed to
shareholders—
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(i)  which is material to an assessment of the value of the shares; or

(i1)) as a result of which the terms of the offer and consideration
offered for the shares would be unfair to shareholders accepting

the offer.
Before an offer is made pursuant to a resolution under subsection (1), the com-
pany must send to each shareholder a disclosure document that complies with
section 64.

The offer must be made not less than 10 working days and not more than 12
months after the disclosure document has been sent to each shareholder.

A shareholder or the company may apply to the court for an order restraining
the proposed acquisition on the grounds that—

(a) itis not in the best interests of the company or the shareholders; or

(b)  the terms of the offer and, if it is disclosed, the consideration offered for
the shares are not fair and reasonable to the company or the sharehold-
ers.

Every director who fails to comply with subsection (3) commits an offence and

is liable on conviction to the penalty set out in section 373(1).

If a company fails to comply with subsection (6),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Section 63(1): amended, on 1 July 1994, by section 10(1) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 63(1)(a): amended, on 1 July 1994, by section 10(1) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 63(3A): inserted, on 1 July 1994, by section 10(2) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 63(4): amended, on 1 July 1994, by section 10(3) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 63(5): amended, on 1 July 1994, by section 10(4) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 63(10): replaced, on 11 September 2014, by section 58 of the Companies Amendment Act
2014 (2014 No 46).

Disclosure document

For the purposes of section 63, a disclosure document is a document that sets
out—

(a) the maximum number of shares that the board has resolved to acquire
under section 63(1); and

(b)  the nature and terms of the offer; and
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(c) the nature and extent of any relevant interest of any director of the com-
pany in any shares that may be acquired; and

(d) the text of the resolution required by section 63(1), together with such
further information and explanation as may be necessary to enable a
reasonable shareholder to understand the nature and implications for the
company and its shareholders of the proposed acquisition.

Nothing in subsection (1) requires the disclosure of the consideration the board
proposes to offer to acquire the shares.

Stock exchange acquisitions not subject to prior notice to shareholders

The board of a company may acquire shares on a stock exchange from its
shareholders if the following conditions are satisfied:

(a)  that, prior to the acquisition, the board of the company has resolved—

(i)  that the acquisition in question is in the best interests of the com-
pany and the shareholders; and

(i1)  that the terms of and consideration for the acquisition are fair and
reasonable to the company; and

(iii)  that it is not aware of any information that is not available to
shareholders—

(A) that is material to an assessment of the value of the shares;
and

(B) as a result of which the terms of and consideration for the
acquisition are unfair to shareholders from whom any
shares are acquired; and

(b) that the number of shares acquired together with any other shares
acquired under this section in the preceding 12 months does not exceed
5% of the shares in the same class as at the date 12 months prior to the
acquisition of the shares.

Within 10 working days after the shares are acquired, the company must send
to each stock exchange on which the shares of the company are listed a notice
containing the following particulars:

(a)  the class of shares acquired:
(b)  the number of shares acquired:
(c)  the consideration paid or payable for the shares acquired:

(d) if known to the company, the identity of the seller and, if the seller was
not the beneficial owner, the beneficial owner.

[Repealed]

Acquisitions may be made under subsection (1) by any director or employee of
the company who is authorised to do so by the resolution of the board under
that subsection.
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If a company fails to comply with subsection (2),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b) every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Section 65(2): replaced, on 1 July 1994, by section 11(1) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 65(2A): repealed, on 31 August 2012, by section 4(1) of the Companies Amendment Act
(No 2) 2012 (2012 No 60).

Section 65(2B): inserted, on 1 July 1994, by section 11(1) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 65(3): amended, on 31 August 2012, by section 4(2) of the Companies Amendment Act
(No 2) 2012 (2012 No 60).

Cancellation of shares repurchased

Subject to sections 67A to 67C, shares that are acquired by a company pursuant
to section 59 or sections 112 to 112C are deemed to be cancelled immediately
on acquisition.

Shares are acquired for the purposes of subsection (1) on the date on which the
company would, apart from this section, become entitled to exercise the rights
attached to the shares.

On the cancellation of a share under this section,—
(a) the rights and privileges attached to that share expire; but

(b)  the share may be reissued in accordance with this Part.

Section 66(1): replaced, on 1 July 1994, by section 2 of the Companies Act 1993 Amendment Act
(No 2) 1994 (1994 No 82).

Section 66(1): amended, on 17 September 2008, by section 5 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Enforceability of contract to repurchase shares

A contract with a company providing for the acquisition by the company of its
shares is specifically enforceable against the company except to the extent that
the company would, by performance, be unable to satisfy the solvency test in
accordance with section 52.

The company has the burden of proving that performance of the contract would
result in the company being unable to satisfy the solvency test in accordance
with section 52.

Until the company has fully performed a contract referred to in subsection (1),
the other party to the contract retains the status of a claimant entitled to be paid
as soon as the company is lawfully able to do so or, prior to the removal of the
company from the New Zealand register, to be ranked subordinate to the rights
of creditors but in priority to the other shareholders.
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Treasury stock

Heading: inserted, on 1 July 1994, by section 3 of the Companies Act 1993 Amendment Act (No 2)
1994 (1994 No 82).

Company may hold its own shares

Shares acquired by a company pursuant to section 59 or sections 112 to 112C
shall not be deemed to be cancelled under section 66(1) if—

(a)  the constitution of the company expressly permits the company to hold
its own shares; and

(b)  the board of the company resolves that the shares concerned shall not be
cancelled on acquisition; and

(c)  the number of shares acquired, when aggregated with shares of the same
class held by the company pursuant to this section at the time of the
acquisition, does not exceed 5% of the shares of that class previously
issued by the company, excluding shares previously deemed to be can-
celled under section 66(1).

Shares acquired by a company pursuant to section 59 or sections 112 to 112C
that, pursuant to this section, are not deemed to be cancelled shall be held by
the company in itself.

A share that a company holds in itself under subsection (2) may be cancelled
by the board of the company resolving that the share is cancelled; and the share
shall be deemed to be cancelled on the making of such a resolution.

Section 67A: inserted, on 1 July 1994, by section 3 of the Companies Act 1993 Amendment Act
(No 2) 1994 (1994 No 82).

Section 67A(1): amended, on 17 September 2008, by section 6 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Section 67A(2): amended, on 17 September 2008, by section 6 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Rights and obligations of shares company holds in itself suspended

The rights and obligations attaching to a share that a company holds in itself
pursuant to section 67A shall not be exercised by or against a company while it
holds the share.

Without limiting subsection (1), while a company holds a share in itself pur-
suant to section 67A, the company shall not—

(a) exercise any voting rights attaching to the share; or

(b) make or receive any distribution authorised or payable in respect of the
share.

Section 67B: inserted, on 1 July 1994, by section 3 of the Companies Act 1993 Amendment Act
(No 2) 1994 (1994 No 82).
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Subject to subsection (2), section 47 shall apply to the transfer of a share held
by a company in itself as if the transfer were the issue of the share under sec-
tion 42 or section 44.

Section 47(2) shall not apply to the transfer of a share held by a company in
itself if the share is transferred by means of a system that is approved under
section 376 of the Financial Markets Conduct Act 2013.

Subject to subsection (1), the transfer of a share by a company in itself shall not
be subject to any provisions in this Act or the company’s constitution relating
to the issue of shares, except to the extent the company’s constitution expressly
applies those provisions.

A company must not grant an option to acquire a share it holds in itself or enter
into any obligations to transfer such a share if—

(a) the company has received notice in writing of a takeover offer made
under the Takeovers Code in force under the Takeovers Act 1993; or

(b) in the case of shares that are quoted on a stock exchange, the stock
exchange makes a public release that a takeover offer for more than 20%
of the quoted shares is to be made.

Section 67C: inserted, on 1 July 1994, by section 3 of the Companies Act 1993 Amendment Act
(No 2) 1994 (1994 No 82).

Section 67C(2): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 67C(4): replaced, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Redemption of shares

Meaning of redeemable
For the purposes of this Act, a share is redeemable if—

(a) the constitution of the company makes provision for the company to
issue redeemable shares; and

(b)  the constitution or the terms of issue of the share makes provision for the
redemption of that share by the company—

(1)  at the option of the company; or
(i1)  at the option of the holder of the share; or

(iii)) on a date specified in the constitution or the terms of issue of the
share—

for a consideration that is—
(iv)  specified; or

(v)  to be calculated by reference to a formula; or
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(vi) required to be fixed by a suitably qualified person who is not asso-
ciated with or interested in the company.

Section 68: replaced, on 3 June 1998, by section 2 of the Companies Amendment Act 1998 (1998
No 31).

Redemption at option of company

A company must not exercise an option to redeem shares unless—

(a)  the option is exercised in relation to all shareholders of the same class
and in a manner that will leave unaffected relative voting and distribu-
tion rights; or

(b)  the option is exercised in relation to 1 or more shareholders and—
(i)  all shareholders have consented in writing; or

(i1)  the option is expressly permitted by the constitution and is exer-
cised in accordance with the procedure set out in section 71.

A company must not exercise an option to redeem shares unless, before the
exercise of the option, the board of the company has resolved—

(a)  that the redemption of the shares is in the best interests of the company;
and

(b)  the consideration for the redemption of the shares is fair and reasonable
to the company.

The resolution must set out in full the grounds for the directors’ conclusions.

The directors who vote in favour of a resolution required by subsection (2)
must sign a certificate as to the matters set out in that subsection and may com-
bine it with the certificate required by section 70 and any certificate required
by section 71.

A company must not exercise an option to redeem shares under subsection (1)
if, after the passing of a resolution under that subsection and before the exer-
cise of the option to redeem the shares, the board ceases to be satisfied that—

(a)  the redemption of the shares is in the best interests of the company; or

(b)  the consideration for the exercise of the option is fair and reasonable to
the company.

Every director who fails to comply with subsection (4) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

Company must satisfy solvency test

A company must not exercise an option to redeem a share unless the board of
the company is satisfied on reasonable grounds that the company will, immedi-
ately after the share is redeemed, satisfy the solvency test in accordance with
section 52.
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The directors who vote in favour of exercising the option must sign a certifi-
cate stating that, in their opinion, the company will, immediately after the share
is redeemed, satisfy the solvency test and the grounds for that opinion.

If, after a resolution is passed under subsection (1) and before the option is
exercised, the board ceases to be satisfied on reasonable grounds that the com-
pany will, immediately after the share is redeemed, satisfy the solvency test in
accordance with section 52, any redemption of the share is deemed not to have
been authorised for the purpose of that section.

Every director who fails to comply with subsection (2) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

The provisions of section 56 apply in relation to the redemption of a share at
the option of the company with such modifications as may be necessary.

Special redemption of shares

A company may exercise an option to redeem shares under section 69(1)(b)(ii)
only if the board has previously resolved—

(a)  that the redemption of the shares is of benefit to the remaining share-
holders; and

(b)  that the consideration for the redemption of the shares is fair and reason-
able to the remaining shareholders.

The resolution must set out in full the grounds for the directors’ conclusions.

The directors who vote in favour of a resolution required by subsection (1)
must sign a certificate as to the matters set out in that subsection.

A company must not exercise an option to redeem shares under section
69(1)(b)(ii) if, after the passing of a resolution under subsection (1) and before
the option is exercised, the board ceases to be satisfied that—

(a)  the redemption of the shares is of benefit to the remaining shareholders;
or

(b)  the consideration for the redemption of the shares is fair and reasonable
to the remaining shareholders.

Before the option is exercised pursuant to a resolution under subsection (1), the
company must send to each shareholder a disclosure document that complies
with section 72.

The option must be exercised not less than 10 and not more than 30 working
days after the disclosure document has been sent to each shareholder.

A shareholder or the company may apply to the court for an order restraining
the proposed exercise of the option on the grounds that—

(a) it is not in the best interests of the company or of benefit to remaining
shareholders; or
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(b)  the consideration for the redemption is not fair or reasonable to the com-
pany or remaining shareholders.

Every director who fails to comply with subsection (3) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

If a company fails to comply with subsection (5),—

(a)  the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b) every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Disclosure document

For the purposes of section 71, a disclosure document is a document that sets
out—

(a)  the nature and terms of the redemption of the shares, and if the option to
redeem the shares is to be exercised in relation to specified shareholders,
the names of those shareholders; and

(b)  the text of the resolution required by section 71, together with such fur-
ther information and explanation as may be necessary to enable a
reasonable shareholder to understand the nature and implications for the
company and its shareholders of the proposed redemption.

Cancellation of shares redeemed

Shares that are redeemed by a company pursuant to section 69 are deemed to
be cancelled immediately on redemption.

On the cancellation of a share under this section,—
(a)  the rights and privileges attached to that share expire; but

(b)  the share may be reissued in accordance with this Part.

Redemption at option of shareholder

Subject to this section, if a share is redeemable at the option of the holder of
the share, and the holder gives proper notice to the company requiring the com-
pany to redeem the share,—

(a) the company must redeem the share on the date specified in the notice,
or if no date is specified, on the date of receipt of the notice; and

(b)  the share is deemed to be cancelled on the date of redemption; and

(c) from the date of redemption the former shareholder ranks as an unse-
cured creditor of the company for the consideration payable on redemp-
tion.

A redemption under this section—

(a) isnot a distribution for the purposes of sections 52 and 53; but
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(b)  is deemed to be a distribution for the purposes of subsections (1) and (5)
of section 56.

Section 74(1)(c): amended, on 15 April 2004, by section 4 of the Companies Amendment Act (No 2)
2004 (2004 No 24).

Redemption on fixed date

Subject to this section, if a share is redeemable on a specified date—
(a)  the company must redeem the share on that date; and

(b)  the share is deemed to be cancelled on that date; and

(c) from that date the former shareholder ranks as an unsecured creditor of
the company for the consideration payable on redemption.

A redemption under this section—
(a)  is not a distribution for the purposes of sections 52 and 53; but

(b)  is deemed to be a distribution for the purposes of subsections (1) and (5)
of section 56.

Section 75(1)(c): amended, on 30 June 1997, by section 5 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Assistance by a company in the purchase of its own shares

Financial assistance

A company may give financial assistance to a person for the purpose of, or in
connection with, the purchase of a share issued or to be issued by the company,
or by its holding company, whether directly or indirectly, only if the financial
assistance is given in accordance with subsection (2); and—

(a)  all shareholders have consented in writing to the giving of the assistance;
or

(b)  the procedure set out in section 78 is followed; or
(c) the financial assistance is given in accordance with section 80.

A company may give financial assistance under subsection (1) if the board has
previously resolved that—

(a) the company should provide the assistance; and
(b)  giving the assistance is in the best interests of the company; and

(c)  the terms and conditions under which the assistance is given are fair and
reasonable to the company.

The resolution must set out in full the grounds for the directors’ conclusions.

The directors who vote in favour of a resolution under subsection (2) must sign
a certificate as to the matters set out in that subsection and may combine that
certificate with the certificate required under section 77 and any certificate
required under section 78.

69


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM244127
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM409543

Reprinted as at

Part 6 s 77 Companies Act 1993 12 November 2018

)

(6)

(7

77
(D

2

3)

“)

&)

(6)

(7

70

A company must not give financial assistance under subsection (1) if, after the
passing of a resolution under subsection (2) and before the assistance is given,
the board ceases to be satisfied that—

(a)  the giving of the assistance is in the best interests of the company; or

(b)  the terms and conditions under which the assistance is proposed are fair
and reasonable to the company.

For the purposes of this section, financial assistance includes a loan, a guaran-
tee, and the provision of a security.

Every director who fails to comply with subsection (4) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

Company must satisfy solvency test

A company must not give any financial assistance under section 76 unless the
board of the company is satisfied on reasonable grounds that the company will,
immediately after the giving of the financial assistance, satisfy the solvency
test.

The directors who vote in favour of the giving of the financial assistance must
sign a certificate stating that, in their opinion, the company will, immediately
after the financial assistance is given, satisfy the solvency test and the grounds
for that opinion.

If, after a resolution is passed under subsection (1) and before the financial
assistance is given, the board ceases to be satisfied on reasonable grounds that
the company will, immediately after the financial assistance is given, satisfy
the solvency test, any financial assistance given by the company is deemed not
to have been authorised.

Every director of a company who fails to comply with subsection (2) commits
an offence and is liable on conviction to the penalty set out in section 373(1).

The provisions of section 56 apply in relation to the giving of financial assist-
ance by a company with such modifications as may be necessary.

In applying the solvency test for the purposes of this section,—

assets excludes amounts of financial assistance given by the company at any
time under section 76 or section 107(1)(e) in the form of loans; and

liabilities includes the face value of all outstanding liabilities, whether contin-
gent or otherwise, incurred by the company at any time in connection with the
giving of financial assistance under section 76 or 107(1)(e).

Nothing in subsection (6) limits or affects the application of section 4(4).

Section 77(4): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 77(6): replaced, on 1 July 1994, by section 12 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).
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Section 77(6) assets: amended, on 15 April 2004, by section 5(a) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Section 77(6) liabilities: amended, on 15 April 2004, by section 5(b) of the Companies Amendment
Act (No 2) 2004 (2004 No 24).

Section 77(7): inserted, on 1 July 1994, by section 12 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Special financial assistance

Financial assistance may be given under section 76(1)(b) only if the board has
previously resolved—

(a) that giving the assistance in question is of benefit to those shareholders
not receiving the assistance; and

(b)  that the terms and conditions under which the assistance is given are fair
and reasonable to those shareholders not receiving the assistance.

The resolution must set out in full the reasons for the directors’ conclusions.

The directors who vote in favour of a resolution required by subsection (1)
must sign a certificate as to the matters set out in that subsection.

A company must not give financial assistance under section 76(1)(b) if, after
the passing of a resolution under subsection (1) and before the financial assist-
ance is given, the board ceases to be satisfied that—

(a) the giving of the financial assistance is of benefit to those shareholders
not receiving the assistance; or

(b)  the terms and conditions under which the assistance is given are fair and
reasonable to those shareholders not receiving it.

Before the financial assistance is given under section 76(1)(b), the company
must send to each shareholder a disclosure document that complies with sec-
tion 79.

The assistance may be given not less than 10 working days and not more than
12 months after the disclosure document has been sent to each shareholder.

A shareholder or the company may apply to the court for an order restraining
the proposed assistance being given on the ground that—

(a) it is not in the best interests of the company and of benefit to those
shareholders not receiving the assistance; or

(b)  the terms and conditions under which the assistance is to be given are
not fair and reasonable to the company and to those shareholders not
receiving the assistance.

Every director who fails to comply with subsection (3) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

If a company fails to comply with subsection (5),—

(a)  the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and
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For the purposes of section 78, a disclosure document is a document that sets

out—

(a)
(b)

(c)

the nature and terms of the financial assistance to be given, and to whom
it will be given; and

if the financial assistance is to be given to a nominee for another person,
the name of that other person; and

the text of the resolution required by section 78(1), together with such
further information and explanation as may be necessary to enable a
reasonable shareholder to understand the nature and implications for the
company and its shareholders of the proposed transaction.

Financial assistance not exceeding 5% of shareholders’ funds

Financial assistance may be given under section 76(1)(c), only if—

(a)

(b)

the amount of the financial assistance, together with any other financial
assistance given by the company pursuant to this paragraph, repayment
of which remains outstanding, would not exceed 5% of the aggregate of
amounts received by the company in respect of the issue of shares and
reserves as disclosed in the relevant statements or records, and the com-
pany receives fair value in connection with the assistance; and

within 10 working days of providing the financial assistance, the com-
pany sends a notice containing the particulars set out in subsection (1B)
to—

(i)  the licensed market operator of each licensed market on which the
shares of the company are quoted; or

(i1)  each shareholder of the company, if the shares of the company are
not quoted on any licensed market.

In subsection (1), relevant statements or records means—

(2)

(b)

financial statements of the company prepared for the most recently com-
pleted accounting period in accordance with generally accepted account-
ing practice; or

if those financial statements have not been prepared, the accounting
records of the company.

The particulars referred to in subsection (1)(b) are as follows:

(a)

(b)

the class and number of shares in respect of which the financial assist-
ance has been provided:

the consideration paid or payable for the shares in respect of which the
financial assistance has been provided:
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(c) the identity of the person receiving the financial assistance and, if that
person is not the beneficial owner of the shares in respect of which the
financial assistance has been provided, the identity of that beneficial
owner:

(d) the nature and, if quantifiable, the amount of the financial assistance.

The licensed market operator must ensure that the notice under subsection
(1)(b)(i) is notified in accordance with its arrangements for notifying disclos-
ures made to it (see section 314 of the Financial Markets Conduct Act 2013).

If a company fails to comply with subsection (1)(b),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Section 80(1)(a): amended, on 1 April 2014, by section 26(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 80(1)(b): replaced, on 30 May 2017, by section 17(1) of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 80(1A): inserted, on 1 April 2014, by section 26(2) of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Section 80(1B): inserted, on 30 May 2017, by section 17(2) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 80(1C): inserted, on 30 May 2017, by section 17(2) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Enforceability of transactions

Failure to comply with section 76 or section 78 or section 79 or section 80 does
not affect the validity of a transaction.

This section does not affect a liability of a director or any other person for
breach of a duty, or as a constructive trustee, or otherwise.

Cross-holdings

Subsidiary may not hold shares in holding company

Subject to this section, a subsidiary must not hold shares in its holding com-
pany.
An issue of shares by a holding company to its subsidiary is void and of no
effect.

A transfer of shares in a holding company to its subsidiary is void and of no
effect.

Where a company that holds shares in another company becomes a subsidiary
of that other company—
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(a) the company may, notwithstanding subsection (1), continue to hold those
shares; but

(b)  the exercise of any voting rights attaching to those shares shall be of no
effect.

Where a company on reregistration under this Act in accordance with the Com-
panies Reregistration Act 1993 held shares in another company and was a sub-
sidiary of that other company,—

(a)  the company may, notwithstanding subsection (1), continue to hold those
shares; but

(b) the exercise of any voting rights attaching to those shares shall be of no
effect.

Nothing in this section prevents a subsidiary holding shares in its holding com-
pany in its capacity as a personal representative or a trustee unless the holding
company or another subsidiary has a beneficial interest under the trust other
than an interest that arises by way of security for the purposes of a transaction
made in the ordinary course of the business of lending money.

This section applies to a nominee for a subsidiary in the same way as it applies
to the subsidiary.

Statement of shareholder rights

Statement of rights to be given to shareholders

Every company must issue to a shareholder, on request, a statement that sets
out—

(a)  the class of shares held by the shareholder, the total number of shares of
that class issued by the company, and the number of shares of that class
held by the shareholder; and

(b) the rights, privileges, conditions, and limitations, including restrictions
on transfer, attaching to the shares held by the shareholder; and

(c)  the relationship of the shares held by the shareholder to other classes of
shares.

The company is not obliged to provide a shareholder with a statement if—
(a)  astatement has been provided within the previous 6 months; and

(b)  the shareholder has not acquired or disposed of shares since the previous
statement was provided; and

(c) the rights attached to shares of the company have not been altered since
the previous statement was provided; and

(d) there are special circumstances that make it reasonable for the company
to refuse the request.
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The statement is not evidence of title to the shares or of any of the matters set
out in it.

The statement must state in a prominent place that it is not evidence of title to
the shares or of the matters set out in it.

If a company fails to comply with subsection (1),—

(a)  the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalties set out in section 374(1).

Section 83(2)(d): replaced, on 30 June 1997, by section 6 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Transfer of shares

Transfer of shares

Subject to the constitution of the company, shares in a company may be trans-
ferred by entry of the name of the transferee on the share register.

For the purpose of transferring shares, a form of transfer signed by the present
holder of the shares or by his or her personal representative must be delivered
to—

(a)  the company; or

(b) an agent of the company who maintains the share register under section
87(3).

The form of transfer must be signed by the transferee if registration as holder

of the shares imposes a liability to the company on the transferee.

On receipt of a form of transfer in accordance with subsection (2) and, if
applicable, subsection (3), the company must forthwith enter or cause to be
entered the name of the transferee on the share register as holder of the shares,
unless—

(a)  the board resolves within 30 working days of receipt of the transfer to
refuse or delay the registration of the transfer, and the resolution sets out
in full the reasons for doing so; and

(b)  notice of the resolution, including those reasons, is sent to the transferor
and to the transferee within 5 working days of the resolution being
passed by the board; and

(c) the Act or the constitution expressly permits the board to refuse or delay
registration for the reasons stated.

Subject to the constitution of a company, the board may refuse or delay the
registration of a transfer of shares if the holder of the shares has failed to pay to
the company an amount due in respect of those shares, whether by way of con-
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sideration for the issue of the shares or in respect of sums payable by the holder
of the shares in accordance with the constitution.

If a company fails to comply with subsection (4),—

(a)  the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Transfer of shares under approved system

Where shares in a company are transferred under a system of transfer approved
under section 376 of the Financial Markets Conduct Act 2013, the company
may refuse to complete or delay the registration of the transfer of the shares
if—

(a)  the board resolves, within 30 working days of such date as may be speci-
fied for the purpose in the Order in Council approving the system, to
refuse or delay registration of the transfer, and the resolution sets out in
full the reasons for doing so; and

(b)  notice of the resolution, including those reasons, is sent to the transferor
and to the transferee within 5 working days of the resolution being
passed by the board; and

(¢) either—

(i)  the Act or the constitution expressly permits the board to refuse or
delay registration for the reasons stated; or

(i1)) any identification number assigned to the shares or issued to the
holder of the shares under a system of transfer approved under
section 376 of the Financial Markets Conduct Act 2013 is not
recorded on the form of transfer of the shares or otherwise com-
municated in writing to the company by or on behalf of the trans-
feror.

If shares in a company are transferred in accordance with the rules of a desig-
nated settlement system, the company may refuse to complete or delay the
registration of the transfer of the shares if—

(a)  the board of the company resolves, within 30 working days of the date
on which the settlement was effected, to refuse or delay registration of
the transfer, and the resolution sets out in full the reasons for doing so;
and

(b)  notice of the resolution, including those reasons, is sent to the transferor
and to the transferee within 5 working days of the resolution being
passed by the board; and

(c) this Act or the constitution of the company expressly permits the board
to refuse or delay registration for the reasons stated.
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Subject to subsections (1) and (1A), if a company fails to enter or cause to be
entered the name of the transferee on the share register on a transfer of shares
effected in accordance with the rules of a designated settlement system, or
under a system approved under section 376 of the Financial Markets Conduct
Act2013,—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Section 85(1): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 85(1)(c): replaced, on 3 May 2001, by section 5 of the Companies Act 1993 Amendment Act
2001 (2001 No 18).

Section 85(1)(c)(ii): amended, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Section 85(1A): inserted, on 24 November 2009, by section 17(1) of the Reserve Bank of New Zea-
land Amendment Act 2009 (2009 No 53).

Section 85(2): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 85(2): amended, on 24 November 2009, by section 17(2)(a) of the Reserve Bank of New
Zealand Amendment Act 2009 (2009 No 53).

Section 85(2): amended, on 24 November 2009, by section 17(2)(b) of the Reserve Bank of New
Zealand Amendment Act 2009 (2009 No 53).

Transfer of shares by operation of law

Shares in a company may pass by operation of law notwithstanding the consti-
tution of the company.

Share register

Company to maintain share register

A company must maintain a share register that records the shares issued by the
company and states—

(a)  whether, under the constitution of the company or the terms of issue of
the shares, there are any restrictions or limitations on their transfer; and

(b)  where any document that contains the restrictions or limitations may be
inspected.

The share register must state, with respect to each class of shares,—

(a)  the names, alphabetically arranged, and the latest known address of each
person who is, or has within the last 10 years been, a shareholder; and

(b)  the number of shares of that class held by each shareholder within the
last 10 years; and

(c) the date of any—
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(i)  1issue of shares to; or
(i1))  repurchase or redemption of shares from; or
(i)  transfer of shares by or to—
each shareholder within the last 10 years, and in relation to the transfer,
the name of the person to or from whom the shares were transferred.
(3)  An agent may maintain the share register of the company.
(4)  If a company fails to comply with subsection (1) or subsection (2),—
(a)  the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2); and
(b) every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(2).
88  Place of share register
(1)  The share register may, if expressly permitted by the constitution, be divided
into 2 or more registers kept in different places.
(2)  The principal register must be kept in New Zealand.
(3) Ifashare register is divided into 2 or more registers kept in different places,—
(a) notice of the place where each register is kept must be delivered to the
Registrar for registration within 10 working days after the share register
is divided or any place where a register is kept is altered; and
(b) a copy of every register must be kept at the same place as the principal
register; and
(c) if an entry is made in a register other than the principal register, a corres-
ponding entry must be made within 10 working days in the copy of that
register kept with the principal register.
(4) In this section, principal register, in relation to a company, means—
(a) if the share register is not divided into 2 or more registers, the share
register:
(b) if the share register is divided into 2 or more registers, the register
described as the principal register in the last notice sent to the Registrar.
(5) Ifacompany fails to comply with subsection (2) or subsection (3),—
(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2); and
(b)  every director of the company commits an offence and is liable on con-
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Share register as evidence of legal title

Subject to section 91, the entry of the name of a person in the share register as
holder of a share is prima facie evidence that legal title to the share vests in that
person.

A company may treat the registered holder of a share as the only person
entitled to—

(a) exercise the right to vote attaching to the share; and
(b)  receive notices; and
(c) receive a distribution in respect of the share; and

(d) exercise the other rights and powers attaching to the share.

Directors’ duty to supervise share register

It is the duty of each director to take reasonable steps to ensure that the share
register is properly kept and that share transfers are promptly entered on it in
accordance with section 84.

A director who fails to comply with subsection (1) commits an offence and is
liable on conviction to the penalty set out in section 373(2).

Power of court to rectify share register

If the name of a person is wrongly entered in, or omitted from, the share regis-
ter of a company, the person aggrieved, or a shareholder, may apply to the
court—

(a)  for rectification of the share register; or

(b)  for compensation for loss sustained; or

(c)  for both rectification and compensation.

On an application under this section the court may order—
(a) rectification of the register; or

(b)  payment of compensation by the company or a director of the company
for any loss sustained; or

(c) rectification and payment of compensation.
On an application under this section, the court may decide—

(a) a question relating to the entitlement of a person who is a party to the
application to have his or her name entered in, or omitted from, the
register; and

(b) a question necessary or expedient to be decided for rectification of the
register.

Trusts not to be entered on register

No notice of a trust, whether express, implied, or constructive, may be entered
on the share register.

79



Reprinted as at

Part 6 s 93 Companies Act 1993 12 November 2018

93
(D

2

€)

94
(1)

2

94A

80

Personal representative may be registered

Notwithstanding section 92, a personal representative of a deceased person
whose name is registered in a share register of a company as the holder of a
share in that company is entitled to be registered as the holder of that share as
personal representative.

Notwithstanding section 92, a personal representative of a deceased person
beneficially entitled to a share in a company, being a share registered in a share
register of that company, is with the consent of the company and the registered
holder of that share, entitled to be registered as the holder of that share as per-
sonal representative.

The registration of a trustee, executor, or administrator pursuant to this section
does not constitute notice of a trust.

Assignee of bankrupt may be registered

Notwithstanding section 92, the assignee of the property of a bankrupt regis-
tered in a share register of a company as the holder of a share in that company
is entitled to be registered as the holder of that share as the assignee of the
property of the bankrupt.

Notwithstanding section 92, the assignee of the property of a bankrupt benefi-
cially entitled to a share in a company, being a share registered in a register of
that company, is, with the consent of the company and the registered holder of
that share, entitled to be registered as the holder of that share as the assignee of
the property of the bankrupt.

Ultimate holding company

Heading: inserted, on 1 May 2015, by section 11 of the Companies Amendment Act 2014 (2014
No 46).

Meaning of ultimate holding company information

For the purposes of this Act, ultimate holding company information means
information about whether a company has an ultimate holding company and, if
the company does, the following information:

(a)  the name of the ultimate holding company:

(b)  the ultimate holding company’s country of registration:

(c)  the ultimate holding company’s registration number or code (if any):
(d) the registered office of the ultimate holding company:

(e) any other prescribed information.

Section 94A: inserted, on 1 May 2015, by section 11 of the Companies Amendment Act 2014 (2014
No 46).
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Notice of ultimate holding company changes

The board of a company must ensure that notice (in the form and manner
required by the Registrar) of any changes in the company’s ultimate holding
company information is delivered to the Registrar for registration.

A notice under subsection (1) must—
(a)  specify the date of the change; and
(b)  include the new ultimate holding company information; and

(c)  be delivered to the Registrar within 20 working days of the date of the
change.

If a board of a company fails to comply with this section, every director of the
company commits an offence and is liable on conviction to the penalty set out
in section 374(2).

Section 94B: inserted, on 1 May 2015, by section 11 of the Companies Amendment Act 2014 (2014
No 46).

Share certificates

Share certificates

Subject to subsection (2), a company whose shares are subject to a listing
agreement with a stock exchange must, within 20 working days after the issue,
or registration of a transfer, of shares in the company, as the case may be, send
a share certificate to every holder of those shares stating—

(a)  the name of the company; and
(b)  the class of shares held by that person; and
(c)  the number of shares held by that person.

Nothing in subsections (1) or (5) applies in relation to a company the shares in
which can be transferred in accordance with the rules of a designated settle-
ment system, or under a system approved under section 376 of the Financial
Markets Conduct Act 2013, that does not require a share certificate for the
transfer of shares.

A shareholder in a company, not being a company to which subsection (1) or
subsection (2) applies, may apply to the company for a certificate relating to
some or all of the shareholder’s shares in the company.

On receipt of an application for a share certificate under subsection (3), the
company must, within 20 working days after receiving the application,—

(a) if the application relates to some but not all of the shares, separate the
shares shown in the register as owned by the applicant into separate par-
cels; one parcel being the shares to which the share certificate relates,
and the other parcel being any remaining shares; and

(b) in all cases send to the shareholder a certificate stating—
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(i)  the name of the company; and
(i1)  the class of shares held by the shareholder; and

(iii) the number of shares held by the shareholder to which the certifi-
cate relates.

Notwithstanding section 84, where a share certificate has been issued, a trans-
fer of the shares to which it relates must not be registered by the company
unless the form of transfer required by that section is accompanied by the share
certificate relating to the share, or by evidence as to its loss or destruction and,
if required, an indemnity in a form required by the board.

Subject to subsection (1), where shares to which a share certificate relates are
to be transferred, and the share certificate is sent to the company to enable the
registration of the transfer, the share certificate must be cancelled and no fur-
ther share certificate issued except at the request of the transferee.

Nothing in this section (except subsection (2)) limits or affects section 100 of
the Financial Markets Conduct Act 2013.

If a company fails to comply with subsection (1) or subsection (4),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Section 95(2): replaced, on 24 November 2009, by section 18 of the Reserve Bank of New Zealand
Amendment Act 2009 (2009 No 53).

Section 95(2): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 95(6A): inserted, on 1 July 1994, by section 13 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Section 95(6A): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Debentures
Heading: inserted, on 1 January 2008, by section 364(1) of the Property Law Act 2007 (2007 No 91).

Perpetual debentures

A term that is expressed in a debenture or in a deed securing a debenture,
issued or executed by a company, is not invalid by reason only that it provides
that the debenture is—

(a)  irredeemable; or

(b)  redeemable only on the happening of a contingency, however remote, or
on the expiration of a period, however long.

This section applies despite anything to the contrary in section 97 of the Prop-
erty Law Act 2007 or in any rule of law or equity.

Compare: 1952 No 51 s 151B
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Section 95A: inserted, on 1 January 2008, by section 364(1) of the Property Law Act 2007 (2007
No 91).

Power to reissue redeemed debentures in certain cases
A company that has redeemed debentures previously issued by it may—
(a) reissue the debentures; or

(b)  issue other debentures in their place.

Subsection (1) applies—

(a)  whether the debentures were redeemed before, on, or after 1 January
2008:

(b) unless—

(i)  the company’s constitution or a contract entered into by the com-
pany contains a provision (whether express or implied) to the con-
trary; or

(i1)  the company has, by passing a resolution or by some other act,
indicated its intention that the debentures are cancelled.

On a reissue of redeemed debentures or of other debentures in their place, the
debentures are to be treated as having, and as always having had, the same pri-
ority as the redeemed debentures.

Debentures of a company deposited to secure advances from time to time
(whether on current account or otherwise) are not to be treated as redeemed
because the company’s account ceases to be in debit while the debentures are
deposited.

Subsection (4) applies whether the debentures were deposited before, on, or
after 1 January 2008.

The reissue of a debenture or the issue of another debenture in its place under
this section (whether before, on, or after 1 January 2008)—

(a) s to be treated as the issue of a new debenture for the purposes of stamp
duty payable (if any); but

(b) is not to be treated as the issue of a new debenture for the purposes of
any provision limiting the amount or number of debentures to be issued.

Compare: 1952 No 51 s 151C

Section 95B: inserted, on 1 January 2008, by section 364(1) of the Property Law Act 2007 (2007
No 91).

Specific performance of contracts to subscribe for debentures

A court may order the specific performance of a contract with a company to
take up and pay for any debentures of the company.

The court must not refuse to order the specific performance of a contract of that
kind on the ground that the contract is one to lend money.

Compare: 1952 No 51 s 151D
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Section 95C: inserted, on 1 January 2008, by section 364(1) of the Property Law Act 2007 (2007
No 91).

Part 7
Shareholders and their rights and obligations

Meaning of shareholder
In this Act, the term shareholder, in relation to a company, means—

(a) aperson whose name is entered in the share register as the holder for the
time being of 1 or more shares in the company:

(b)  until the person’s name is entered in the share register, a person named
as a shareholder in an application for the registration of a company at the
time of registration of the company:

(c)  until the person’s name is entered in the share register, a person who is
entitled to have that person’s name entered in the share register under a
registered amalgamation proposal as a shareholder in an amalgamated
company.

Liability of shareholders

Liability of shareholders

Except where the constitution of a company provides that the liability of the
shareholders of the company is unlimited, a shareholder is not liable for an
obligation of the company by reason only of being a shareholder.

Except where the constitution of a company provides that the liability of the
shareholders of the company is unlimited, the liability of a shareholder to the
company is limited to—

(a) any amount unpaid on a share held by the shareholder:
(b) any liability expressly provided for in the constitution of the company:

(c) any liability under sections 131 to 137 that arises by reason of section
126(2):

(d) any liability to repay a distribution received by the shareholder to the
extent that the distribution is recoverable under section 56:

(e) any liability under section 100.

Nothing in this section affects the liability of a shareholder to a company under
a contract, including a contract for the issue of shares, or for any tort, or breach
of a fiduciary duty, or other actionable wrong committed by the shareholder.

Liability of former shareholders

A former shareholder who ceased to be a shareholder during the specified
period is liable to the company in respect of any amount unpaid on the shares
held by that former shareholder or any liability provided for in the constitution
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of the company for which that former shareholder was liable to the company if
the court is satisfied that the shareholders of the company are unable to dis-
charge any liability—

(a)  for any amount unpaid on shares held by them; or

(b)  expressly provided for in the constitution of the company.

A former shareholder is not liable under subsection (1) for any debt or liability
of the company contracted after ceasing to be a shareholder.

Subsections (1) and (2) apply, with such modifications as may be necessary, in
relation to an existing company that has become reregistered under this Act in
accordance with the Companies Reregistration Act 1993 and as if the reference
to a former shareholder included a reference to a person who was a member of
the company before the reregistration of the company.

Where a person ceased to be a shareholder of a company before the liability of
the shareholders of the company ceased to be limited and became unlimited
and that person has not since become a shareholder of the company, that person
is liable to the company only to the same extent as if the liability of the share-
holders had remained limited.

Subsection (4) applies, with such modifications as may be necessary, in relation
to an existing company that has become reregistered under this Act in accord-
ance with the Companies Reregistration Act 1993, whether or not the liability
of the shareholders ceased to be limited before, on, or after the reregistration of
the company and as if the reference to a person who was a shareholder inclu-
ded a reference to a person who was a member of the company before reregis-
tration.

For the purposes of subsection (1), specified period means—

(a) aperiod of 1 year before the date of commencement of the liquidation of
the company together with the period commencing on that date and end-
ing at the time at which the liquidator is appointed; and

(b) in the case of a company that has been put into liquidation by the court,
the period of 1 year before the making of the application to the court
together with the period commencing on the date of the making of that
application and ending on the date on which, and at the time at which,
the order was made; and

(c) if—

(i)  an application was made to the court to put a company into liquid-
ation; and

(i1)  after the making of the application to the court a liquidator was
appointed under paragraph (a) or paragraph (b) of section
241(2),—

the period of 1 year before the making of the application to the court

together with the period commencing on the date of the making of that
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application and ending on the date and at the time of the commencement
of the liquidation.

Section 98(6)(a): replaced, on 26 April 1999, by section 2(1) of the Companies Amendment Act 1999
(1999 No 19).

Section 98(6)(b): amended, on 26 April 1999, by section 2(2)(a) of the Companies Amendment Act
1999 (1999 No 19).

Section 98(6)(b): amended, on 3 June 1998, by section 3 of the Companies Amendment Act 1998
(1998 No 31).

Section 98(6)(c): inserted, on 3 June 1998, by section 3 of the Companies Amendment Act 1998
(1998 No 31).

Section 98(6)(c): amended, on 26 April 1999, by section 2(2)(b) of the Companies Amendment Act
1999 (1999 No 19).

Additional provisions relating to liability of shareholders and former
shareholders
It—

(a)  a shareholder or former shareholder of a company was, at any time,
liable to the company in respect of a share held by that person; and

(b) that liability was cancelled or reduced by—

(i)  an alteration of the constitution, repurchase or redemption of the
share, or amalgamation; or

(i)  reregistration under this Act in accordance with the Companies
Reregistration Act 1993; or

(iii) a change of registration under section 30 of the Companies Act
1955; and

(c) the company is, at the commencement of its liquidation, subject to liabil-
ities incurred prior to the alteration of the constitution, repurchase or
redemption of the share, amalgamation, reregistration, or change of
registration, as the case may be; and

(d) the assets of the company are not sufficient to discharge those liabilities
in full,—

that person is liable to the company for the amount specified in subsection (2).
A person is liable under subsection (1) for the lesser of—
(a)  the amount by which the liability in respect of that share was reduced:

(b)  the amount required to be contributed in respect of each such share in
order to discharge those liabilities.

The liability of a person under subsection (1) is reduced by an amount received
by that person as a distribution under section 57 and recovered from that per-
son by the company.

The amount received by a person as a distribution under section 57 is reduced
by any amount recovered from that person pursuant to subsection (1).
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For the purposes of this section,—

(a) the term company includes an amalgamating company which amalga-
mated with 1 or more other amalgamating companies to continue as that
company:

(b) amember of a company limited by guarantee registered under the Com-
panies Act 1955 is to be treated as if the member was, prior to reregistra-
tion of that company under this Act in accordance with the Companies
Reregistration Act 1993, the holder of a share which rendered the mem-
ber liable to calls not exceeding the amount of contribution specified in
the memorandum of association as the amount undertaken to be contrib-
uted by that member in a winding up:

(c) amember of an unlimited company registered under the Companies Act
1955 is to be treated as if the member was, prior to reregistration of that
company under this Act in accordance with the Companies Reregistra-
tion Act 1993, the holder of a share which rendered the member liable to
unlimited calls.

Liability for calls

Where a share renders its holder liable to calls, or otherwise imposes a liability
on its holder, that liability attaches to the holder of the share for the time being,
and not to a prior holder of the share, whether or not the liability became
enforceable before the share was registered in the name of the current holder.

Where—

(a) all or part of the consideration payable in respect of the issue of a share
remains unsatisfied; and

(b)  the person to whom the share was issued no longer holds that share,—

liability in respect of that unsatisfied consideration does not attach to subse-
quent holders of the share, but remains the liability of the person to whom the
share was issued, or of any other person who assumed that liability at the time
of issue.

Shareholders not required to acquire shares by alteration to constitution

Notwithstanding anything in the constitution of the company, a shareholder is
not bound by an alteration of the constitution of a company that—

(a)  requires the shareholder to acquire or hold more shares in the company
than the number held on the date the alteration is made; or

(b)  increases the liability of the shareholder to the company—

unless the shareholder agrees in writing to be bound by the alteration either
before, on, or after it is made.
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Liability of personal representative

The liability of the personal representative of the estate of a deceased person,
who is registered as the holder of a share comprised in the estate, does not, in
respect of that share, exceed the proportional amount available from the assets
of the estate, after satisfaction of prior claims, for distribution among creditors
of the estate, being assets which, at the time when any demand is made for the
satisfaction of the liability, are held by that personal representative on the same
trusts as apply to that share.

For the purposes of this section, trust extends to the duties of a personal repre-
sentative.

Liability of an assignee

The liability of the assignee of the property of a bankrupt, who is registered as
the holder of a share which is comprised in the property of the bankrupt, does
not, in respect of that share, exceed the proportional amount available from the
property of the estate of the bankrupt, after satisfaction of prior claims, for dis-
tribution among creditors of the estate, being property of the bankrupt which, at
the time when demand is made for the satisfaction of the liability, is vested in
the assignee.

In this section, assignee means the assignee in whom the property of a bank-
rupt is vested pursuant to the Insolvency Act 2006.

Section 103(2): amended, on 3 December 2007, by section 445 of the Insolvency Act 2006 (2006
No 55).

Powers of shareholders

Exercise of powers reserved to shareholders

Powers reserved to the shareholders of a company by this Act may be exer-
cised only—

(a)  at ameeting of shareholders pursuant to section 120 or section 121; or
(b) by aresolution in lieu of a meeting pursuant to section 122.

Powers reserved to the shareholders of a company by the constitution of the
company may, subject to the constitution, be exercised—

(a) at ameeting of shareholders pursuant to section 120 or section 121; or

(b) by aresolution in lieu of a meeting pursuant to section 122.

Exercise of powers by ordinary resolution

Unless otherwise specified in this Act or the constitution of a company, a
power reserved to shareholders may be exercised by an ordinary resolution.

An ordinary resolution is a resolution that is approved by a simple majority of
the votes of those shareholders entitled to vote and voting on the question.
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106 Powers exercised by special resolution

(1)  Notwithstanding the constitution of a company, when shareholders exercise a
power to—

(a)  adopt a constitution or, if it has one, alter or revoke the company’s con-
stitution:

(b) approve a major transaction:

(c) approve an amalgamation of the company under section 221:

(d)  put the company into liquidation,—

the power must be exercised by special resolution.

(2) A special resolution pursuant to paragraph (a) or paragraph (b) or paragraph (c)
of subsection (1) can be rescinded only by a special resolution.

(3) A special resolution pursuant to paragraph (d) of subsection (1) cannot be
rescinded in any circumstances.

107 Unanimous assent to certain types of action

(1)  Notwithstanding section 52 but subject to section 108, if all entitled persons
have agreed or concur,—

(a) adividend may be authorised otherwise than in accordance with section
53:

(b) a discount scheme may be approved otherwise than in accordance with
section 55:

(c)  shares in a company may be acquired otherwise than in accordance with
sections 59 to 65:

(d) shares in a company may be redeemed otherwise than in accordance
with sections 69 to 72:

(e) financial assistance may be given for the purpose of, or in connection
with, the purchase of shares otherwise than in accordance with sections
76 to 80:

(f)  any of the matters referred to in section 161(1) may be authorised other-
wise than in accordance with that section.

(2) If all entitled persons have agreed or concur, shares may be issued otherwise
than in accordance with section 42 or section 44 or section 45.

(3) If all entitled persons have agreed to or concur in a company entering into a
transaction in which a director is interested, nothing in sections 140 and 141
shall apply in relation to that transaction.

(4)  For the purposes of this section, no agreement or concurrence of the entitled
persons is valid or enforceable unless the agreement or concurrence is in writ-
ing.

(5) An agreement or concurrence may be—
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(a) a separate agreement to, or concurrence in, the particular exercise of the
power referred to; or

(b) an agreement to, or concurrence in, the exercise of the power generally
or from time to time.

An entitled person may at any time, by notice in writing to the company, with-
draw from any agreement or concurrence referred to in subsection (5)(b) and
any such notice shall have effect accordingly.

Where a power is exercised pursuant to an agreement or concurrence referred
to in subsection (5)(b), the board of the company must, within 10 working days
of the exercise of the power, send to every entitled person a notice in writing
containing details of the exercise of the power.

If the board of a company fails to comply with subsection (7), every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(1).

Section 107(1)(c): amended, on 3 May 2001, by section 7 of the Companies Act 1993 Amendment
Act 2001 (2001 No 18).

Company to satisfy solvency test

A power referred to in subsection (1) of section 107 must not be exercised
unless the board of the company is satisfied on reasonable grounds that the
company will, immediately after the exercise of the power, satisfy the solvency
test.

The directors who vote in favour of the exercise of the power must sign a cer-
tificate stating that, in their opinion, the company will, after the exercise of the
power, satisfy the solvency test.

If, after a resolution is passed under subsection (1) and before the power is
exercised, the board ceases to be satisfied on reasonable grounds that the com-
pany will, immediately after the power is exercised, satisfy the solvency test,
any exercise of the power is deemed not to have been authorised.

The provisions of section 56 apply in relation to the exercise of a power
referred to in subsection (1) of section 107, with such modifications as may be
necessary.

In applying the solvency test for the purposes of section 107(1)(e),—

(a)  assets excludes all amounts of financial assistance given by the company
at any time under section 76 or section 107(1)(e) in the form of loans;
and

(b) liabilities includes the face value of all outstanding liabilities, whether
contingent or otherwise, incurred by the company at any time in connec-
tion with the giving of financial assistance under section 76 or section
107(1)(e).

(5A) Nothing in subsection (5) limits or affects the application of section 4(4).
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Every director who fails to comply with subsection (2) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

Section 108(5)(a): amended, on 15 April 2004, by section 6(1) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Section 108(5)(b): amended, on 15 April 2004, by section 6(2) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Section 108(5A): inserted, on 30 June 1997, by section 7 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Management review by shareholders

Notwithstanding anything in this Act or the constitution of the company, the
chairperson of a meeting of shareholders of a company must allow a reasonable
opportunity for shareholders at the meeting to question, discuss, or comment
on the management of the company.

Notwithstanding anything in this Act or the constitution of the company, but
subject to subsections (2A) and (3), a meeting of shareholders may pass a reso-
lution under this section relating to the management of a company.

The provisions of Schedule 1 govern proceedings at a meeting of shareholders
at which a resolution under this section is passed except to the extent that the
constitution of the company provides for matters that are expressed in that
schedule to be subject to the constitution of the company.

Unless the constitution provides that the resolution is binding, a resolution
passed pursuant to subsection (2) is not binding on the board.

Section 109(2): amended, on 15 April 2004, by section 7(1) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Section 109(2A): inserted, on 15 April 2004, by section 7(2) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Minority buy-out rights

Shareholder may require company to purchase shares
Where—

(a) a shareholder is entitled to vote on the exercise of 1 or more of the
powers set out in—

(1)  section 106(1)(a), and the proposed alteration imposes or removes
a restriction on the activities of the company; or

(i1)  section 106(1)(b) or (c); and

(b)  the shareholders resolved, pursuant to section 106, to exercise the power;
and

(c) the shareholder cast all the votes attached to shares registered in the
shareholder’s name and having the same beneficial owner against the
exercise of the power; or
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(d)  where the resolution to exercise the power was passed under section 122,
the shareholder did not sign the resolution,—

that shareholder is entitled to require the company to purchase those shares in
accordance with section 111.

Notice requiring purchase

A shareholder of a company who is entitled to require the company to purchase
shares by virtue of section 110 or section 118 may,—

(a)  within 10 working days of the passing of the resolution at a meeting of
shareholders; or

(b)  where the resolution was passed under section 122, before the expiration
of 10 working days after the date on which notice of the passing of the
resolution is given to the shareholder,—

give a written notice to the company requiring the company to purchase those
shares.

Within 20 working days of receiving a notice under subsection (1), the board
must—

(a) agree to the purchase of the shares by the company; or
(b) arrange for some other person to agree to purchase the shares; or
(c) apply to the court for an order under section 114 or section 115; or

(d) arrange, before taking the action concerned, for the resolution to be
rescinded in accordance with section 106 or decide in the appropriate
manner not to take the action concerned, as the case may be; and

(e)  give written notice to the shareholder of the board’s decision under this
subsection.

Price for shares to be purchased by company determined

Within 5 working days of giving notice under section 111(2)(e) that the board
agrees to the purchase of shares by the company, the board must give to the
holder of the shares written notice of—

(a) the price it offers to pay for those shares; and
(b) how—
(i)  the matters in subsection (2) were calculated; or

(i1)  the price was calculated under subsection (3) and why calculating
the price using the methodology set out in paragraphs (a) to (c) of
subsection (2) would be clearly unfair.

That price must be a fair and reasonable price (as at the close of business on the
day before the date on which the resolution was passed) for the shares held by
the shareholder, calculated as follows:
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(a)  first, the fair and reasonable value of the total shares in each class to
which the shares belong must be calculated (the class value):

(b)  secondly, each class value must be adjusted to exclude any fluctuation
(whether positive or negative) in the class value that has occurred
(whether before or after the resolution was passed) that was due to, or in
expectation of, the event proposed or authorised by the resolution:

(c)  thirdly, a portion of each adjusted class value must be allocated to the
shareholder in proportion to the number of shares he, she, or it holds in
the relevant class.

However, a different methodology from that set out in paragraphs (a) to (c) of
subsection (2) may be used to calculate the fair and reasonable price for the
shares if using the methodology set out in those paragraphs would be clearly
unfair to the shareholder or the company.

The shareholder may object to the price offered by the board for the shares by
giving written notice to the company no later than 10 working days after the
date on which the board gave written notice to the shareholder under subsec-
tion (1).

If the company does not receive an objection to the price in accordance with
subsection (4), the company must purchase all the shares at the nominated
price no later than 10 working days after—

(a)  the date on which the board’s offer under subsection (1) is accepted; or

(b) if the board has not received an acceptance, the date that is 10 working
days after the date on which the board gave written notice to the share-
holder under subsection (1).

The time periods in subsection (5) do not apply if there is a written agreement
between the board and the shareholder that specifically sets a different date for
purchase of the shares.

In this section, resolution means the resolution referred to in section 110 or
118 that, due to it having been passed, entitles the shareholder to require the
company to purchase the shareholder’s shares in accordance with section 111.

Section 112: replaced, on 17 September 2008, by section 7 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Price for shares referred to arbitration if shareholder objects to price

If a company receives an objection to the price offered for shares in accordance
with section 112(4),—

(a) the following issues must be submitted to arbitration:

(1)  the fair and reasonable price for the shares, on the basis set out in
section 112(2) and (3); and
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(i1)  the remedies available to the holder of the shares or the company
in respect of any price for the shares that differs from that deter-
mined by the board under section 112; and

(b)  the company must, within 5 working days of receiving the objection, pay
to the shareholder a provisional price in respect of each share equal to
the price offered by the board under section 112(1).

If the price determined for the shares—

(a)  exceeds the provisional price paid, the arbitral tribunal must order the
company to pay the balance owing to the shareholder:

(b) is less than the provisional price paid, the arbitral tribunal must order the
shareholder to pay the excess to the company.

Except in exceptional circumstances, an arbitral tribunal must award interest on
any balance owing or excess to be paid under subsection (2).

If a balance is owing to the shareholder, an arbitral tribunal may award to the
shareholder, in addition to or instead of an award of interest, damages for loss
attributable to the shortfall in the initial payment.

Any sum that must be paid in accordance with this section must be paid no
later than 10 days after the date of the arbitral tribunal’s determination, unless
the arbitral tribunal specifically orders otherwise.

A submission to arbitration under this section is an arbitration agreement for
the purposes of the Arbitration Act 1996, and the provisions of that Act apply
accordingly.

Clause 6 of Schedule 2 of the Arbitration Act 1996 may not be excluded from

the arbitration agreement, and the term costs and expenses of an arbitration
in that clause includes, where a balance is owing to the shareholder,—

(a) the reasonable legal costs of the shareholder on a solicitor-and-client
basis; and

(b)  the reasonable costs of expert witnesses.

Section 112A: inserted, on 17 September 2008, by section 7 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Interest payable on outstanding payments

If a sum that must be paid under section 112 or 112A (the initial amount) is
outstanding after it falls due under that section,—

(a)  in the case of a share price determined under section 112, interest is pay-
able from the date on which the initial amount falls due until the date of
payment of the initial amount (and for this purpose the interest must be
calculated in accordance with Schedule 2 of the Interest on Money
Claims Act 2016):
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(b) in the case of a share price determined under section 112A, interest is
payable on the basis and at the rate that the arbitral tribunal thinks fit
having regard to all of the circumstances.

The sum on which interest is payable under subsection (1)(b) includes any
interest or damages for loss awarded under section 112A.

Section 112B: inserted, on 17 September 2008, by section 7 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Section 112B(1): replaced, on 1 January 2018, by section 29 of the Interest on Money Claims Act
2016 (2016 No 51).

Section 112B(2): amended, on 31 August 2012, by section 5(2) of the Companies Amendment Act
(No 2) 2012 (2012 No 60).

Timing of transfer of shares

On the day on which a board gives notice under section 111(2)(e) that the
board agrees to the purchase of shares by the company,—

(a) the legal title to those shares passes to the company; and
(b)  the rights of the shareholder in relation to those shares end.

However, for the purposes of sections 112 and 112A, shareholder and holder
of the shares means the person who held the legal title to the shares immedi-
ately before the board gave notice under section 111(2)(e) that the board agrees
to the purchase of those shares by the company.

Subsection (2) applies despite subsection (1).

Section 112C: inserted, on 17 September 2008, by section 7 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Purchase of shares by third party

Sections 112 to 112C apply to the purchase of shares by a person with whom
the company has entered into an arrangement for purchase in accordance with
section 111(2)(b) subject to such modifications as may be necessary, and, in
particular, as if references in that section to the board and the company were
references to that person.

Every holder of shares that are to be purchased in accordance with the arrange-
ment is indemnified by the company in respect of loss suffered by reason of the
failure by the person who has agreed to purchase the shares to purchase them at
the price nominated or fixed by arbitration, as the case may be.

Section 113(1): amended, on 17 September 2008, by section 8 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Court may grant exemption

A company to which a notice has been given under section 111 may apply to
the court for an order exempting it from the obligation to purchase the shares to
which the notice relates on the grounds that—

(a)  the purchase would be disproportionately damaging to the company; or
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(b)  the company cannot reasonably be required to finance the purchase; or

(c) it would not be just and equitable to require the company to purchase the
shares.

On an application under this section, the court may make an order exempting
the company from the obligation to purchase the shares, and may make any
other order it thinks fit, including an order—

(a)  setting aside a resolution of the shareholders:

(b) directing the company to take, or refrain from taking, any action speci-
fied in the order:

(c)  requiring the company to pay compensation to the shareholders affected:
(d)  that the company be put into liquidation.

The court shall not make an order under subsection (2) on either of the grounds
set out in paragraph (a) or paragraph (b) of subsection (1) unless it is satisfied
that the company has made reasonable efforts to arrange for another person to
purchase the shares in accordance with section 111(2)(b).

Court may grant exemption if company insolvent
If—
(a) anotice is given to a company under section 111; and

(b)  the board has resolved that the purchase by the company of the shares to
which the notice relates would result in it failing to satisfy the solvency
test; and

(c) the company has, having made reasonable efforts to do so, been unable
to arrange for the shares to be purchased by another person in accord-
ance with section 111(2)(b),—

the company must apply to the court for an order exempting it from the obliga-
tion to purchase the shares.

The court may, on an application under subsection (1), if it is satisfied that—

(a)  the purchase of the shares would result in the company failing to satisfy
the solvency test; and

(b)  the company has made reasonable efforts to arrange for the shares to be
purchased by another person in accordance with section 111(2)(b),—

make—

(c) an order exempting the company from the obligation to purchase the
shares:

(d)  an order suspending the obligation to purchase the shares:

(e)  such other order as it thinks fit, including any order referred to in section
114(2).
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116 Meaning of classes and interest groups

(1)  Inthis Act, unless the context otherwise requires,—

class means a class of shares having attached to them identical rights, privil-

eges, limitations, and conditions

interest group, in relation to any action or proposal affecting rights attached to

shares, means a group of shareholders—

(a)  whose affected rights are identical; and

(b)  whose rights are affected by the action or proposal in the same way; and

(c) subject to subsection (2)(b), who comprise the holders of 1 or more
classes of shares in the company.

(2)  For the purposes of this Act and the definition of the term interest group,—

(a) 1 or more interest groups may exist in relation to any action or proposal;
and

(b) if—

(i)  action is taken in relation to some holders of shares in a class and
not others; or
(1)  a proposal expressly distinguishes between some holders of shares
in a class and other holders of shares of that class,—
holders of shares in the same class may fall into 2 or more interest
groups.
117  Alteration of shareholder rights
(1) A company must not take action that affects the rights attached to shares unless
that action has been approved by a special resolution of each interest group.
(2)  For the purposes of subsection (1), the rights attached to a share include—

(a) the rights, privileges, limitations, and conditions attached to the share by
this Act or the constitution, including voting rights and rights to distribu-
tions:

(b)  pre-emptive rights arising under section 45:

(c)  the right to have the procedure set out in this section, and any further
procedure required by the constitution for the amendment or alteration of
rights, observed by the company:

(d) the right that a procedure required by the constitution for the amendment
or alteration of rights not be amended or altered.

(3) For the purposes of subsection (1), the issue of further shares ranking equally

with, or in priority to, existing shares, whether as to voting rights or distribu-
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tions, is deemed to be action affecting the rights attached to the existing shares,
unless—

(a)  the constitution of the company expressly permits the issue of further
shares ranking equally with, or in priority to, those shares; or

(b)  the issue is made in accordance with the pre-emptive rights of sharehold-
ers under section 45 or under the constitution of the company.

Section 117(3)(b): amended, on 1 July 1994, by section 14 of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Shareholder may require company to purchase shares
Where—

(a) an interest group has, under section 117, approved, by special resolution,
the taking of action that affects the rights attached to shares; and

(b)  the company becomes entitled to take the action; and

(c) a shareholder who was a member of the interest group cast all the votes
attached to the shares registered in that shareholder’s name and having
the same beneficial owner against approving the action; or

(d)  where the resolution approving the taking of the action was passed under
section 122, a shareholder who was a member of the interest group did
not sign the resolution,—

that shareholder is entitled to require the company to purchase those shares in
accordance with section 111.

Actions not invalid

The taking of action by a company affecting the rights attached to shares is not
invalid by reason only that the action was not approved in accordance with sec-
tion 117.

Meetings of shareholders

Annual meeting of shareholders

The board of a company must call an annual meeting of shareholders to be
held—

(a) not later than 6 months after the balance date of the company; and
(b)  not later than 15 months after the previous annual meeting.

However, a company does not have to hold its first annual meeting in the cal-
endar year of its registration but must hold that meeting within 18 months after
its registration.

[Repealed]

The company must hold the meeting on the date on which it is called to be
held.
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However, it is not necessary for the board of a company to call, or for a com-
pany to hold, an annual meeting of shareholders under this section if—

(a)  there is nothing required to be done at that meeting; and

(b)  the board has resolved that it is in the interests of the company to rely on
this subsection (having regard to whether there is any particular issue
that the shareholders should be given an opportunity to discuss, com-
ment on, or ask questions about); and

(c)  the constitution of the company does not require the meeting to be called
or held.
Subsections (1) to (4) are subject to subsection (5).

Section 120: replaced, on 2 September 1996, by section 3(1) of the Companies Act 1993 Amendment
Act 1996 (1996 No 115).

Section 120(1): replaced, on 1 April 2014, by section 27 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 120(2): replaced, on 1 April 2014, by section 27 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 120(3): repealed, on 1 April 2014, by section 27 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 120(5): inserted, on 30 May 2017, by section 18 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 120(6): inserted, on 30 May 2017, by section 18 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Special meetings of shareholders
A special meeting of shareholders entitled to vote on an issue—
(a) may be called at any time by—
(i)  the board; or
(1)  a person who is authorised by the constitution to call the meeting:

(b)  must be called by the board on the written request of shareholders hold-
ing shares carrying together not less than 5% of the voting rights entitled
to be exercised on the issue.

Resolution in lieu of meeting

Subject to subsections (2) and (3), a resolution in writing signed by not less
than—

(@)  75%;or

(b)  such other percentage as the constitution may require for passing a spe-
cial resolution,—

whichever is the greater, of the shareholders who would be entitled to vote on
that resolution at a meeting of shareholders who together hold not less than
75% or, if a higher percentage is required by the constitution, that higher per-
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centage, of the votes entitled to be cast on that resolution, is as valid as if it had
been passed at a meeting of those shareholders.

A resolution in writing that—

(a) relates to a matter that is required by this Act or by the constitution to be
decided at a meeting of the shareholders of a company; and

(b) is signed by the shareholders specified in subsection (3)—
is made in accordance with this Act or the constitution of the company.
For the purposes of subsection (2)(b), the shareholders are,—

(a) in the case of a resolution under section 2071 or 207J, the shareholders
who together hold not less than 95% of the votes entitled to be cast on
the resolution:

(b) in any other case, the shareholders referred to in subsection (1).

Any resolution in writing under this section may consist of 1 or more docu-
ments in similar form (including letters, telegrams, cables, facsimiles, telex
messages, electronic mail, or other similar means of communication) each
signed or assented to by or on behalf of 1 or more of the shareholders specified
in subsection (3).

It is not necessary for the board of a company to call, or for a company to hold,
an annual meeting of shareholders under section 120 if everything required to
be done at that meeting (by resolution or otherwise) is done by resolution in
accordance with subsections (2) and (3).

Section 120(5) does not limit subsection (4).

Within 5 working days of a resolution being passed under this section, the com-
pany must send to every shareholder who did not sign the resolution or on
whose behalf the resolution was not signed,—

(a)  acopy of the resolution; and

(b)  if the resolution was a special resolution required by section 106(1)(a) or
(b), a statement setting out the rights of shareholders under section 110.

A resolution may be signed under subsection (1) or subsection (2) without any
prior notice being given to shareholders.

If a company fails to comply with subsection (5),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1):

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Section 122(1): replaced, on 30 June 1997, by section 8(1) of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Section 122(3)(a): replaced, on 1 April 2014, by section 28 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).
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Section 122(3A): inserted, on 30 June 1997, by section 8(2) of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Section 122(3A): amended, on 3 May 2001, by section 8 of the Companies Act 1993 Amendment
Act 2001 (2001 No 18).

Section 122(4): replaced, on 30 May 2017, by section 19 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 122(4A): inserted, on 30 May 2017, by section 19 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 122(5): replaced, on 17 September 2008, by section 9 of the Companies (Minority Buy-out
Rights) Amendment Act 2008 (2008 No 69).

Court may call meeting of shareholders
If the court is satisfied that—

(a) it is impracticable to call or conduct a meeting of shareholders in the
manner prescribed by this Act or the constitution; or

(b) it is in the interests of a company that a meeting of sharcholders be
held,—

the court may order a meeting of shareholders to be held or conducted in such
manner as the court directs.

Application to the court may be made by a director, or a shareholder, or a cred-
itor of the company.

The court may make the order on such terms as to the costs of conducting the
meeting and as to security for those costs as the court thinks fit.

Proceedings at meetings

The provisions of Schedule 1 govern proceedings at meetings of shareholders
of a company except to the extent that the constitution of the company makes
provision for the matters that are expressed in that schedule to be subject to the
constitution of the company.

Ascertaining shareholders

Shareholders entitled to receive distributions, attend meetings, and
exercise rights

The shareholders who are—
(a) entitled to receive distributions; or

(b) entitled to exercise pre-emptive rights to acquire shares in accordance
with section 45; or

(c) entitled to exercise any other right or receive any other benefit under this
Act or the constitution or pursuant to the terms of issue of shares—

are,—

(d) ifthe board fixes a date for the purpose, those shareholders whose names
are registered in the share register on that date:
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(e) ifthe board does not fix a date for the purpose, those shareholders whose
names are registered in the share register on the day on which the board
or the shareholders, as the case may be, pass the resolution concerned.

A date must not be fixed under subsection (1) that precedes by more than 20
working days the date on which the proposed action will be taken.

The shareholders who are entitled to receive notice of a meeting of sharehold-
ers are,—

(a)  if the board fixes a date for the purpose, those shareholders whose names
are registered in the share register on that date:

(b)  if the board does not fix a date for the purpose, those shareholders whose
names are registered in the share register at the close of business on the
day immediately preceding the day on which the notice is given.

A date must not be fixed under subsection (3) that precedes by more than 30
working days or less than 10 working days the date on which the meeting is to
be held.

Section 125(1)(c): replaced, on 30 June 1997, by section 9(1) of the Companies Act 1993 Amend-
ment Act 1997 (1997 No 27).

Section 125(1)(e): replaced, on 30 June 1997, by section 9(2) of the Companies Act 1993 Amend-
ment Act 1997 (1997 No 27).

Part 8
Directors and their powers and duties

Meaning of director
In this Act, director, in relation to a company, includes—

(a) aperson occupying the position of director of the company by whatever
name called; and

(b)  for the purposes of sections 131 to 141, 145 to 149, 298, 299, 301,
318(1)(bb), 383, 385, 385AA, 386A to 386F, and clause 3(4)(b) of
Schedule 7,—

(i) a person in accordance with whose directions or instructions a
person referred to in paragraph (a) may be required or is accus-
tomed to act; and

(il) a person in accordance with whose directions or instructions the
board of the company may be required or is accustomed to act;
and

(iii) a person who exercises or who is entitled to exercise or who con-
trols or who is entitled to control the exercise of powers which,
apart from the constitution of the company, would fall to be exer-
cised by the board; and
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(c)  for the purposes of sections 131 to 149, 298, 299, 301, 318(1)(bb), 383,
385, 385AA, 386A to 386F, and clause 3(4)(b) of Schedule 7, a person
to whom a power or duty of the board has been directly delegated by the
board with that person’s consent or acquiescence, or who exercises the
power or duty with the consent or acquiescence of the board; and

(d)  for the purposes of sections 145 to 149, and clause 3(4)(b) of Schedule
7, a person in accordance with whose directions or instructions a person
referred to in paragraphs (a) to (c) may be required or is accustomed to
act in respect of his or her duties and powers as a director.

In this Act, director, in relation to a company, does not include a receiver.

If the constitution of a company confers a power on shareholders which would
otherwise fall to be exercised by the board, any shareholder who exercises that
power or who takes part in deciding whether to exercise that power is deemed,
in relation to the exercise of the power or any consideration concerning its
exercise, to be a director for the purposes of sections 131 to 138.

If the constitution of a company requires a director or the board to exercise or
refrain from exercising a power in accordance with a decision or direction of
shareholders, any shareholder who takes part in—

(a) the making of any decision that the power should or should not be exer-
cised; or

(b)  the making of any decision whether to give a direction,—

as the case may be, is deemed, in relation to making any such decision, to be a
director for the purposes of sections 131 to 138.

Paragraphs (b) to (d) of subsection (1) do not include a person to the extent that
the person acts only in a professional capacity.

Section 126(1)(b): amended, on 1 May 2015, by section 37(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 126(1)(b): amended, on 1 May 2015, by section 58 of the Companies Amendment Act 2014
(2014 No 46).

Section 126(1)(b): amended, on 1 November 2007, by section 36(1) of the Companies Amendment
Act 2006 (2006 No 56).

Section 126(1)(b): amended, on 29 May 2004, by section 3(1) of the Companies Amendment Act
2004 (2004 No 10).

Section 126(1)(b): amended, on 3 May 2001, by section 9 of the Companies Act 1993 Amendment
Act 2001 (2001 No 13).

Section 126(1)(c): amended, on 1 May 2015, by section 37(2) of the Companies Amendment Act
2014 (2014 No 46).

Section 126(1)(c): amended, on 1 May 2015, by section 58 of the Companies Amendment Act 2014
(2014 No 46).

Section 126(1)(c): amended, on 1 November 2007, by section 36(2) of the Companies Amendment
Act 2006 (2006 No 56).

Section 126(1)(c): amended, on 29 May 2004, by section 3(2) of the Companies Amendment Act
2004 (2004 No 10).
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Section 126(1)(c): amended, on 3 May 2001, by section 9 of the Companies Act 1993 Amendment
Act 2001 (2001 No 18).

Section 126(1)(d): amended, on 1 November 2007, by section 36(3) of the Companies Amendment
Act 2006 (2006 No 56).

Section 126(1)(d): amended, on 29 May 2004, by section 3(3) of the Companies Amendment Act
2004 (2004 No 10).

Section 126(1A): inserted, on 1 July 1994, by section 16 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Meaning of board

In this Act, the terms board and board of directors, in relation to a company,
mean—

(a)  directors of the company who number not less than the required quorum
acting together as a board of directors; or

(b) if the company has only 1 director, that director.
Powers of management

Management of company

The business and affairs of a company must be managed by, or under the direc-
tion or supervision of, the board of the company.

The board of a company has all the powers necessary for managing, and for
directing and supervising the management of, the business and affairs of the
company.

Subsections (1) and (2) are subject to any modifications, exceptions, or limita-
tions contained in this Act or in the company’s constitution.

Major transactions

A company must not enter into a major transaction unless the transaction is—
(a) approved by special resolution; or

(b)  contingent on approval by special resolution.

In this section,—

assets includes property of any kind, whether tangible or intangible

major transaction, in relation to a company, means:

(a)  the acquisition of, or an agreement to acquire, whether contingent or not,
assets the value of which is more than half the value of the company’s
assets before the acquisition; or

(b)  the disposition of, or an agreement to dispose of, whether contingent or
not, assets of the company the value of which is more than half the value
of the company’s assets before the disposition; or

(c) a transaction that has or is likely to have the effect of the company
acquiring rights or interests or incurring obligations or liabilities, includ-
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ing contingent liabilities, the value of which is more than half the value
of the company’s assets before the transaction.

(2A) Nothing in paragraph (b) or paragraph (c) of the definition of the term major

(2B)

3)

130
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transaction in subsection (2) applies by reason only of the company giving, or
entering into an agreement to give, a charge secured over assets of the com-
pany the value of which is more than half the value of the company’s assets for
the purpose of securing the repayment of money or the performance of an obli-
gation.

In assessing the value of any contingent liability for the purposes of paragraph
(c) of the definition of major transaction in subsection (2), the directors—

(a) must have regard to all circumstances that the directors know, or ought
to know, affect, or may affect, the value of the contingent liability; and

(b) may rely on estimates of the contingent liability that are reasonable in
the circumstances; and

(c)  may take account of—
(1)  the likelihood of the contingency occurring; and

(i1)) any claim the company is entitled to make and can reasonably
expect to be met to reduce or extinguish the contingent liability.

Nothing in this section applies to a major transaction entered into by a receiver
appointed pursuant to an instrument creating a charge over all or substantially
all of the property of a company.

Section 129(2) major transaction: replaced, on 1 July 1994, by section 17(1) of the Companies Act
1993 Amendment Act 1994 (1994 No 6).

Section 129(2) major transaction paragraph (c): amended, on 15 April 2004, by section 8(1) of the
Companies Amendment Act (No 2) 2004 (2004 No 24).

Section 129(2A): inserted, on 1 July 1994, by section 17(2) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 129(2A): amended, on 3 May 2001, by section 10 of the Companies Act 1993 Amendment
Act 2001 (2001 No 18).

Section 129(2A): amended, on 30 June 1997, by section 10 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Section 129(2B): inserted, on 15 April 2004, by section 8(2) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Delegation of powers

Subject to any restrictions in the constitution of the company, the board of a
company may delegate to a committee of directors, a director or employee of
the company, or any other person, any 1 or more of its powers other than its
powers under any of the sections of this Act set out in Schedule 2.

A board that delegates a power under subsection (1) is responsible for the exer-
cise of the power by the delegate as if the power had been exercised by the
board, unless the board—
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(a) Dbelieved on reasonable grounds at all times before the exercise of the
power that the delegate would exercise the power in conformity with the
duties imposed on directors of the company by this Act and the compa-
ny’s constitution; and

(b)  has monitored, by means of reasonable methods properly used, the exer-
cise of the power by the delegate.

Directors’ duties

Duty of directors to act in good faith and in best interests of company

Subject to this section, a director of a company, when exercising powers or per-
forming duties, must act in good faith and in what the director believes to be
the best interests of the company.

A director of a company that is a wholly-owned subsidiary may, when exercis-
ing powers or performing duties as a director, if expressly permitted to do so by
the constitution of the company, act in a manner which he or she believes is in
the best interests of that company’s holding company even though it may not
be in the best interests of the company.

A director of a company that is a subsidiary (but not a wholly-owned subsid-
iary) may, when exercising powers or performing duties as a director, if
expressly permitted to do so by the constitution of the company and with the
prior agreement of the shareholders (other than its holding company), act in a
manner which he or she believes is in the best interests of that company’s hold-
ing company even though it may not be in the best interests of the company.

A director of a company that is carrying out a joint venture between the share-
holders may, when exercising powers or performing duties as a director in con-
nection with the carrying out of the joint venture, if expressly permitted to do
so by the constitution of the company, act in a manner which he or she believes
is in the best interests of a shareholder or shareholders, even though it may not
be in the best interests of the company.

Section 131(4): amended, on 30 June 1997, by section 11 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Exercise of powers in relation to employees

Nothing in section 131 limits the power of a director to make provision for the
benefit of employees of the company in connection with the company ceasing
to carry on the whole or part of its business.

In subsection (1),—
company includes a subsidiary of a company

employees includes former employees and the dependants of employees or for-
mer employees; but does not include an employee or former employee who is
or was a director of the company.
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Powers to be exercised for proper purpose

A director must exercise a power for a proper purpose.

Directors to comply with Act and constitution

A director of a company must not act, or agree to the company acting, in a
manner that contravenes this Act or the constitution of the company.

Reckless trading
A director of a company must not—

(a) agree to the business of the company being carried on in a manner likely
to create a substantial risk of serious loss to the company’s creditors; or

(b)  cause or allow the business of the company to be carried on in a manner
likely to create a substantial risk of serious loss to the company’s credit-
ors.

Duty in relation to obligations

A director of a company must not agree to the company incurring an obligation
unless the director believes at that time on reasonable grounds that the com-
pany will be able to perform the obligation when it is required to do so.

Director’s duty of care

A director of a company, when exercising powers or performing duties as a
director, must exercise the care, diligence, and skill that a reasonable director
would exercise in the same circumstances taking into account, but without
limitation,—

(a) the nature of the company; and

(b)  the nature of the decision; and

(c)  the position of the director and the nature of the responsibilities under-
taken by him or her.

Use of information and advice

Subject to subsection (2), a director of a company, when exercising powers or
performing duties as a director, may rely on reports, statements, and financial
data and other information prepared or supplied, and on professional or expert
advice given, by any of the following persons:

(a) an employee of the company whom the director believes on reasonable
grounds to be reliable and competent in relation to the matters con-
cerned:

(b)  a professional adviser or expert in relation to matters which the director
believes on reasonable grounds to be within the person’s professional or
expert competence:
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(c) any other director or committee of directors upon which the director did
not serve in relation to matters within the director’s or committee’s des-
ignated authority.

Subsection (1) applies to a director only if the director—
(a) acts in good faith; and

(b)  makes proper inquiry where the need for inquiry is indicated by the cir-
cumstances; and

(c)  has no knowledge that such reliance is unwarranted.

Offence for serious breach of director’s duty to act in good faith and in
best interests of company

A director of a company commits an offence if the director exercises powers or
performs duties as a director of the company—

(a)  in bad faith towards the company and believing that the conduct is not in
the best interests of the company; and

(b)  knowing that the conduct will cause serious loss to the company.

However, a director does not commit an offence under subsection (1) if the
power or duty in question is exercised or performed under any of section
131(2) to (4) or is a power exercised under section 132.

A person who commits an offence under this section is liable on conviction to
the penalties set out in section 373(4).

Section 138A: inserted, on 3 July 2014, by section 4 of the Companies Amendment Act 2014 (2014
No 46).

Transactions involving self-interest

Meaning of interested

Subject to subsection (2), for the purposes of this Act, a director of a company
is interested in a transaction to which the company is a party if, and only if,
the director—

(a)  1s a party to, or will or may derive a material financial benefit from, the
transaction; or

(b)  has a material financial interest in another party to the transaction; or

(c) s a director, officer, or trustee of another party to, or person who will or
may derive a material financial benefit from, the transaction, not being a
party or person that is—

(i)  the company’s holding company being a holding company of
which the company is a wholly-owned subsidiary; or

(i1))  a wholly-owned subsidiary of the company; or

(iii)) a wholly-owned subsidiary of a holding company of which the
company is also a wholly-owned subsidiary; or
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(d) s the parent, child, spouse, civil union partner, or de facto partner of
another party to, or person who will or may derive a material financial
benefit from, the transaction; or

(e) is otherwise directly or indirectly materially interested in the transaction.

For the purposes of this Act, a director of a company is not interested in a
transaction to which the company is a party if the transaction comprises only
the giving by the company of security to a third party which has no connection
with the director, at the request of the third party, in respect of a debt or obliga-
tion of the company for which the director or another person has personally
assumed responsibility in whole or in part under a guarantee, indemnity, or by
the deposit of a security.

Section 139(1)(d): amended, on 26 April 2005, by section 7 of the Relationships (Statutory Referen-
ces) Act 2005 (2005 No 3).

Disclosure of interest

A director of a company must, forthwith after becoming aware of the fact that
he or she is interested in a transaction or proposed transaction with the com-
pany, cause to be entered in the interests register, and, if the company has more
than 1 director, disclose to the board of the company—

(a) if the monetary value of the director’s interest is able to be quantified,
the nature and monetary value of that interest; or

(b) if the monetary value of the director’s interest cannot be quantified, the
nature and extent of that interest.

A director of a company is not required to comply with subsection (1) if—

(a)  the transaction or proposed transaction is between the director and the
company; and

(b) the transaction or proposed transaction is or is to be entered into in the
ordinary course of the company’s business and on usual terms and con-
ditions.

For the purposes of subsection (1), a general notice entered in the interests
register and, if the company has more than 1 director, disclosed to the board to
the effect that a director is a shareholder, director, officer or trustee of another
named company or other person and is to be regarded as interested in any
transaction which may, after the date of the entry or disclosure, be entered into
with that company or person, is a sufficient disclosure of interest in relation to
that transaction.

A failure by a director to comply with subsection (1) does not affect the valid-
ity of a transaction entered into by the company or the director.

Every director who fails to comply with subsection (1) commits an offence and
is liable on conviction to the penalty set out in section 373(2).

Compare: 1955 No 63 s 199
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Section 140(1A): inserted, on 30 June 1997, by section 12 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Section 140(2): amended, on 3 May 2001, by section 11 of the Companies Act 1993 Amendment Act
2001 (2001 No 18).

Avoidance of transactions

A transaction entered into by the company in which a director of the company
is interested may be avoided by the company at any time before the expiration
of 3 months after the transaction is disclosed to all the shareholders (whether
by means of the company’s annual report or otherwise).

A transaction cannot be avoided if the company receives fair value under it.

For the purposes of subsection (2), the question whether a company receives
fair value under a transaction is to be determined on the basis of the informa-
tion known to the company and to the interested director at the time the trans-
action is entered into.

If a transaction is entered into by the company in the ordinary course of its
business and on usual terms and conditions, the company is presumed to
receive fair value under the transaction.

For the purposes of this section,—

(a)  aperson seeking to uphold a transaction and who knew or ought to have
known of the director’s interest at the time the transaction was entered
into has the onus of establishing fair value; and

(b) in any other case, the company has the onus of establishing that it did
not receive fair value.

A transaction in which a director is interested can only be avoided on the
ground of the director’s interest in accordance with this section or the compa-
ny’s constitution.

Effect on third parties

The avoidance of a transaction under section 141 does not affect the title or
interest of a person in or to property which that person has acquired if the prop-
erty was acquired—

(a)  from a person other than the company; and

(b)  for valuable consideration; and

(c)  without knowledge of the circumstances of the transaction under which
the person referred to in paragraph (a) acquired the property from the
company.

Application of sections 140 and 141 in certain cases

Nothing in section 140 and section 141 applies in relation to—

(a)  remuneration or any other benefit given to a director in accordance with
section 161; or
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(b) an indemnity given or insurance provided in accordance with section
162.

Interested director may vote

Subject to the constitution of the company, a director of a company who is
interested in a transaction entered into, or to be entered into, by the company,
may—

(a)  vote on a matter relating to the transaction; and

(b) attend a meeting of directors at which a matter relating to the transaction
arises and be included among the directors present at the meeting for the
purpose of a quorum; and

(c) sign a document relating to the transaction on behalf of the company;
and

(d) do any other thing in his or her capacity as a director in relation to the
transaction—

as if the director were not interested in the transaction.

Use of company information

A director of a company who has information in his or her capacity as a
director or employee of the company, being information that would not other-
wise be available to him or her, must not disclose that information to any per-
son, or make use of or act on the information, except—

(a)  for the purposes of the company; or

(b)  asrequired by law; or

(¢) in accordance with subsection (2) or subsection (3); or

(d)  in complying with section 140.

A director of a company may, unless prohibited by the board, disclose informa-
tion to—

(a) aperson whose interests the director represents; or

(b) aperson in accordance with whose directions or instructions the director
may be required or is accustomed to act in relation to the director’s
powers and duties and, if the director discloses the information, the
name of the person to whom it is disclosed must be entered in the inter-
ests register.

A director of a company may disclose, make use of, or act on the information

if—

(a) particulars of the disclosure, use, or the act in question are entered in the
interests register; and

(b)  the director is first authorised to do so by the board; and
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(c) the disclosure, use, or act in question will not, or will not be likely to,
prejudice the company.
146 Meaning of relevant interest
(1)  For the purposes of section 148, a director of a company has a relevant inter-
est in a share issued by a company (whether or not the director is registered in
the share register as the holder of it) if the director—
(a)  1is a beneficial owner of the share; or
(b)  has the power to exercise any right to vote attached to the share; or
(c)  has the power to control the exercise of any right to vote attached to the
share; or
(d)  has the power to acquire or dispose of the share; or
(e) has the power to control the acquisition or disposition of the share by
another person; or
(f)  under, or by virtue of, any trust, agreement, arrangement or understand-
ing relating to the share (whether or not that person is a party to it)—
(i) may at any time have the power to exercise any right to vote
attached to the share; or
(i) may at any time have the power to control the exercise of any
right to vote attached to the share; or
(iii)) may at any time have the power to acquire or dispose of, the
share; or
(iv) may at any time have the power to control the acquisition or dis-
position of the share by another person.
(2)  Where a person would, if that person were a director of the company, have a

112

relevant interest in a share by virtue of subsection (1) and—

(a)

(b)

that person or its directors are accustomed or under an obligation,
whether legally enforceable or not, to act in accordance with the direc-
tions, instructions, or wishes of a director of the company in relation
to—

(1)  the exercise of the right to vote attached to the share; or

(i1))  the control of the exercise of any right to vote attached to the
share; or

(ii1)  the acquisition or disposition of the share; or

(iv) the exercise of the power to control the acquisition or disposition
of the share by another person; or

a director of the company has the power to exercise the right to vote
attached to 20% or more of the shares of that person; or
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(c) a director of the company has the power to control the exercise of the
right to vote attached to 20% or more of the shares of that person; or

(d) adirector of the company has the power to acquire or dispose of 20% or
more of the shares of that person; or

(e)  adirector of the company has the power to control the acquisition or dis-
position of 20% or more of the shares of that person,—

that director has a relevant interest in the share.

A person who has, or may have, a power referred to in any of paragraphs (b) to
(f) of subsection (1), has a relevant interest in a share regardless of whether the
power—

(a)  isexpressed or implied:

(b)  is direct or indirect:

(c)  1is legally enforceable or not:

(d)  isrelated to a particular share or not:

(e)  is subject to restraint or restriction or is capable of being made subject to
restraint or restriction:

(f)  is exercisable presently or in the future:
(g) isexercisable only on the fulfilment of a condition:
(h)  is exercisable alone or jointly with another person or persons.

A power referred to in subsection (1) exercisable jointly with another person or
persons is deemed to be exercisable by either or any of those persons.

A reference to a power includes a reference to a power that arises from, or is
capable of being exercised as the result of, a breach of any trust, agreement,
arrangement, or understanding, or any of them, whether or not it is legally
enforceable.

Section 146(2): amended, on 30 June 1997, by section 13 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Relevant interests to be disregarded in certain cases

For the purposes of section 148, no account shall be taken of a relevant interest
of a person in a share if—

(a)  the ordinary business of the person who has the relevant interest consists
of, or includes, the lending of money or the provision of financial ser-
vices, or both, and that person has the relevant interest only as security
given for the purposes of a transaction entered into in the ordinary
course of the business of that person; or

(b)  that person is authorised to undertake trading activities on a licensed
market and has the relevant interest by reason only of acting for another
person to acquire or dispose of that share on behalf of the other person in
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the ordinary course of business of carrying out those trading activities;
or

(c) that person has the relevant interest solely by reason of being appointed
as a proxy to vote at a particular meeting of members, or of a class of
members, of the company and the instrument of that person’s appoint-
ment is produced before the start of the meeting in accordance with
clause 6(4) of Schedule 1 or by a time specified in the company’s consti-
tution, as the case may be; or

(d) that person—
(1)  1is atrustee corporation or a nominee company; and

(i1))  has the relevant interest by reason only of acting for another per-
son in the ordinary course of business of that trustee corporation
or nominee company; or

(e) the person has the relevant interest by reason only that the person is a
bare trustee of a trust to which the share is subject.

For the purposes of subsection (1)(e), a trustee may be a bare trustee notwith-
standing that he or she is entitled as a trustee to be remunerated out of the
income or property of the trust.

Section 147(1)(b): replaced, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).
Disclosure of share dealing by directors

A director of a company that has become registered under this Act in accord-
ance with the Companies Reregistration Act 1993 and who has a relevant inter-
est in any shares issued by the company must, forthwith after the reregistration
of the company,—

(a) disclose to the board the number and class of shares in which the rele-
vant interest is held and the nature of the relevant interest; and

(b)  ensure that the particulars disclosed to the board under paragraph (a) are
entered in the interests register.

A director of a company who acquires or disposes of a relevant interest in
shares issued by the company must, forthwith after the acquisition or dispos-
ition,—

(a)  disclose to the board—

(i)  the number and class of shares in which the relevant interest has
been acquired or the number and class of shares in which the rele-
vant interest was disposed of, as the case may be; and

(i1)  the nature of the relevant interest; and
(iii)  the consideration paid or received; and

(iv) the date of the acquisition or disposition; and
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(b)  ensure that the particulars disclosed to the board under paragraph (a) are
entered in the interests register.

Restrictions on share dealing by directors

If a director of a company has information in his or her capacity as a director or
employee of the company or a related company, being information that would
not otherwise be available to him or her, but which is information material to
an assessment of the value of shares or other financial products issued by the
company or a related company, the director may acquire or dispose of those
shares or financial products only if,—

(a) 1in the case of an acquisition, the consideration given for the acquisition
is not less than the fair value of the shares or financial products; or

(b) in the case of a disposition, the consideration received for the disposition
is not more than the fair value of the shares or financial products.

For the purposes of subsection (1), the fair value of shares or financial products
is to be determined on the basis of all information known to the director or
publicly available at the time.

Subsection (1) does not apply in relation to a share or financial product that is
acquired or disposed of by a director only as a nominee for the company or a
related company.

Where a director acquires shares or financial products in contravention of sub-
section (1)(a), the director is liable to the person from whom the shares or
financial products were acquired for the amount by which the fair value of the
shares or financial products exceeds the amount paid by the director.

Where a director disposes of shares or financial products in contravention of
subsection (1)(b), the director is liable to the person to whom the shares or
financial products were disposed of for the amount by which the consideration
received by the director exceeds the fair value of the shares or financial prod-
ucts.

Nothing in this section applies to financial products that are quoted on a
licensed market.

Section 149(1): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 149(1)(a): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 149(1)(b): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 149(2): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 149(3): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 149(4): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).
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Section 149(5): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 149(6): replaced, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Appointment and removal of directors

Number of directors

A company must have 1 or more directors (see section 10(d)).

Section 150: amended, on 1 May 2015, by section 12 of the Companies Amendment Act 2014 (2014
No 46).

Qualifications of directors

A natural person who is not disqualified by subsection (2) may be appointed as
a director of a company.

The following persons are disqualified from being appointed or holding office
as a director of a company:

(a) aperson who is under 18 years of age:

(b)  aperson who is an undischarged bankrupt:

(ba) [Repealed]

(c)  [Repealed]

(d)  [Repealed]

(e) aperson who is prohibited from being a director or promoter of or being

concerned or taking part in the management of a company under section
382, 383, 385, or 385AA:

(eaa) a person who is prohibited from being a general partner or promoter of,
or being concerned or taking part in the management of, a limited part-
nership under section 103A, 103B, 103D, or 103E of the Limited Part-
nerships Act 2008:

(ea) a person who is prohibited from being a director or promoter of, or being
concerned or taking part in the management of, an incorporated or unin-
corporated body under the Financial Markets Conduct Act 2013 or the
Takeovers Act 1993:

(eab) in the case of a company that is an employer, a person who is prohibited
from being an officer of an employer under sections 142M and
142N(1)(b) of the Employment Relations Act 2000:

(eb) a person who is prohibited from 1 or more of the following under an
order made, or a notice given, under a law of a prescribed country, State,
or territory outside New Zealand:

(i)  being a director of an overseas company:

(1))  being a promoter of an overseas company:
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(iii))  being concerned or taking part in the management of an overseas
company:
(ec) a person who is prohibited from 1 or more of the following under an
order made, or a notice given, under a law of a prescribed country, State,
or territory outside New Zealand:

(i)  being a general partner of an overseas limited partnership:
(1))  being a promoter of an overseas limited partnership:

(iii))  being concerned or taking part in the management of an overseas
limited partnership:

(f) a person who is subject to a property order made under section 30 or
section 31 of the Protection of Personal and Property Rights Act 1988:

(g) in relation to any particular company, a person who does not comply
with any qualifications for directors contained in the constitution of that
company.

A person that is not a natural person cannot be a director of a company.

A person who is disqualified from being a director but who acts as a director is
a director for the purposes of a provision of this Act that imposes a duty or an
obligation on a director of a company.

Section 151(2)(ba): repealed, on 5 December 2013, by section 7 of the Companies Amendment Act
2013 (2013 No 111).

Section 151(2)(c): repealed, on 5 December 2013, by section 7 of the Companies Amendment Act
2013 (2013 No 111).

Section 151(2)(d): repealed, on 5 December 2013, by section 7 of the Companies Amendment Act
2013 (2013 No 111).

Section 151(2)(e): amended, on 1 May 2015, by section 58 of the Companies Amendment Act 2014
(2014 No 46).

Section 151(2)(eaa): inserted, on 1 September 2014, by section 58 of the Companies Amendment Act
2014 (2014 No 46).

Section 151(2)(ea): inserted, on 25 October 2006, by section 25 of the Securities Amendment Act
2006 (2006 No 46).

Section 151(2)(ea): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 151(2)(eab): inserted, on 1 April 2016, by section 39 of the Employment Relations Amend-
ment Act 2016 (2016 No 9).

Section 151(2)(eb): inserted, on 18 June 2007, by section 5(1) of the Companies Amendment Act
(No 2) 2006 (2006 No 62).

Section 151(2)(ec): inserted, on 1 September 2014, by section 58 of the Companies Amendment Act
2014 (2014 No 46).

Director’s consent required

A person must not be appointed a director of a company unless he or she has
consented in writing to be a director and certified that he or she is not disquali-
fied from being appointed or holding office as a director of a company.
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Section 152: amended, on 1 July 1994, by section 19 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).
Appointment of first and subsequent directors

A person named as a director in an application for registration or in an amal-
gamation proposal holds office as a director from the date of registration or the
date the amalgamation proposal is effective, as the case may be, until that per-
son ceases to hold office as a director in accordance with this Act.
All subsequent directors of a company must, unless the constitution of the
company otherwise provides, be appointed by ordinary resolution.

Court may appoint directors
If—

(a)  there are no directors of a company, or the number of directors is less
than the quorum required for a meeting of the board; and

(b) it is not possible or practicable to appoint directors in accordance with
the company’s constitution,—

a shareholder or creditor of the company may apply to the court to appoint 1 or
more persons as directors of the company, and the court may make an appoint-
ment if it considers that it is in the interests of the company to do so.

An appointment may be made on such terms and conditions as the court thinks
fit.

Appointment of directors to be voted on individually

Subject to the constitution of the company, the shareholders of a company may
vote on a resolution to appoint a director of the company only if—

(a)  the resolution is for the appointment of 1 director; or

(b)  the resolution is a single resolution for the appointment of 2 or more per-
sons as directors of the company and a separate resolution that it be so
voted on has first been passed without a vote being cast against it.

A resolution moved in contravention of subsection (1) is void even though the
moving of it was not objected to at the time.

Subsection (2) does not limit the operation of section 158.

No provision for the automatic reappointment of retiring directors in default of
another appointment applies on the passing of a resolution in contravention of
subsection (1).

Nothing in this section prevents the election of 2 or more directors by ballot or
poll.
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156 Removal of directors

(1)  Subject to the constitution of a company, a director of the company may be
removed from office by ordinary resolution passed at a meeting called for the
purpose or for purposes that include the removal of the director.

(2)  The notice of meeting must state that the purpose or a purpose of the meeting is
the removal of the director.

157 Director ceasing to hold office

(1) The office of director of a company is vacated if the person holding that
office—

(a)  resigns in accordance with subsection (2); or

(b) is removed from office in accordance with this Act or the constitution of
the company; or

(c)  becomes disqualified from being a director pursuant to section 151; or

(d) dies; or

(e) otherwise vacates office in accordance with the constitution of the com-
pany.

(2) A director of a company may resign office by signing a written notice of resig-
nation and delivering it to the address for service of the company. The notice is
effective when it is received at that address or at a later time specified in the
notice.

(3) Notwithstanding the vacation of office, a person who held office as a director
remains liable under the provisions of this Act that impose liabilities on direc-
tors in relation to acts and omissions and decisions made while that person was
a director.

158 Validity of director’s acts
The acts of a person as a director are valid even though—

(a) the person’s appointment was defective; or
(b)  the person is not qualified for appointment.
159 Notice of change of directors
(1)  The board of a company must ensure that notice in the prescribed form of—
(a) achange in the directors of a company, whether as the result of a director
ceasing to hold office or the appointment of a new director, or both; or
(b)  a change in the name or the residential address of a director of a com-
pany—
is delivered to the Registrar for registration.
(2) A notice under subsection (1) must—

(a)  specify the date of the change; and
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(b) include, in relation to every person who is a director of the company
from the date of the notice, the information required by section
12(2)(b)(i) to (iii); and

(c) in the case of the appointment of a new director, have attached the form
of consent and certificate required pursuant to section 152; and

(d)  be delivered to the Registrar within 20 working days of—

(i)  the change occurring, in the case of the appointment or resigna-
tion of a director; or

(1))  the company first becoming aware of the change, in the case of
the death of a director or a change in the name or residential
address of a director.

If the board of a company fails to comply with this section, every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Section 159(2)(b): replaced, on 1 May 2015, by section 13 of the Companies Amendment Act 2014
(2014 No 46).

Miscellaneous provisions relating to directors

Proceedings of board

Subject to the constitution of a company, the provisions set out in Schedule 3
govern the proceedings of the board of a company.

Remuneration and other benefits

The board of a company may, subject to any restrictions contained in the con-
stitution of the company, authorise—

(a) the payment of remuneration or the provision of other benefits by the
company to a director for services as a director or in any other capacity:

(b)  the payment by the company to a director or former director of compen-
sation for loss of office:

(c)  the making of loans by the company to a director:

(d) the giving of guarantees by the company for debts incurred by a director:

(e) the entering into of a contract to do any of the things set out in para-
graphs (a), (b), (c), and (d),—

if the board is satisfied that to do so is fair to the company.

The board must ensure that forthwith after authorising the making of the pay-
ment or the provision of the benefit or the making of the loan or the giving of
the guarantee or the entering into of the contract, as the case may be, particu-
lars of the payment or benefit or loan or guarantee or contract are entered in the
interests register.
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The payment of remuneration or the giving of any other benefit to a director in
accordance with a contract authorised under subsection (1) need not be separ-
ately authorised under that subsection.

Directors who vote in favour of authorising a payment, benefit, loan, guaran-
tee, or contract under subsection (1) must sign a certificate stating that, in their
opinion, the making of the payment or the provision of the benefit, or the mak-
ing of the loan, or the giving of the guarantee, or the entering into of the con-
tract is fair to the company, and the grounds for that opinion.

Where a payment is made or other benefit provided or a guarantee is given to
which subsection (1) applies and either—

(a)  the provisions of subsections (1) and (4) have not been complied with; or

(b)  reasonable grounds did not exist for the opinion set out in the certificate
given under subsection (4),—

the director or former director to whom the payment is made or the benefit is
provided, or in respect of whom the guarantee is given, as the case may be, is
personally liable to the company for the amount of the payment, or the monet-
ary value of the benefit, or any amount paid by the company under the guaran-
tee, except to the extent to which he or she proves that the payment or benefit
or guarantee was fair to the company at the time it was made, provided, or
given.

Where a loan is made to which subsection (1) applies and either—
(a)  the provisions of subsections (1) and (4) have not been complied with; or

(b) reasonable grounds did not exist for the opinion set out in the certificate
given under subsection (4),—

the loan becomes immediately repayable to the company by the director, not-
withstanding the terms of any agreement relating to the giving of the loan,
except to the extent to which he or she proves that the loan was fair to the com-
pany at the time it was given.

Indemnity and insurance

Except as provided in this section, a company must not indemnify, or directly
or indirectly effect insurance for, a director or employee of the company or a
related company in respect of—

(a) liability for any act or omission in his or her capacity as a director or
employee; or

(b)  costs incurred by that director or employee in defending or settling any
claim or proceeding relating to any such liability.

An indemnity given in breach of this section is void.

A company may, if expressly authorised by its constitution, indemnify a
director or employee of the company or a related company for any costs incur-
red by him or her in any proceeding—
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(a) that relates to liability for any act or omission in his or her capacity as a
director or employee; and

(b)  in which judgment is given in his or her favour, or in which he or she is
acquitted, or which is discontinued.

A company may, if expressly authorised by its constitution, indemnify a
director or employee of the company or a related company in respect of—

(a) liability to any person other than the company or a related company for
any act or omission in his or her capacity as a director or employee; or

(b)  costs incurred by that director or employee in defending or settling any
claim or proceeding relating to any such liability,—

not being criminal liability or liability in respect of a breach, in the case of a
director, of the duty specified in section 131 or, in the case of an employee, of
any fiduciary duty owed to the company or related company.

A company may, if expressly authorised by its constitution and with the prior
approval of the board, effect insurance for a director or employee of the com-
pany or a related company in respect of—

(a) liability, not being criminal liability, for any act or omission in his or her
capacity as a director or employee; or

(b)  costs incurred by that director or employee in defending or settling any
claim or proceeding relating to any such liability; or

(c) costs incurred by that director or employee in defending any criminal
proceedings—

(i)  that have been brought against the director or employee in relation
to any act or omission in his or her capacity as a director or
employee; and

(i1))  in which he or she is acquitted.

The directors who vote in favour of authorising the effecting of insurance
under subsection (5) must sign a certificate stating that, in their opinion, the
cost of effecting the insurance is fair to the company.

The board of a company must ensure that particulars of any indemnity given to,
or insurance effected for, any director or employee of the company or a related
company are forthwith entered in the interests register.

Where insurance is effected for a director or employee of a company or a rela-
ted company and—

(a) the provisions of either subsection (5) or subsection (6) have not been
complied with; or

(b)  reasonable grounds did not exist for the opinion set out in the certificate
given under subsection (6),—
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the director or employee is personally liable to the company for the cost of
effecting the insurance except to the extent that he or she proves that it was fair
to the company at the time the insurance was effected.

In this section,—
director includes a former director

effect insurance includes pay, whether directly or indirectly, the costs of the
insurance

employee includes a former employee

indemnify includes relieve or excuse from liability, whether before or after the
liability arises; and indemnity has a corresponding meaning.

Section 162(5)(c): replaced, on 3 June 1998, by section 5 of the Companies Amendment Act 1998
(1998 No 31).

Part 9
Enforcement

Interpretation

In this Part, unless the context otherwise requires, the terms entitled person,
former shareholder, and shareholder include a reference to a personal repre-
sentative of an entitled person, former shareholder, or shareholder and a person
to whom shares of any of those persons have passed by operation of law.

Injunctions

Injunctions

The court may, on an application under this section, make an order restraining a
company that, or a director of a company who, proposes to engage in conduct
that would contravene the constitution of the company or this Act from engag-
ing in that conduct.

An application may be made by—

(a)  the company; or

(b)  adirector or shareholder of the company; or
(c) an entitled person.

If the court makes an order under subsection (1), it may also grant such conse-
quential relief as it thinks fit.

An order may not be made under this section in relation to conduct or a course
of conduct that has been completed.

The court may, at any time before the final determination of an application
under subsection (1), make, as an interim order, any order that it is empowered
to make under that subsection.
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Section 164(1): amended, on 1 April 2014, by section 126 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Derivative actions

Derivative actions

Subject to subsection (3), the court may, on the application of a shareholder or
director of a company, grant leave to that shareholder or director to—

(a)

(b)

bring proceedings in the name and on behalf of the company or any rela-
ted company; or

intervene in proceedings to which the company or any related company
is a party for the purpose of continuing, defending, or discontinuing the
proceedings on behalf of the company or related company, as the case
may be.

Without limiting subsection (1), in determining whether to grant leave under
that subsection, the court shall have regard to—

(a)
(b)
(c)

(d)

the likelihood of the proceedings succeeding:
the costs of the proceedings in relation to the relief likely to be obtained:

any action already taken by the company or related company to obtain
relief:

the interests of the company or related company in the proceedings
being commenced, continued, defended, or discontinued, as the case
may be.

Leave to bring proceedings or intervene in proceedings may be granted under
subsection (1), only if the court is satisfied that either—

(2)

(b)

the company or related company does not intend to bring, diligently con-
tinue or defend, or discontinue the proceedings, as the case may be; or

it is in the interests of the company or related company that the conduct
of the proceedings should not be left to the directors or to the determin-
ation of the shareholders as a whole.

Notice of the application must be served on the company or related company.

The company or related company—

(a)
(b)

may appear and be heard; and

must inform the court, whether or not it intends to bring, continue,
defend, or discontinue the proceedings, as the case may be.

Except as provided in this section, a shareholder is not entitled to bring or inter-
vene in any proceedings in the name of, or on behalf of, a company or a related
company.
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Costs of derivative action to be met by company

The court shall, on the application of the shareholder or director to whom leave
was granted under section 165 to bring or intervene in the proceedings, order
that the whole or part of the reasonable costs of bringing or intervening in the
proceedings, including any costs relating to any settlement, compromise, or
discontinuance approved under section 168, must be met by the company
unless the court considers that it would be unjust or inequitable for the com-
pany to bear those costs.

Powers of court where leave granted

The court may, at any time, make any order it thinks fit in relation to proceed-
ings brought by a shareholder or a director or in which a shareholder or director
intervenes, as the case may be, with leave of the court under section 165, and
without limiting the generality of this section may—

(a) make an order authorising the shareholder or any other person to control
the conduct of the proceedings:

(b)  give directions for the conduct of the proceedings:

(c) make an order requiring the company or the directors to provide infor-
mation or assistance in relation to the proceedings:

(d) make an order directing that any amount ordered to be paid by a defend-
ant in the proceedings must be paid, in whole or part, to former and
present shareholders of the company or related company instead of to
the company or the related company.

Compromise, settlement, or withdrawal of derivative action

No proceedings brought by a shareholder or a director or in which a share-
holder or a director intervenes, as the case may be, with leave of the court
under section 165, may be settled or compromised or discontinued without the
approval of the court.

Personal actions by shareholders

Personal actions by shareholders against directors

A shareholder or former shareholder may bring an action against a director for
breach of a duty owed to him or her as a shareholder.

An action may not be brought under subsection (1) to recover any loss in the
form of a reduction in the value of shares in the company or a failure of the
shares to increase in value by reason only of a loss suffered, or a gain forgone,
by the company.

Without limiting subsection (1), the duties of directors set out in—
(a)  section 90 (which relates to the duty to supervise the share register); and

(b)  section 140 (which relates to the duty to disclose interests); and
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(c)  section 148 (which relates to the duty to disclose share dealings)—
are duties owed to shareholders, while the duties of directors set out in—

(d) section 131 (which relates to the duty of directors to act in good faith
and in the best interests of the company); and

(e) section 133 (which relates to the duty to exercise powers for a proper
purpose); and

(f)  section 135 (which relates to reckless trading); and

(g) section 136 (which relates to the duty not to agree to a company incur-
ring certain obligations); and

(h)  section 137 (which relates to a director’s duty of care); and
(i)  section 145 (which relates to the use of company information)—

are duties owed to the company and not to shareholders.

Actions by shareholders to require directors to act

Notwithstanding section 169, the court may, on the application of a shareholder
of a company, if it is satisfied it is just and equitable to do so, make an order
requiring a director of the company to take any action that is required to be
taken by the directors under the constitution of the company or this Act and, on
making the order, the court may grant such other consequential relief as it
thinks fit.

Section 170: amended, on 1 April 2014, by section 126 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Personal actions by shareholders against company

A shareholder of a company may bring an action against the company for
breach of a duty owed by the company to him or her as a shareholder.

Actions by shareholders to require company to act

Notwithstanding section 171, the court may, on the application of a shareholder
of a company, if it is satisfied that it is just and equitable to do so, make an
order requiring the board of the company to take any action that is required to
be taken by the constitution of the company or this Act and, on making the
order, the court may grant such other consequential relief as it thinks fit.

Section 172: amended, on 1 April 2014, by section 126 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Representative actions

Where a shareholder of a company brings proceedings against the company or
a director, and other shareholders have the same or substantially the same inter-
est in relation to the subject matter of the proceedings, the court may appoint
that shareholder to represent all or some of the shareholders having the same or
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substantially the same interest, and may, for that purpose, make such order as it
thinks fit including, without limiting the generality of this section, an order—

(a)  as to the control and conduct of the proceedings:
(b) as to the costs of the proceedings:

(c) directing the distribution of any amount ordered to be paid by a defend-
ant in the proceedings among the shareholders represented.

Prejudiced shareholders

A shareholder or former shareholder of a company, or any other entitled per-
son, who considers that the affairs of a company have been, or are being, or are
likely to be, conducted in a manner that is, or any act or acts of the company
have been, or are, or are likely to be, oppressive, unfairly discriminatory, or
unfairly prejudicial to him or her in that capacity or in any other capacity, may
apply to the court for an order under this section.

If, on an application under this section, the court considers that it is just and
equitable to do so, it may make such order as it thinks fit including, without
limiting the generality of this subsection, an order—

(a) requiring the company or any other person to acquire the shareholder’s
shares; or

(b)  requiring the company or any other person to pay compensation to a per-
son; or

(c)  regulating the future conduct of the company’s affairs; or
(d) altering or adding to the company’s constitution; or

(e) appointing a receiver of the company; or

(f)  directing the rectification of the records of the company; or
(g) putting the company into liquidation; or

(h)  setting aside action taken by the company or the board in breach of this
Act or the constitution of the company.

No order may be made against the company or any other person under subsec-
tion (2) unless the company or that person is a party to the proceedings in
which the application is made.

Certain conduct deemed prejudicial

Failure to comply with any of the following sections of this Act is conduct
which is unfairly prejudicial for the purposes of section 174:

(a)  section 45 (which relates to pre-emptive rights to the issue of shares):

(b)  section 47 (which relates to the consideration for which shares are
issued):

(c)  section 53 (which relates to dividends):
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(d) section 60 (which relates to offers by a company to acquire its own
shares):

(e) section 61 (which relates to special offers to acquire shares):

(f)  section 63 (which relates to stock exchange acquisitions subject to prior
notice to shareholders):

(g) section 65 (which relates to stock exchange acquisitions not subject to
prior notice to shareholders):

(h)  section 76 (which relates to the provision of financial assistance by a
company to acquire its own shares):

(i)  section 78 (which relates to special financial assistance):

()  section 80 (which relates to financial assistance not exceeding 5% of
shareholders’ funds):

(k)  section 117 (which relates to the alteration of shareholder rights):
(I)  section 129 (which relates to major transactions).

The signing by the directors of a company of a certificate required by this Act
without reasonable grounds existing for an opinion set out in it is conduct that
is unfairly prejudicial for the purposes of section 174.

Alteration to constitution

Notwithstanding anything in this Act, but subject to the order, where the court
makes an order under section 174 altering or adding to the constitution of a
company, the constitution must not, to the extent that it has been altered or
added to by the court, again be altered or added to without the leave of the
court.

Any alteration or addition to the constitution of a company made by an order
under section 174 has the same effect as if it had been made by the sharehold-
ers of the company pursuant to section 32 and the provisions of this Act shall
apply to the constitution as altered or added to.

Within 10 working days of the making of an order under section 174 altering or
adding to the constitution of a company, the board of the company must ensure
that a copy of the order and the constitution as altered or added to is delivered
to the Registrar for registration.

If the board of a company fails to comply with subsection (3), every director of
the company commits an offence and is liable, on conviction, to the penalty set
out in section 374(2).

Ratification

Ratification of certain actions of directors

The purported exercise by a director or the board of a company of a power ves-
ted in the shareholders or any other person may be ratified or approved by
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those shareholders or that person in the same manner in which the power may
be exercised.

The purported exercise of a power that is ratified under subsection (1) is
deemed to be, and always to have been, a proper and valid exercise of that
power.

The ratification or approval under this section of the purported exercise of a
power by a director or the board does not prevent the court from exercising a
power which might, apart from the ratification or approval, be exercised in
relation to the action of the director or the board.

Nothing in this section limits or affects any rule of law relating to the ratifica-
tion or approval by the shareholders or any other person of any act or omission
of a director or the board of a company.

Inspection of records

Information for shareholders

A shareholder may at any time make a written request to a company for infor-
mation held by the company.

The request must specify the information sought in sufficient detail to enable it
to be identified.

Within 10 working days of receiving a request under subsection (1), the com-
pany must either—

(a) provide the information; or
(b)  agree to provide the information within a specified period; or

(c)  agree to provide the information within a specified period if the share-
holder pays a reasonable charge to the company (which must be speci-
fied and explained) to meet the cost of providing the information; or

(d)  refuse to provide the information specifying the reasons for the refusal.

Without limiting the reasons for which a company may refuse to provide infor-
mation under this section, a company may refuse to provide information if—

(a)  the disclosure of the information would or would be likely to prejudice
the commercial position of the company; or

(b)  the disclosure of the information would or would be likely to prejudice
the commercial position of any other person, whether or not that person
supplied the information to the company; or

(c)  the request for the information is frivolous or vexatious.

If the company requires the shareholder to pay a charge for the information, the
shareholder may withdraw the request, and is deemed to have done so unless,
within 10 working days of receiving notification of the charge, the shareholder
informs the company—
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(a)  that the shareholder will pay the charge; or
(b)  that the shareholder considers the charge to be unreasonable.

The court may, on the application of a person who has made a request for infor-
mation, if it is satisfied that—

(a)  the period specified for providing the information is unreasonable; or
(b)  the charge set by the company is unreasonable,—

as the case may be, make an order requiring the company to supply the infor-
mation within such time or on payment of such charge as the court thinks fit.

The court may, on the application of a person who has made a request for infor-
mation, if it is satisfied that—

(a) the company does not have sufficient reason to refuse to supply the
information; or

(b)  the company has sufficient reason to refuse to supply the information but
that other reasons exist that outweigh the refusal,—

make an order requiring the company to supply the information.

Where the court makes an order under subsection (7), it may specify the use
that may be made of the information and the persons to whom it may be dis-
closed.

On an application for an order under this section, the court may make such
order for the payment of costs as it thinks fit.

Investigation of records

The court may, on the application of a shareholder or creditor of a company,
make an order authorising a person named in the order at a time specified in
the order, to inspect and to make copies of, or take extracts from, the records or
other documents of the company, or such of the records or documents of the
company as are specified in the order, and may make such ancillary order as it
thinks fit, including an order that the accounts of the company be audited by
that person.

The court may make an order under subsection (1) only if it is satisfied that—

(a) in making the application, the shareholder or creditor is acting in good
faith and that the inspection is proposed to be made for a proper purpose;
and

(b)  the person to be appointed is a proper person for the task.

A person appointed by the court under subsection (1) must diligently carry out
the inspection and, having done so, must make a full report to the court.

On receiving the report of an inspector, the court may make such order in rela-
tion to the disclosure and use that may be made of records and information
obtained as it thinks fit.

An order made under subsection (4) may be varied from time to time.
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The reasonable costs of the inspection must be met by the company unless the
court orders otherwise.

A person may only disclose or make use of information or records obtained
under this section in accordance with an order made under subsection (4) or
subsection (5).

A person who discloses or makes use of information or records obtained under
this section other than in accordance with an order made under subsection (4)
or subsection (5) commits an offence, and is liable on conviction to the penalty
set out in section 373(2).

Part 10
Administration of companies

Authority to bind company

Method of contracting

A contract or other enforceable obligation may be entered into by a company
as follows:

(a)  an obligation which, if entered into by a natural person, would, by law,
be required to be by deed, may be entered into on behalf of the company
in writing signed under the name of the company by—

(1) 2 or more directors of the company; or

(i1)  if there is only I director, by that director whose signature must be
witnessed; or

(111)  if the constitution of the company so provides, a director, or other
person or class of persons whose signature or signatures must be
witnessed; or

(iv) 1 or more attorneys appointed by the company in accordance with
section 181:

(b) an obligation which, if entered into by a natural person, is, by law,
required to be in writing, may be entered into on behalf of the company
in writing by a person acting under the company’s express or implied
authority:

(c) an obligation which, if entered into by a natural person, is not, by law,
required to be in writing, may be entered into on behalf of the company
in writing or orally by a person acting under the company’s express or
implied authority.

A company may, in addition to complying with subsection (1), affix its com-

mon seal, if it has one, to the contract or document containing the enforceable

obligation.

Subsection (1) applies to a contract or other obligation—
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(a)  whether or not that contract or obligation was entered into in New Zea-
land; and

(b)  whether or not the law governing the contract or obligation is the law of
New Zealand.

Section 180(1A): replaced, on 30 June 1997, by section 14 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Attorneys

Subject to its constitution, a company may, by an instrument in writing exe-
cuted in accordance with section 180(1)(a), appoint a person as its attorney
either generally or in relation to a specified matter.

An act of the attorney in accordance with the instrument binds the company.

Sections 19 to 21 of the Property Law Act 2007 apply, with all necessary modi-
fications, in relation to a power of attorney executed by a company, to the same
extent as if the company was a natural person and as if the commencement of
the liquidation or, if there is no liquidation, the removal from the register kept
for the purposes of this Act of the company was an event revoking the power
of attorney within the meaning of those sections.

Section 181(3): replaced, on 1 January 2008, by section 364(1) of the Property Law Act 2007 (2007
No 91).

Pre-incorporation contracts

Pre-incorporation contracts may be ratified

In this section and in sections 183 to 185, the term pre-incorporation contract
means—

(a)  a contract purporting to be made by a company before its incorporation;
or

(b)  a contract made by a person on behalf of a company before and in con-
templation of its incorporation.

Notwithstanding any enactment or rule of law, a pre-incorporation contract
may be ratified within such period as may be specified in the contract, or if no
period is specified, then within a reasonable time after the incorporation of the
company in the name of which, or on behalf of which, it has been made.

A contract that is ratified is as valid and enforceable as if the company had
been a party to the contract when it was made.

A pre-incorporation contract may be ratified by a company in the same manner
as a contract may be entered into on behalf of a company under section 180.

Despite subpart 1 of Part 2 of the Contract and Commercial Law Act 2017, if a
pre-incorporation contract has not been ratified by a company, or validated by
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the court under section 184, the company may not enforce it or take the benefit
of it.
Compare: 1955 No 63 s 42A(1)—(3); 1983 No 53 s 15

Section 182(5): amended, on 1 September 2017, by section 347 of the Contract and Commercial Law
Act 2017 (2017 No 5).

Warranties implied in pre-incorporation contracts

Notwithstanding any enactment or rule of law, in a pre-incorporation contract,
unless a contrary intention is expressed in the contract, there is an implied war-
ranty by the person who purports to make the contract in the name of, or on
behalf of, the company—

(a)  that the company will be incorporated within such period as may be spe-
cified in the contract, or if no period is specified, then within a reason-
able time after the making of the contract; and

(b)  that the company will ratify the contract within such period as may be
specified in the contract, or if no period is specified, then within a
reasonable time after the incorporation of the company.

The amount of damages recoverable in an action for breach of a warranty
implied by subsection (1) is the same as the amount of damages that would be
recoverable in an action against the company for damages for breach by the
company of the unperformed obligations under the contract if the contract had
been ratified and cancelled.

If, after its incorporation, a company enters into a contract in the same terms
as, or in substitution for, a pre-incorporation contract (not being a contract rati-
fied by the company under section 182 ), the liability of a person under subsec-
tion (1) (including any liability under an order made by the court for the pay-
ment of damages) is discharged.

Compare: 1955 No 63 s 42A(4), (5), (8); 1983 No 53 s 15

Failure to ratify

A party to a pre-incorporation contract that has not been ratified by the com-
pany after its incorporation may apply to the court for an order—

(a) directing the company to return property, whether real or personal,
acquired under the contract to that party; or

(b)  for any other relief in favour of that party relating to that property; or
(c)  validating the contract whether in whole or in part.

The court may, if it considers it just and equitable to do so, make any order or
grant any relief it thinks fit and may do so whether or not an order has been
made under section 183(2).

Compare: 1955 No 63 s 42A(6); 1983 No 53 s 15
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Breach of pre-incorporation contract

In proceedings against a company for breach of a pre-incorporation contract
which has been ratified by the company, the court may, on the application of
the company, any other party to the proceedings, or of its own motion, make
such order for the payment of damages or other relief as the court considers
just and equitable, in addition to or in substitution for any order which may be
made against the company, against a person by whom the contract was made.

Compare: 1955 No 63 s 42A(7); 1983 No 53 s 15

Jurisdiction of District Court

The District Court has jurisdiction to exercise any power conferred by sections
182 to 185 in any case where—

(a)  the occasion for the exercise of the power arises in the course of civil
proceedings properly before the court; or

(b)  the amount of the claim or the value of the property or relief claimed or
in issue is not more than $350,000; or

(c) the parties agree, in accordance with section 81 of the District Court Act
2016, that the District Court has jurisdiction to determine the proceed-
ings.

For the purposes of sections 86 to 88 of the District Court Act 2016, an appli-

cation made to the District Court under any of sections 182 to 185 is deemed to

be a proceeding.

Section 185A: replaced, on 1 March 2017, by section 261 of the District Court Act 2016 (2016
No 49).

Registered office

Registered office
A company must always have a registered office in New Zealand.

Subject to section 187, the registered office of a company at a particular time is
the place that is described as its registered office in the New Zealand register at
that time.

The description of the registered office must—
(a)  state the address of the registered office; and

(b)  if the registered office is at the offices of any firm of accountants, barris-
ters and solicitors, or any other person, state—

(i)  that the registered office of the company is at the offices of that
firm or person; and

(i1)  particulars of the location in any building of those offices; or
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(c)  if the registered office is not at the offices of any such firm or person but
is located in a building occupied by persons other than the company,
state particulars of its location in the building.

Compare: 1955 No 63 s 115(1)
Section 186(3)(b): amended, on 1 July 2015, by section 17 of the Financial Reporting Amendment

Act 2014 (2014 No 64).
Change of registered office

Subject to the company’s constitution and to subsection (3), the board of a
company may change the registered office of the company at any time.

Notice in the prescribed form of the change must be given to the Registrar for
registration.

The change in the registered office takes effect on a date stated in the notice not
being a date that is earlier than 5 working days after the notice is registered.

Compare: 1955 No 63 s 115(3)

Requirement to change registered office

Subject to this section, a company must change its registered office if it is
required to do so by the Registrar.

The Registrar may require a company to change its registered office by notice
in writing delivered or sent to the company at its registered office.

The notice must—

(a) state that the company is required to change its registered office by a
date stated in the notice, not being a date that is earlier than 20 working
days after the date of the notice:

(b) state the reasons for requiring the change:

(c) state that the company has the right to appeal to the court under section
370:

(d)  be dated and signed by the Registrar.

A copy of the notice must also be sent to each director of the company.
The company must change its registered office—

(a) by the date stated in the notice; or

(b) if it appeals to the court and the appeal is dismissed, within 5 working
days after the decision of the court.

If a company fails to comply with this section, every director of the company
commits an offence and is liable on conviction to the penalty set out in section
374(1).

Compare: 1955 No 63 s 115A; 1975 No 137 s 12
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Subject to subsection (3) and to section 88 and section 195, a company must
keep the following documents at its registered office:

(a)  the constitution of the company:

(b)  minutes of all meetings and resolutions of shareholders within the last 7
years:

(c) an interests register:

(d) minutes of all meetings and resolutions of directors and directors’ com-
mittees within the last 7 years:

(e) certificates given by directors under this Act within the last 7 years:
(f)  the full names and addresses of the current directors:

(g) copies of all written communications to all shareholders or all holders of
the same class of shares during the last 7 years, including annual reports
made under section 208:

(h)  copies of all financial statements and group financial statements required
to be completed by this Act or any other enactment for the last 7 comple-
ted accounting periods of the company:

(i)  the accounting records required by section 194 for the current account-
ing period and for the last 7 completed accounting periods of the com-
pany:

(j)  the share register.

The references in paragraphs (b), (d), (e), and (g) of subsection (1) to 7 years
and the references in paragraphs (h) and (i) of that subsection to 7 completed
accounting periods include such lesser periods as the Registrar may approve by
notice in writing to the company.

The records referred to in paragraphs (a) to (i) of subsection (1) may be kept at
a place in New Zealand, notice of which is given to the Registrar in accordance
with subsection (4).

If any records are not kept at the registered office of the company, or the place
at which they are kept is changed, the company must ensure that within 10
working days of their first being kept elsewhere or moved, as the case may be,
notice is given to the Registrar for registration of the places where the records
are kept.

If a company fails to comply with subsection (1) or subsection (4),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2):

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(2).
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Section 189(1)(b): amended, on 1 July 1994, by section 22(1) of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Section 189(1)(d): amended, on 1 July 1994, by section 22(1) of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Section 189(1)(e): amended, on 1 July 1994, by section 22(1) of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Section 189(1)(g): amended, on 1 July 1994, by section 22(1) of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Section 189(1)(h): replaced, on 1 April 2014, by section 29 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Section 189(1)(i): amended, on 1 July 1994, by section 22(1) of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Section 189(2): amended, on 1 July 1994, by section 22(2) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 189(3): amended, on 1 July 1994, by section 22(3) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Form of records
The records of a company must be kept—
(a)  in written form; or

(b) in a form or in a manner that allows the documents and information that
comprise the records to be easily accessible and convertible into written
form.

The board must ensure that adequate measures exist to—
(a) prevent the records being falsified; and
(b)  detect any falsification of them.

If the board fails to comply with subsection (2), every director commits an
offence and is liable on conviction to the penalty set out in section 374(2).

Compare: 1955 No 63 s 459(2); 1980 No 43 s 7(4)

Inspection of records by directors

Subject to subsection (2), every director of a company is entitled, on giving
reasonable notice, to inspect the records of the company—

(a)  in written form; and

(b)  without charge; and

(c) atareasonable time specified by the director.

The court may, on application by the company, if it is satisfied that—

(a) it would not be in the company’s interests for a director to inspect the
records; or

(b)  the proposed inspection is for a purpose that is not properly connected
with the director’s duties,—
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direct that the records need not be made available for inspection or limit the
inspection of them in any manner it thinks fit.

Address for service

Address for service
A company must have an address for service in New Zealand.

The address for service may be the company’s registered office or another
place, but it must not be at a postal centre or document exchange.

A company’s address for service at any particular time is the address that is
described as its address for service in the New Zealand register at that time.

The description of the address for service must state that it is at the registered
office of the company, or if it is at another place, must—

(a)  state the address of that place; and

(b) if the address for service is at the offices of any firm of accountants, bar-
risters and solicitors, or any other person, state—

(i)  that the address for service of the company is at the offices of that
firm or person; and

(i1)  particulars of the location in any building of those offices; or

(c) if the address for service is not at the offices of any such firm or person
but is located in a building occupied by persons other than the company,
state particulars of its location in the building.

Section 192(4)(b): amended, on 1 July 2015, by section 17 of the Financial Reporting Amendment
Act 2014 (2014 No 64).
Change of address for service

Subject to the company’s constitution and to subsection (3), the board of a
company may change the address for service of the company at any time.

Notice in the prescribed form of the change must be given to the Registrar for
registration.

A change of address for service takes effect on a date stated in the notice, not
being a date that is earlier than 5 working days after the notice is registered.

Rectification or correction of address for service

This section applies if the address for service of a company is rectified or cor-
rected under section 360A or section 360B.

The rectification or correction takes effect at the time that the rectification or
correction is made to the New Zealand register.

Section 193A: inserted, on 15 April 2004, by section 9 of the Companies Amendment Act (No 2)
2004 (2004 No 24).
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Part 11

Accounting records and financial reporting

Part 11: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

Subpart 1—Accounting records
Subpart 1 heading: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).
Accounting records must be kept

The board of a company must ensure that there are kept at all times accounting
records that—

(a)  correctly record the transactions of the company; and

(b)  will enable the company to ensure that the financial statements or group
financial statements of the company comply with generally accepted
accounting practice (if the company is required to prepare such state-
ments under this Act or any other enactment); and

(c)  will enable the financial statements or group financial statements of the
company to be readily and properly audited (if those statements are
required to be audited).

For the purpose of subsection (1), the transactions of the company include any

transaction that constitutes an act of the type described in section 105C(3) of
the Crimes Act 1961.

The board of a company must establish and maintain a satisfactory system of
control of its accounting records.

The accounting records must be kept—
(a)  in written form in English; or

(b) in a form or manner in which they are easily accessible and convertible
into written form in English.

If the board of a company fails to comply with the requirements of this section,
every director of the company commits an offence and is liable on conviction
to the penalty set out in section 374(3).

Section 194: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 194(1A): inserted, on 7 November 2015, by section 4 of the Companies Amendment Act
2015 (2015 No 97).

Place accounting records to be kept
A company need not keep its accounting records in New Zealand.

If the records are not kept in New Zealand,—
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(a) the company must ensure that accounts and returns for the operations of
the company that satisfy the following requirements are sent to, and kept
at, a place in New Zealand:

(i)  the accounts and returns must enable the preparation of the com-
pany’s financial statements or group financial statements required
by this Act or any other enactment; and

(i)  the accounts and returns must enable the preparation of any other
document required by this Act; and

(b)  notice of the place where the accounting records and the accounts and
returns required under paragraph (a) are kept must be given to the
Registrar.

If a company fails to comply with subsection (2),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2):

(b) every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(2).

Section 195: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Subpart 2—Financial reporting
Subpart 2 heading: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).
Overview
This subpart imposes financial reporting requirements on—
(a)  every large company; and

(b) every large overseas company that carries on business in New Zealand;
and

(c) every other company with 10 or more shareholders (unless the share-
holders of the company opt out of compliance); and

(d) every other company with fewer than 10 shareholders if shareholders of
the company holding at least 5% of the voting shares require the com-
pany to comply.

This section is only a guide to the general scheme and effect of this subpart.

Section 196: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Non-application of subpart if alternative financial reporting duties under
financial markets legislation

This subpart does not apply to a company or an overseas company in relation
to an accounting period if financial statements of the company or overseas
company, or group financial statements of the group that comprises the com-
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pany or overseas company and its subsidiaries, are required to be prepared for
that period under subpart 3 of Part 7 of the Financial Markets Conduct Act
2013 or section 55 of the Financial Reporting Act 2013.

Section 197: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Interpretation
In this subpart,—

group means a group comprising a company or an overseas company and its
subsidiaries

large company means a company that is large under section 45 of the Finan-
cial Reporting Act 2013

large overseas company means a body corporate incorporated outside New
Zealand that—

(a) carries on business in New Zealand within the meaning of section 332;
and

(b) is large under section 45 of the Financial Reporting Act 2013

public entity has the same meaning as in section 5 of the Public Audit Act
2001

qualified auditor has the same meaning as in section 35 of the Financial
Reporting Act 2013

subsidiary—
(a) means a subsidiary within the meaning of sections 5 to 8; and

(b) includes, except in section 207D, any entity that is classified as a subsid-
iary in any applicable financial reporting standard

voting share, in relation to a company, means a share in the company that con-
fers a currently exercisable right to cast a vote at meetings of shareholders of
the company, not being a right to vote that is exercisable only in 1 or more of
the following circumstances:

(a)  during a period in which a payment or distribution (or part of a payment
or distribution) in respect of the share is in arrears or some other default
exists:

(b)  on aproposal that affects rights attached to the share:
(¢)  during the liquidation of the company:

(d) in respect of a special, immaterial, or remote matter that is inconsequen-
tial to control of the company.

Section 198: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).
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Determining number of shareholders

For the purposes of this subpart and section 208, the number of shareholders
that a company has, in relation to an accounting period, is the number of share-
holders that hold voting shares as at the close of the first day of the period.

Joint holders of a parcel of shares must be counted as a single shareholder.

Example

ABC Limited has an accounting period of 1 April 2014 to 31 March 2015. ABC
Limited is not large (see section 45 of the Financial Reporting Act 2013).

At the close of 1 April 2014, 16 shareholders hold ordinary voting shares. (The
company also has 12 shareholders who hold non-voting preference shares, but
non-voting shares are not relevant to the calculation under this section).

Two of those shareholders hold their parcel of ordinary voting shares jointly. These
shareholders are counted as a single shareholder.

For the purposes of this subpart and section 208, ABC Limited has 15 sharehold-
ers in relation to the 1 April 2014 to 31 March 2015 period. This means that it must
prepare financial statements, have those statements audited, and prepare an
annual report unless it opts out of compliance under section 2071.

Section 199: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Preparation of financial statements

Heading: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

Application of preparation provisions
Sections 201 and 202 apply to—

(a) every large company; and

(b) every company that is a public entity; and
(c) every large overseas company; and

(d) every other company with 10 or more shareholders unless the company
has opted out of compliance with the provision in accordance with sec-
tion 2071; and

(e) every other company with fewer than 10 shareholders if the company
has opted into compliance with the provision in accordance with section
207K.

However, section 201 does not apply to a company or an overseas company in
relation to a balance date if the company or overseas company has, on that
date, 1 or more subsidiaries (see section 202).

Further, section 201 does not apply to a company or an overseas company (A)
in relation to a balance date if,—

(a)  on the balance date, A has no subsidiaries but is a subsidiary of a body
corporate (B) that is—
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(i)  incorporated in New Zealand; or
(i1)  registered or deemed to be registered under Part 18; and

(b)  group financial statements in relation to a group comprising B, A, and all
other subsidiaries of B that comply with generally accepted accounting
practice are completed in relation to the balance date under this Act or
any other enactment; and

(c) A has not opted into compliance with section 201 as referred to in sub-
section (1)(e).

Section 200: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 200(3): inserted, on 30 May 2017, by section 20 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Financial statements must be prepared

Every company or overseas company to which this section applies (A) must
ensure that, within 5 months after the balance date of A, financial statements
that comply with generally accepted accounting practice are—

(a) completed in relation to A and that balance date; and
(b)  dated and signed on behalf of A by 2 directors of A, or, if A has only 1
director, by that director.

Compare: 1993 No 106 ss 10(1), 11(1)
Section 201: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to

Other Enactments) Act 2013 (2013 No 102).
Group financial statements must be prepared

Every company or overseas company to which this section applies (A) that has,
on the balance date of A, 1 or more subsidiaries must ensure that, within 5
months after that balance date, group financial statements that comply with
generally accepted accounting practice are—

(a) completed in relation to that group and that balance date; and

(b)  dated and signed on behalf of A by 2 directors of A, or, if A has only 1
director, by that director.

Group financial statements are not required under subsection (1) in relation to a
balance date if,—

(a)  on the balance date, A is a subsidiary of a body corporate (B) that is—
(i)  incorporated in New Zealand; or
(i1)  registered or deemed to be registered under Part 18; and

(b)  group financial statements in relation to a group comprising B, A, and all
other subsidiaries of B that comply with generally accepted accounting
practice are completed in relation to that balance date under this Act or
any other enactment; and
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(c) A has not opted into compliance with this section as referred to in sec-
tion 200(1)(e).
Compare: 1993 No 106 ss 13(1), 14(1)

Section 202: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 202(2): replaced, on 30 May 2017, by section 21 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Recognition of financial reporting requirements of overseas countries

Subsection (2) applies if the Registrar notifies an overseas company (A) that
the Registrar is satisfied that—

(a)  the financial statements of A comply with the requirements of the law in
force in the country where A is incorporated or constituted; and

(b)  those requirements are—
(i)  substantially the same as those of this Act; or

(i1)  sufficiently equivalent, in relation to the quality of financial
reporting they achieve, to the requirements of this Act.

The financial statements must be treated as complying with generally accepted
accounting practice.

Subsection (4) applies if the Registrar notifies an overseas company (A) that
the Registrar is satisfied that—

(a)  the group financial statements of the group that comprises A and its sub-
sidiaries comply with the law in force in the country where A is incorp-
orated or constituted; and

(b)  those requirements are—
(i)  substantially the same as those of this Act; or

(i1)  sufficiently equivalent, in relation to the quality of financial
reporting they achieve, to the requirements of this Act.

The group financial statements must be treated as complying with generally
accepted accounting practice.
Compare: 1993 No 106 ss 11(3), 14(5)

Section 203: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 203(1): amended, on 30 May 2017, by section 22 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 203(3): amended, on 30 May 2017, by section 22 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Financial statements for overseas company must include financial
statements for large New Zealand business

If an overseas company is required to prepare financial statements under sec-
tion 201 and its New Zealand business is large, the financial statements that are
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prepared must include, in addition to the financial statements of the overseas
company, financial statements for its New Zealand business prepared as if that
business were conducted by a company formed and registered in New Zealand.

If an overseas company is required to prepare group financial statements under
section 202 and the group’s New Zealand business is large, the group financial
statements that are prepared must include, in addition to the financial state-
ments of the group, financial statements for the group’s New Zealand business
prepared as if the members of the group were companies formed and registered
in New Zealand.

In this section, the New Zealand business or the group’s New Zealand business
is large in respect of an accounting period if at least 1 of the following para-
graphs applies (calculated as if that business were an entity):

(a) as at the balance date of each of the 2 preceding accounting periods, the
total assets of the business exceed $20 million:

(b) in each of the 2 preceding accounting periods, the total revenue of the
business exceeds $10 million.

A financial reporting standard (or a part of a standard) issued by the External
Reporting Board that is expressed as applying for the purposes of subsection
(3) must be applied in determining whether that provision applies.

If an overseas company has been granted an exemption under section 207L
from a requirement to prepare financial statements under section 201 or group
financial statements under section 202, subsection (1) or (2) (as the case may
be) still applies (except that the financial statements for the New Zealand busi-
ness are not in addition to the financial statements of the overseas company or
its group).

Compare: 1993 No 106 ss 8(2), 9(2)

Section 204: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Balance date of subsidiaries

The board of a company or an overseas company that is required to comply
with section 202 must ensure that, unless in the board’s opinion there are good
reasons against it, the balance date of each subsidiary of the company is the
same as the balance date of the company.

If the balance date of a subsidiary of a company or an overseas company
referred to in subsection (1) is not the same as that of the company, the balance
date of the subsidiary for the purposes of any particular group financial state-
ments must be a date that precedes the balance date of the company.

Compare: 1993 No 106 s 7(7), (11)

Section 205: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

145


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM324914
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM324920
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM5739987
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM324911
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM5739987

Reprinted as at

Part 11 s 206 Companies Act 1993 12 November 2018

206
(D)

2

3)

“)

146

Audit of financial statements

Heading: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

Application of audit requirement

Section 207 applies to—

(a) every large company unless subsection (2) applies; and

(b)  every company that is a public entity; and

(c) every large overseas company unless subsection (3) applies; and

(d) every company with 10 or more shareholders unless the company has
opted out of compliance with that section in accordance with section
207I; and

(e) every company with fewer than 10 shareholders if the company has
opted into compliance with the section in accordance with section 207K.

Subsection (1)(a) does not apply to a large company (A) if A has opted out of
compliance with section 207 in accordance with section 207J.

Subsection (1)(c) does not apply to a large overseas company (B) in relation to
a balance date if—

(a) financial statements or group financial statements are prepared in respect
of B under section 201 or 202 in relation to the balance date; and

(b)  section 204 does not apply to B in relation to the balance date; and

(c)  under the law in force in the country where B is incorporated or constitu-
ted,—

(1)  qualifying financial statements are required to be prepared in
respect of B in relation to the balance date; but

(i1)  the qualifying financial statements so prepared are not required to
be audited.

In subsection (3)(c), qualifying financial statements means financial state-
ments that are equivalent, or substantially equivalent, to the financial state-
ments or group financial statements referred to in subsection (3)(a).

Section 206: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 206(1)(c): replaced, on 30 May 2017, by section 23(1) of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 206(2): replaced, on 30 May 2017, by section 23(2) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 206(3): inserted, on 30 May 2017, by section 23(3) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 206(4): inserted, on 30 May 2017, by section 23(3) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).
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Financial statements must be audited

Every company or overseas company to which this section applies (A) must
ensure that the financial statements or group financial statements prepared in
respect of A under section 201, 202, or 204 (if any) are audited by a qualified
auditor.

See sections 37 to 39 of the Financial Reporting Act 2013 (which provide for
the appointment of a partnership and access to information in relation to a com-
pany or an overseas company).

Section 207: replaced, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Audit must be carried out in accordance with auditing and assurance
standards

An auditor must, in carrying out an audit for the purposes of section 207, com-
ply with all applicable auditing and assurance standards.

Subsection (3) applies if the Registrar notifies a large overseas company (A)
that the Registrar is satisfied that standards relating to auditing or assurance
that are in force in the country where A is incorporated or constituted (the
overseas standards) are—

(a)  substantially the same as the applicable auditing and assurance standards
referred to in subsection (1); or

(b) sufficiently equivalent, in relation to the quality of auditing they achieve,
to the applicable auditing and assurance standards referred to in subsec-
tion (1).

The auditor of A’s financial statements or group financial statements may, in
carrying out the audit of those statements and in preparing the auditor’s report,
comply with the overseas standards instead of the applicable auditing and
assurance standards.

This section does not apply to a company that is a public entity.

Section 207A: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Auditor must report to shareholders

The auditor of a company must make a report to the shareholders on the finan-
cial statements or group financial statements audited by the auditor.

The auditor’s report must comply with the requirements of all applicable audit-
ing and assurance standards.

Subsection (2) is subject to section 207A(3).

Section 207B: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).
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207C Auditor’s report must be sent to Registrar and External Reporting Board
if requirements have not been complied with

If the auditor’s report indicates that the requirements of this Act have not been
complied with, the auditor must, within 7 working days after signing the report,
send a copy of the report and a copy of the financial statements or group finan-
cial statements to which it relates to the Registrar and the External Reporting
Board.

Compare: 1993 No 106 s 16(2)

Section 207C: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Registration of financial statements of overseas companies and other

companies with significant overseas ownership

Heading: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

207D Application of registration provisions
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Section 207E applies to each of the following:

(a)
(b)

every large overseas company:

every large company in which shares that in aggregate carry the right to
exercise or control the exercise of 25% or more of the voting power at a
meeting of the company are held by—

(i)  a subsidiary of a body corporate incorporated outside New Zea-
land; or

(1))  abody corporate incorporated outside New Zealand; or

(iii)  a person not ordinarily resident in New Zealand.

However, section 207E does not apply to a company or an overseas company
(A) if the following requirements are satisfied:

(a)

(b)

(c)

A is a subsidiary of a body corporate (B) that is—
(i)  incorporated in New Zealand; or
(i1)  registered or deemed to be registered under Part 18; and

group financial statements in relation to a group comprising B, A, and all
other subsidiaries of B that comply with generally accepted accounting
practice are completed and signed within the time specified in section
202; and

a copy of the group financial statements referred to in paragraph (b) and
a copy of the auditor’s report on those statements are delivered for regis-
tration under this Act or for lodgement under another Act.

For the purposes of subsection (1), a person is ordinarily resident in New
Zealand if that person—

(a)

is domiciled in New Zealand; or
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(b) s living in New Zealand and the place where that person usually lives,
and has been living for the immediately preceding 12 months, is in New
Zealand, whether or not that person has on occasions been away from
New Zealand during that 12-month period.

Compare: 1993 No 106 s 19(1), (2)

Section 207D: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 207D(2)(a): replaced, on 30 May 2017, by section 24 of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Financial statements must be registered

A company or an overseas company to which this section applies must ensure
that, within 5 months after the balance date of the company or overseas com-
pany, copies of its financial statements or group financial statements completed
in relation to that balance date under section 201, 202, or 204 (if any) together
with a copy of the auditor’s report on those statements (if any) are delivered to
the Registrar for registration.

The company or overseas company must, when the financial statements or
group financial statements are registered, pay to the Registrar the prescribed
registration fee (if any).

Any person may, on payment of the prescribed fee (if any), inspect the copies
of the financial statements, group financial statements, and auditor’s report on
those statements delivered to the Registrar under this section.

Compare: 1993 No 106 s 19(3)

Section 207E: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 207E(1): amended, on 30 May 2017, by section 25 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Shareholders may request copy of financial statements prepared for tax

207F

(M

purposes

Heading: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

Shareholders may request copy of financial statements prepared for tax
purposes

This section applies if—

(a) neither financial statements in relation to a company nor group financial
statements in relation to a company’s group are prepared under this Act
or Part 7 of the Financial Markets Conduct Act 2013; but

(b) financial statements in relation to the company, or group financial state-
ments in relation to its group, are prepared under, or for the purposes of,
any of the Inland Revenue Acts (as defined in section 3(1) of the Tax
Administration Act 1994).
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(2) A shareholder of the company may at any time make a written request to the
company for a copy of the financial statements or group financial statements
(or both) referred to in subsection (1)(b).

(3) The company must, within 10 working days of receiving a request under sub-
section (2), provide, free of charge, a copy of the financial statements or group
financial statements (or both) to the shareholder together with a copy of the
auditor’s report on those statements (if any).

Section 207F: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Financial reporting offences
Heading: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

207G Financial reporting offences

(1)  This section applies if—

(a) a company or an overseas company is required to comply with section
201 and financial statements of the company or overseas company—
(i)  are not completed and signed within the time specified in that sec-
tion; or
(i)  fail to comply with an applicable financial reporting standard; or
(b) a company or an overseas company is required to comply with section
202 and group financial statements of a group comprising the company
or overseas company and its subsidiaries—
(i)  are not completed and signed within the time specified in that sec-
tion; or
(i)  fail to comply with an applicable financial reporting standard; or
(c) an overseas company is required to comply with section 204 and the
financial statements or group financial statements referred to in that sec-
tion—
(i)  are not completed and signed within 5 months after the balance
date of the overseas company; or
(i1)  fail to comply with an applicable financial reporting standard; or
(d) a company or an overseas company fails to comply with section 207
(which relates to auditing); or
(e) a company or an overseas company fails to comply with section 207E
(which relates to registration of financial statements); or
(f)  a company fails to comply with section 207F (which relates to the sup-
ply of copies of financial statements prepared for tax purposes).
(2)  The company or overseas company commits an offence and is liable on convic-
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Every director of the company or overseas company commits an offence and is
liable on conviction to the penalty set out in section 374(3).

See section 376(2) (which provides defences to directors in respect of an
offence under this section).

Compare: 1993 No 106 ss 36, 38, 39

Section 207G: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Provisions relating to opting out and opting in

Heading: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

Period during which company may opt in or opt out

In sections 2071 to 207K, the opting period, in relation to the accounting
period referred to in section 207I(3), 207J(3), or 207K(2), is the period from
the start of the accounting period until the close of the earliest of the following
dates:

(a) the date that is 6 months after the start of the accounting period:
(b)  the date of the annual meeting to be held in the accounting period:

(c) in the case of an accounting period that is shorter than 6 months (as a
result of the date of the registration of the company or a change of the
balance date of the company), the balance date of the period.

Section 207H: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Companies with 10 or more shareholders may opt out
This section applies to a company with 10 or more shareholders.
However, this section does not apply—

(a) if the constitution of the company expressly provides that this section
does not apply; or

(b)  if the company is a large company or a public entity.

The shareholders of the company may, at a meeting of shareholders held within
the opting period, opt out of compliance with 1 or more of the following provi-
sions in relation to the accounting period by way of a resolution approved by
not less than 95% of the votes of those shareholders entitled to vote and voting
on the question:

(a) sections 201 and 202 (preparation of financial statements and group
financial statements):

(b)  section 207 (audit requirement):

(c)  section 208 (obligation to prepare annual report).
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If the shareholders opt out of compliance with a provision in relation to an
accounting period under this section, the provision does not apply to the com-
pany in relation to that period.

Example
ABC Limited has an accounting period of 1 April 2014 to 31 March 2015.

ABC Limited is not a large company in relation to that period (see section 45 of the
Financial Reporting Act 2013).

Under section 199, it has 15 shareholders.

The opting period ends no later than the close of the date of the annual meeting to
be held in that period. At the annual meeting, a resolution to opt out of the prepar-
ation provisions (sections 201 and 202) is passed by a 95% majority. Accordingly,
ABC Limited does not have to prepare financial statements for that period (section
207, which relates to auditing, also does not apply because financial statements
are not required to be prepared).

Section 2071: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Large companies may opt out of audit requirement
This section applies to a large company.

However, this section does not apply if—

(a)  the constitution of the company expressly provides that this section does
not apply; or

(b)  the company is a public entity; or

(c) the company is required to register financial statements under section
207E.

The shareholders of the company may, at a meeting of shareholders held within
the opting period, opt out of compliance with section 207 in relation to the
accounting period by way of a resolution approved by not less than 95% of the
votes of those shareholders entitled to vote and voting on the question.

If the shareholders opt out of compliance with section 207 in relation to an
accounting period under this section, that section does not apply to the com-
pany in relation to that period.

Section 207J: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Companies with fewer than 10 shareholders may opt in

This section applies to a company (other than a large company) with fewer than
10 shareholders.

A shareholder of the company who holds, or shareholders of the company who
together hold, not less than 5% of the voting shares may, by written notice
given to the company within the opting period but not later than 5 working
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days before the end of that period, require the company to comply with 1 or
more of the following provisions in relation to the accounting period:

(a)  section 201 or 202 (preparation of financial statements or group financial
statements):

(b)  section 207 (audit requirement):
(c)  section 208 (obligation to prepare annual report).

If a notice is given under subsection (2) in relation to a provision and an
accounting period, the provision applies to the company in relation to that
period.

Section 207K: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Registrar may grant exemptions to overseas companies

Heading: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

Registrar may grant exemptions to overseas companies

The Registrar may, by notice in the Gazette, exempt any large overseas com-
pany, or any class of large overseas companies, from compliance with any pro-
vision of sections 201, 202, 207, and 207E.

The Registrar must not grant an exemption under this section unless he or she
is satisfied that—

(a) compliance with the relevant provision would require the overseas com-
pany to comply with requirements that are unduly onerous or burden-
some; and

(b) financial reporting requirements must be complied with in relation to the
overseas company under the law in force in the country where the over-
seas company is incorporated or constituted and that those requirements
are satisfactory; and

(c) the extent of the exemption is not broader than what is reasonably neces-
sary to address the matters that gave rise to the exemption.

The exemption may be granted on any terms and conditions that the Registrar
thinks fit.

The Registrar may vary or revoke an exemption in the same way as an exemp-
tion may be granted under this section.
Compare: 1993 No 106 s 35B(1)—(3), (5)

Section 207L: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

207M Publication and status of exemptions

(M

The Registrar may give notice of the exemption in any publications he or she
thinks fit (in addition to notifying the exemption in the Gazette).
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Each notice published in the Gazette under section 207L is a disallowable
instrument, but not a legislative instrument, for the purposes of the Legislation
Act 2012 and must be presented to the House of Representatives under section
41 of that Act.

The Registrar’s reasons for granting an exemption (including why the exemp-
tion is appropriate) must be notified in the Gazette together with the exemp-
tion.

Compare: 1993 No 106 s 35B(4), (6), (7)

Section 207M: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Consultation

In deciding whether or not to grant, amend, or revoke an exemption under sec-
tion 207L, the Registrar—

(a) may consult with any persons or organisations that the Registrar thinks
fit; but

(b)  must consult with the Commissioner of Inland Revenue if the exemption
involves any provision of section 201 or 202.
Compare: 1993 No 106 s 35C

Section 207N: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Exemption may apply to accounting period before exemption is granted

An exemption under section 207L may, if the Registrar thinks fit, apply to an
accounting period that commenced before the exemption is granted (including
an accounting period that ended before the exemption is granted) if the exemp-
tion is granted before financial statements or group financial statements for that
period are required to be delivered for registration under section 207E.

Compare: 1993 No 106 s 35D

Section 2070: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Subpart 3—Miscellaneous auditing provisions

Subpart 3: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

Auditor must be appointed if financial statements must be audited

This section applies to a company in relation to an accounting period if finan-
cial statements or group financial statements of the company for that period are
required to be audited under this Act, the Financial Markets Conduct Act 2013,
or any other enactment.

A company must, at the annual meeting held in the accounting period referred
to in subsection (1), appoint a qualified auditor to—
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(a) hold office from the conclusion of the meeting until the conclusion of
the next annual meeting; and

(b)  audit the financial statements or group financial statements referred to in
subsection (1).

However, if a company is a public entity, the Auditor-General is its auditor in
accordance with that Act and subsection (2) does not apply.

The first auditor of a company may be appointed by the directors of the com-
pany before the first annual meeting, and, if so appointed, holds office until the
conclusion of that meeting.

Section 207P: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Registrar may appoint auditor
The Registrar may appoint an auditor if,—

(a)  at an annual meeting of a company, no auditor is appointed or reappoin-
ted as required by section 207P; or

(b)  a casual vacancy in the office of auditor is not filled within 1 month of
the vacancy occurring and the company is required to comply with sec-
tion 207P.

A company must, within 5 working days of the power becoming exercisable,
give written notice to the Registrar of the fact that the Registrar is entitled to
appoint an auditor under this section.

If a company fails to comply with subsection (2),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(2).

Section 207Q: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Resignation and casual vacancy

An auditor may resign at any time by giving written notice to the board of the
company, and the company must, as soon as practicable, notify its shareholders
of the auditor’s resignation.

If a company fails to comply with subsection (1),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(2).
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The board of a company may fill any casual vacancy in the office of auditor,
but while the vacancy remains the surviving or continuing auditor, if any, may
continue to act as auditor.

Section 207R: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 207R(2): replaced, on 11 September 2014, by section 59 of the Companies Amendment Act
2014 (2014 No 46).

Auditor’s fees and expenses

The fees and expenses of an auditor of a company must be fixed,—

(a)  if the auditor is appointed at a meeting of the company, by the company
at the meeting or in the manner that the company determines at the meet-
ing:

(b)  if the auditor is appointed by the directors, by the directors:

(c) if the auditor is appointed by the Registrar, by the Registrar:

(d) if the auditor is the Auditor-General, in accordance with the Public Audit
Act 2001.

Section 207S: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Automatic reappointment

An auditor of a company, other than an auditor appointed under section
207P(4), is automatically reappointed at an annual meeting of the company
unless—

(a)  the auditor is not a qualified auditor; or

(b) the company passes a resolution at the meeting appointing another per-
son to replace him or her as auditor; or

(c) the company is not required to appoint an auditor at the meeting (see
section 207P); or

(d) the auditor has given notice to the company that the auditor does not
wish to be reappointed.

An auditor is not automatically reappointed if the person who it is proposed
will replace the auditor dies, or is or becomes incapable of, or disqualified
from, appointment.

Section 207T: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Replacement of auditor

A company must not appoint a new auditor in the place of an auditor who is a
qualified auditor, unless—

(a) at least 20 working days’ written notice of a proposal to do so has been
given to the auditor; and
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(b)  the auditor has been given a reasonable opportunity to make representa-
tions to the shareholders on the appointment of another person either in
writing or by the auditor or the auditor’s representative speaking at a
shareholders’ meeting (whichever the auditor may choose).

The auditor is entitled to be paid by the company reasonable fees and expenses
for making the representations to shareholders.

Section 207U: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Auditor not seeking reappointment or resigning

If an auditor gives the board of a company written notice that the auditor does
not wish to be reappointed or of the auditor’s resignation, the board must, if
requested to do so by that auditor,—

(a)  distribute, as soon as practicable, to all shareholders, at the expense of
the company, a written statement of the auditor’s reasons for the audi-
tor’s wish not to be reappointed or for the auditor’s resignation; or

(b) permit the auditor or the auditor’s representative to explain at a share-
holders’ meeting the reasons for wishing not to be reappointed or for
resigning.

An auditor is entitled to be paid by the company reasonable fees and expenses

for making the representations to shareholders.

Section 207V: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

207W Auditor’s attendance at shareholders’ meeting

(1

2

The board of a company must ensure that an auditor of the company—
(a)  is permitted to attend a meeting of shareholders of the company; and

(b)  receives the notices and communications that a shareholder is entitled to
receive that relate to a meeting of shareholders; and

(c) may be heard at a meeting of shareholders that the auditor attends on any
part of the business of the meeting that concerns the auditor as auditor.

If the board of a company fails to comply with subsection (1), every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Section 207W: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).
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Subpart 4—Infringement offence for failing to register financial
statements
Subpart 4: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to Other
Enactments) Act 2013 (2013 No 102).

Interpretation in this subpart

In this subpart,—

infringement fee, in relation to an infringement offence, means $7,000
infringement notice means a notice issued under section 207Z

infringement offence means an offence under section 207G(2) or (3) in
respect of a failure referred to in section 207G(1)(e) (which relates to failing to
register financial statements).

Section 207X: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Infringement offences

If a person is alleged to have committed an infringement offence, that person

may—

(a)  be proceeded against by filing a charging document under section 14 of
the Criminal Procedure Act 2011; or

(b)  be served with an infringement notice as provided in section 207Z.

Proceedings commenced in the way described in subsection (1)(a) do not
require leave of a District Court Judge or Registrar under section 21(1)(a) of
the Summary Proceedings Act 1957.

Section 207Y: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Infringement notices

The Registrar may issue an infringement notice to a person if the Registrar
believes on reasonable grounds that the person is committing, or has commit-
ted, an infringement offence.

The Registrar may revoke an infringement notice before the infringement fee is
paid, or before an order for payment of a fine is made or deemed to be made by
a court under section 21 of the Summary Proceedings Act 1957.

An infringement notice is revoked by giving written notice to the person to
whom it was issued that the notice is revoked.

Section 207Z: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

207ZA Procedural requirements for infringement notices

(M

158

An infringement notice may be served on a person—
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(a) by delivering it, or a copy of it, personally to the person who appears to
have committed the infringement offence; or

(b) by sending it, or a copy of it, by post, addressed to the person at the per-
son’s last known place of residence or business.

An infringement notice sent under subsection (1)(b) must be treated as having
been served on the person on the date it was posted.

An infringement notice must be in the prescribed form and must contain—

(a) details of the alleged infringement offence that are sufficient to fairly
inform a person of the time, place, and nature of the alleged infringe-
ment offence; and

(b)  the amount of the infringement fee; and
(c)  an address at which the infringement fee may be paid; and
(d)  the time within which the infringement fee must be paid; and

(e) asummary of the provisions of section 21(10) of the Summary Proceed-
ings Act 1957; and

(f)  a statement that the person served with the notice has a right to request a
hearing; and

(g) astatement of what will happen if the person served with the notice does
not pay the fee and does not request a hearing; and

(h)  any other prescribed matters.

If an infringement notice has been issued, proceedings in respect of the
infringement offence to which the notice relates may be commenced in accord-
ance with section 21 of the Summary Proceedings Act 1957 and, in that
case,—

(a) reminder notices may be prescribed under regulations made under this
Act; and

(b) in all other respects, section 21 of the Summary Proceedings Act 1957
applies with all necessary modifications.
Reminder notices must contain the prescribed information.

Section 207ZA: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

207ZB Payment of infringement fee

The Registrar must pay all infringement fees received into a Crown Bank
Account.

Section 207ZB: inserted, on 1 April 2014, by section 30 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).
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Part 12
Disclosure by companies

Disclosure to shareholders

Obligation to prepare annual report

This section applies to—

(a)  every large company (within the meaning of section 198); and

(b)  every company that is a public entity; and

(c) every company that is required to prepare financial statements or group

financial statements under Part 7 of the Financial Markets Conduct Act
2013 or section 55 of the Financial Reporting Act 2013; and

(d) every company with 10 or more shareholders unless the company has
opted out of compliance with this section in accordance with section
2071 (in relation to the accounting period referred to in subsection (2));
and

(e) every company with fewer than 10 shareholders if the company has
opted into compliance with this section in accordance with section 207K
(in relation to the accounting period referred to in subsection (2)).

The board of every company to which this section applies must, within 5
months after the balance date of the company, prepare an annual report on the
affairs of the company during the accounting period ending on that date.

If the board of a company fails to comply with subsection (2), every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

However, the board of a large company (within the meaning of section 198) is
not required to prepare an annual report on the affairs of the company during
an accounting period if—

(a) the company is not required to prepare any financial statements or group
financial statements for the accounting period under Part 11, Part 7 of
the Financial Markets Conduct Act 2013, or any other enactment; and

(b)  shareholders who together hold at least 95% of the voting shares (within
the meaning of section 198) agree that the annual report need not be pre-
pared for the accounting period.

Section 208: replaced, on 1 April 2014, by section 31 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Section 208(4): inserted, on 30 May 2017, by section 26 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Obligation to make annual report available to shareholders

The board of a company must send to every shareholder of the company—
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(a)  acopy of the annual report; or
(b) anotice containing the statements specified in subsection (3).

(1AA) The copy of the annual report or the notice referred to in subsection (1)(b)
must be sent—

(@) not less than 20 working days before the date fixed for holding the
annual meeting of shareholders; or

(b) if, under section 120(5) or 122(4), it is not necessary to hold an annual
meeting, within 20 working days after the date on which the annual
report is prepared.

(1A) Subsection (1) does not apply if the annual report is not required to be prepared
under section 208.

(2)  Subsection (1) is subject to section 212.
(3)  The notice referred to in subsection (1)(b) must contain—

(a) a statement to the effect that the shareholder has a right to receive from
the company, free of charge, a copy of the annual report if the share-
holder, within 15 working days of receiving the notice, makes a request
to the company to receive a copy of the annual report; and

(b) a statement to the effect that the shareholder may obtain a copy of the
annual report by electronic means; and

(c) a statement as to how the sharecholder may obtain a copy of the annual
report by electronic means (for example, from a specified website
address); and

(d) if the board of the company has prepared, in relation to the same
accounting period as the annual report, a concise annual report, a state-
ment—

(iaaa) that the board of the company has prepared, in relation to the
same accounting period as the annual report, a concise annual
report; and

(i)  to the effect that the shareholder has a right to receive from the
company, free of charge, a copy of the concise annual report if the
shareholder, within 15 working days of receiving the notice,
makes a request to the company to receive a copy of the concise
annual report; and

(i1)  to the effect that the shareholder may obtain a copy of the concise
annual report by electronic means; and

(i11)) as to how the shareholder may obtain a copy of the concise annual
report by electronic means (for example, from a specified website
address).

(4)  The notice referred to in subsection (1)(b) may be accompanied by any addi-
tional information or documentation that the board of the company thinks fit.
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For the purposes of this section and sections 209A and 209B, every concise
annual report for a company must, in relation to an accounting period,
include,—

(a) inrelation to a company that has, on the balance date of the company, no
subsidiaries,—

(i)  financial statements for the accounting period that comply with
generally accepted accounting practice and any auditor’s report on
those financial statements; or

(i) summary financial statements for the accounting period that com-
ply with generally accepted accounting practice:

(b) in relation to a company that has, on the balance date of the company, 1
or more subsidiaries,—

(i)  group financial statements for the accounting period that comply
with generally accepted accounting practice and any auditor’s
report on those group financial statements; or

(i1) summary financial statements for the accounting period, prepared
in relation to the group comprising the company and its subsidia-
ries, that comply with generally accepted accounting practice.

[Repealed]

If the board of a company fails to comply with this section, every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Section 209: replaced, on 18 June 2007, by section 7 of the Companies Amendment Act (No 2) 2006
(2006 No 62).

Section 209(1): amended, on 30 May 2017, by section 27(1) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 209(1AA): inserted, on 30 May 2017, by section 27(2) of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 209(1A): inserted, on 1 April 2014, by section 32(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 209(3)(d): amended, on 30 May 2017, by section 27(3) of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 209(3)(d): amended, on 30 May 2017, by section 27(4) of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 209(3)(d)(iaaa): inserted, on 30 May 2017, by section 27(5) of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Section 209(5): replaced, on 1 April 2014, by section 32(2) of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Section 209(6): repealed, on 1 April 2014, by section 32(2) of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).
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request

If the board of a company has sent a notice to a shareholder under section
209(1)(b) and the shareholder, within 15 working days of receiving that notice,
makes a request to the company to receive a copy of the annual report, the
board of the company must, as soon as practicable, send to the shareholder, free
of charge, a copy of that annual report.

If a shareholder makes a request under subsection (1),—

(a)  the request must be treated as a request by the shareholder to send to the
shareholder each year a copy of the annual report under section
209(1)(a); and

(b)  the board of the company must send to the shareholder each year a copy

of the annual report under section 209(1)(a) until the shareholder
revokes the request by notice to the company.

Subsection (2) does not require a company to send a copy of an annual report
on the affairs of the company during a particular accounting period if the board
of the company is not required to comply with section 208 in respect of that
period.

Subsection (4) applies if—

(a) the board of a company has sent a notice to a shareholder under section

209(1)(b); and
(b)  that notice states that the board has prepared a concise annual report; and

(c)  the shareholder, within 15 working days of receiving that notice, makes
a request to the company to receive a copy of the concise annual report.

The board of the company must send to the shareholder a copy of the concise
annual report, free of charge, as soon as practicable after receiving the request.
If the board of a company fails to comply with this section, every director of

the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Section 209A: inserted, on 18 June 2007, by section 7 of the Companies Amendment Act (No 2)
2006 (2006 No 62).

Section 209A(2A): inserted, on 1 April 2014, by section 33 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Annual report and concise annual report made available by electronic
means

If the board of a company has sent a notice to a shareholder under section
209(1)(b), the board must ensure that—

(a) a copy of the annual report is available in the manner described in the
notice under section 209(3)(c) at all reasonable times during the period
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beginning on the date the notice is sent and ending on the date the board
acts under section 209(1) in relation to the next accounting period; and

(b)  the manner described in the notice under section 209(3)(c) allows a copy
of the annual report to be readily accessible so as to be usable for subse-
quent reference.

If the board of a company has sent a notice to a shareholder under section
209(1)(b) and that notice states that the board has prepared a concise annual
report, the board must—

(a)  ensure that a copy of the concise annual report is available in the manner
described in the notice under section 209(3)(d)(ii1) at all reasonable
times during the period beginning on the date the notice is sent and end-
ing on the date the board acts under section 209(1) in relation to the next
accounting period; and

(b) ensure that the manner described in the notice under section
209(3)(d)(ii1) allows a copy of the concise annual report to be readily
accessible so as to be usable for subsequent reference.

If the board of a company fails to comply with this section, every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Section 209B: inserted, on 18 June 2007, by section 7 of the Companies Amendment Act (No 2)
2006 (2006 No 62).

Alternative obligations for FMC reporting entities

This section applies, in respect of a company (company A) that is an FMC
reporting entity, on and after the date on which FMC regulations impose obli-
gations on any company in relation to when, to whom, or the manner in which
it must make its annual report available (including by electronic means).

If company A is an issuer of regulated products within the meaning of the FMC
Act that is required to comply with those FMC regulations, sections 209 to
209B do not apply to an annual report to which the FMC regulations apply.

If company A is not an issuer of regulated products within the meaning of the
FMC Act that is required to comply with those FMC regulations, the board of
the company may elect, in respect of an annual report, to comply with the FMC
regulations instead of with sections 209 to 209B (as if company A were an
issuer of that type).

If subsection (3) applies,—
(a)  if the board complies with the FMC regulations, there is no liability for
breach of sections 209 to 209B; and

(b) if the board fails to comply with the FMC regulations, every director is
liable for a breach of sections 209 to 209B (except to the extent that the
board complies with those sections), but is not liable under the FMC
Act.
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In this section,—

annual report—

(a) means a report prepared under section 208; and

(b)  includes a concise annual report (if any)

FMC Act means the Financial Markets Conduct Act 2013

FMC regulations means regulations made under section 543(1)(e) and (ea) of
the FMC Act that impose obligations on any FMC reporting entities in relation
to when, to whom, or the manner in which an entity must make its annual
report available under either or both of sections 96 and 97 of the FMC Act
(including by electronic means)

FMC reporting entity has the same meaning as in section 451 of the FMC
Act.

Regulations may be made under section 543(1)(e) and (ea) of the FMC Act for
the purpose of this section.

Section 209C: inserted, on 17 December 2016, by section 24 of the Statutes Amendment Act 2016
(2016 No 104).

Section 209C(1): amended, on 30 May 2017, by section 28(1) of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 209C(5) FMC regulations: amended, on 30 May 2017, by section 28(2) of the Regulatory
Systems (Commercial Matters) Amendment Act 2017 (2017 No 12).

Section 209C(5) FMC regulations: amended, on 30 May 2017, by section 28(3) of the Regulatory
Systems (Commercial Matters) Amendment Act 2017 (2017 No 12).

Section 209C(6): amended, on 30 May 2017, by section 28(4) of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Information for shareholders who elect not to receive annual report

[Repealed]
Section 210: repealed, on 18 June 2007, by section 8 of the Companies Amendment Act (No 2) 2006
(2006 No 62).

Contents of annual report

Every annual report for a company must be in writing and be dated and, subject
to subsection (3), must—

(a)  describe, so far as the board believes is material for the shareholders to
have an appreciation of the state of the company’s affairs and will not be
harmful to the business of the company or of any of its subsidiaries, any
change during the accounting period in—

(i)  the nature of the business of the company or any of its subsidia-
ries; or

(i1)) the classes of business in which the company has an interest,
whether as a shareholder of another company or otherwise; and
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include any financial statements or group financial statements for the
accounting period that are required to be prepared under Part 11, Part 7
of the Financial Markets Conduct Act 2013, or any other enactment (if
any); and

if an auditor’s report is required under Part 11, Part 7 of the Financial
Markets Conduct Act 2013, or any other enactment in relation to the
financial statements or group financial statements included in the report,
include that auditor’s report; and

[Repealed]

state particulars of entries in the interests register made during the
accounting period; and

state, in respect of each director or former director of the company, the
total of the remuneration and the value of other benefits received by that
director or former director from the company during the accounting
period; and

state the number of employees or former employees of the company, not
being directors of the company, who, during the accounting period,
received remuneration and any other benefits in their capacity as
employees, the value of which was or exceeded $100,000 per annum,
and must state the number of such employees or former employees in
brackets of $10,000; and

state the total amount of donations made by the company during the
accounting period; and

state the names of the persons holding office as directors of the company
as at the end of the accounting period and the names of any persons who
ceased to hold office as directors of the company during the accounting
period; and

state the amounts payable by the company to the person or firm holding
office as auditor of the company as audit fees and, as a separate item,
fees payable by the company for other services provided by that person
or firm; and

be signed on behalf of the board by 2 directors of the company or, if the
company has only 1 director, by that director.

A company that is required to include group financial statements in its annual
report must include, in relation to its subsidiaries, the information specified in
paragraphs (e) to (j) of subsection (1).

The annual report of a company need not comply with any of paragraphs (a),
and (e) to (j) of subsection (1), and subsection (2) if shareholders who together
hold at least 95% of the voting shares (within the meaning of section 198)
agree that the report need not do so.

[Repealed]
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Section 211(1): amended, on 1 July 1994, by section 25 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Section 211(1)(b): replaced, on 1 April 2014, by section 34(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 211(1)(c): replaced, on 1 April 2014, by section 34(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 211(1)(d): repealed, on 3 June 1998, by section 6(1)(a) of the Companies Amendment Act
1998 (1998 No 31).

Section 211(1)(f): amended, on 3 June 1998, by section 6(1)(b) of the Companies Amendment Act
1998 (1998 No 31).

Section 211(1)(h): amended, on 3 June 1998, by section 6(1)(c) of the Companies Amendment Act
1998 (1998 No 31).

Section 211(2): amended, on 3 June 1998, by section 6(2) of the Companies Amendment Act 1998
(1998 No 31).

Section 211(3): replaced, on 3 June 1998, by section 6(3) of the Companies Amendment Act 1998
(1998 No 31).

Section 211(3): amended, on 1 April 2014, by section 34(2) of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Section 211(4): repealed, on 1 April 2014, by section 34(3) of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Obligations to prepare and make available annual reports or financial
statements do not apply to non-active companies

[Repealed]

Section 211A: repealed, on 1 April 2014, by section 35 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Shareholders may elect not to receive documents

A shareholder of a company may from time to time, by written notice to the
company, waive the right to receive all or any documents from the company
and may revoke the waiver in the same manner and, while the waiver is in
effect, the company need not send to the shareholder the documents to which
the waiver relates.

However, if a shareholder of a company purports to waive the right to receive
both a copy of the annual report and a notice under section 209(1)(b),—

(a)  the purported waiver is invalid; and

(b)  the board of the company must, in accordance with section 209(1), send
to the shareholder a copy of the annual report or a notice under section
209(1)(b).

Subsection (2)(b) does not apply if the board of the company is not required to

comply with section 209(1) in respect of an accounting period.

Section 212: amended, on 18 June 2007, by section 10(1) of the Companies Amendment Act (No 2)
2006 (2006 No 62).

Section 212(2): inserted, on 18 June 2007, by section 10(2) of the Companies Amendment Act
(No 2) 2006 (2006 No 62).
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Section 212(3): inserted, on 1 April 2014, by section 36 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Failure to disclose

Subject to the constitution of a company, the failure to send an annual report,
notice, or other document to a shareholder in accordance with this Act does not
affect the validity of proceedings at a meeting of the shareholders of the com-
pany if the failure to do so was accidental.

Annual return

The board of a company must ensure that there is delivered to the Registrar
each year, for registration, during the month allocated to the company for the
purpose, an annual return in the prescribed form or in a form the use of which
by the company has been approved by the Registrar pursuant to subsection (8),
or as near to it as circumstances allow, and containing as much of the informa-
tion specified in Schedule 4 as is prescribed.

The annual return must be dated as at a day within the month during which the
return is required to be delivered to the Registrar and the information required
to be contained in it must be compiled as at that date.

The annual return must be signed by a director of the company or by a solicitor
or qualified statutory accountant (within the meaning of section 5(1) of the
Financial Reporting Act 2013) authorised for that purpose.

On registration of a company under Part 2, the Registrar must allocate a month
to the company for the purposes of this section.

The Registrar may, by written notice to a company, alter the month allocated to
the company under subsection (4).

Notwithstanding subsection (1),—

(a) a company need not make an annual return in the calendar year of its
registration:

(b)  a subsidiary may, with the written approval of the Registrar, make an
annual return during the month allocated to its holding company instead
of during the month allocated to it.

For the purposes of this section, prescribed means prescribed by regulations
made under this Act or by the Registrar by notice in the Gazette and different
forms of annual return may be prescribed in respect of different classes of com-
panies.

The Registrar may, on the application of any person, approve the use, by such
company or companies as the Registrar may specify, of a form of annual return
different from that prescribed, and may at any time revoke, in whole or in part,
any such approval.

An annual return in a form approved under subsection (8) must contain all the
prescribed information.
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If the board of a company fails to comply with subsection (1) or subsection (2),
every director of the company commits an offence and is liable on conviction
to the penalty set out in section 374(2).

Compare: 1955 No 63 ss 130, 131, 132; 1975 No 137 s 13; 1982 No 152 ss 8, 9, 10

Section 214(3): amended, on 1 July 2015, by section 17 of the Financial Reporting Amendment Act
2014 (2014 No 64).

Registrar may alter New Zealand register

If the annual return contains—

(a)  anaddress of the registered office of the company; or
(b) an address for service of the company; or

(c) apostal address of the company—

that is different from the address of the registered office, the address for ser-
vice, or the postal address of the company entered on the New Zealand register,
the Registrar may alter the New Zealand register accordingly.

Section 214A: inserted, on 3 June 1998, by section 7 of the Companies Amendment Act 1998 (1998
No 31).

Inspection of company records

Public inspection of company records

A company must keep the following records available for inspection in the
manner prescribed in section 217 by a person who serves written notice of
intention to inspect on the company:

(a)  the certificate of incorporation or registration of the company:
(b)  the constitution of the company, if it has one:

(c)  the share register:

(ca) the company’s ultimate holding company information:

(d) the full names and residential addresses of the directors:

(e) the registered office and address for service of the company.
If a company fails to comply with subsection (1),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(2).

Section 215(1)(ca): inserted, on 1 May 2015, by section 14 of the Companies Amendment Act 2014
(2014 No 46).

Inspection of company records by shareholders

In addition to the records available for public inspection, a company must keep
the following records available for inspection in the manner prescribed in sec-

169


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM6188335
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM426276
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4928816

Reprinted as at

Part 12 s 217 Companies Act 1993 12 November 2018

2

217
(1)

2

218
(D

2

170

tion 217 by a shareholder of the company, or by a person authorised in writing
by a shareholder for the purpose, who serves written notice of intention to
inspect on the company:

(a)  minutes of all meetings and resolutions of shareholders:

(b)  copies of written communications to all shareholders or to all holders of
a class of shares during the preceding 10 years, including annual reports,
financial statements, summary financial statements (if any), and group
financial statements:

(c) certificates given by directors under this Act:
(d) the interests register of the company.
If a company fails to comply with subsection (1),—

(a)  the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2); and

(b)  every director of a company commits an offence and is liable on convic-
tion to the penalty set out in section 374(2).

Section 216(1)(b): amended, on 15 April 2004, by section 14 of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Manner of inspection

Documents which may be inspected under section 215 or section 216 must be
available for inspection at the place at which the company’s records are kept
between the hours of 9 am and 5 pm on each working day during the inspection
period.

In this section, the term inspection period means the period commencing on
the third working day after the day on which notice of intention to inspect is
served on the company by the person or shareholder concerned and ending
with the eighth working day after the day of service.

Copies of documents

A person may require a copy of, or extract from, a document which is available
for inspection by him or her under section 215 or section 216 to be sent to him
or her—

(a)  within 5 working days after he or she has made a request in writing for
the copy or extract; and

(b) if he or she has paid a reasonable copying and administration fee pre-
scribed by the company.

If a company fails to provide a copy of, or extract from, a document in accord-
ance with a request under subsection (1),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(1); and
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(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(1).

Part 13
Amalgamations

Amalgamations

Except as provided in subsection (2), 2 or more companies may amalgamate,
and continue as 1 company, which may be one of the amalgamating companies,
or may be a new company.

A code company may not amalgamate under sections 220 and 221.

Section 219(1): amended, on 3 July 2014, by section 28(1) of the Companies Amendment Act 2014
(2014 No 46).

Section 219(2): inserted, on 3 July 2014, by section 28(2) of the Companies Amendment Act 2014
(2014 No 46).

Amalgamation proposal

An amalgamation proposal must set out the terms of the amalgamation, and in
particular—

(a) the name of the amalgamated company, if it is the same as the name of
one of the amalgamating companies:

(b) the registered office of the amalgamated company:

(c) inrelation to every director of the amalgamated company, his or her full
name and the information required by section 12(2)(b)(ii) and (iii):

(d)  the address for service of the amalgamated company:
(e) the share structure of the amalgamated company, specifying—
(i)  the number of shares of the company:

(i1)  the rights, privileges, limitations, and conditions attached to each
share of the company, if different from those set out in section 36:

(ea) the ultimate holding company information of each of the amalgamating
companies and of the amalgamated company:

(f)  the manner in which the shares of each amalgamating company are to be
converted into shares of the amalgamated company:

(g) if shares of an amalgamating company are not to be converted into
shares of the amalgamated company, the consideration that the holders
of those shares are to receive instead of shares of the amalgamated com-
pany:

(h) any payment to be made to a shareholder or director of an amalgamating
company, other than a payment of the kind described in paragraph (g):
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(i)  details of any arrangement necessary to complete the amalgamation and
to provide for the subsequent management and operation of the amalga-
mated company.

An amalgamation proposal may specify the date on which the amalgamation is
intended to become effective.

If shares of one of the amalgamating companies are held by or on behalf of
another of the amalgamating companies, the amalgamation proposal—

(a)  must provide for the cancellation of those shares without payment or the
provision of other consideration when the amalgamation becomes effect-
ve:

(b) must not provide for the conversion of those shares into shares of the
amalgamated company.

Section 220(1)(c): replaced, on 1 May 2015, by section 15(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 220(1)(ea): inserted, on 1 May 2015, by section 15(2) of the Companies Amendment Act
2014 (2014 No 46).

Approval of amalgamation proposal
The board of each amalgamating company must resolve that—

(a) in its opinion the amalgamation is in the best interest of the company;
and

(b) itis satisfied on reasonable grounds that the amalgamated company will,
immediately after the amalgamation becomes effective, satisfy the sol-
vency test.

The directors who vote in favour of a resolution required by subsection (1)
must sign a certificate stating that, in their opinion, the conditions set out in
that subsection are satisfied, and the grounds for that opinion.

The board of each amalgamating company must send to each shareholder of
the company, not less than 20 working days before the amalgamation is pro-
posed to take effect,—

(a) acopy of the amalgamation proposal:
(b)  copies of the certificates given by the directors of each board:

(c) asummary of the principal provisions of the constitution of the amalga-
mated company, if it has one:

(d) a statement that a copy of the constitution of the amalgamated company
will be supplied to any shareholder who requests it:

(e)  astatement setting out the rights of shareholders under section 110:

(f)  a statement of any material interests of the directors in the proposal,
whether in that capacity or otherwise:
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(g)  such further information and explanation as may be necessary to enable
a reasonable shareholder to understand the nature and implications for
the company and its shareholders of the proposed amalgamation.

The board of each amalgamating company must, not less than 20 working days
before the amalgamation is proposed to take effect,—

(a) send a copy of the amalgamation proposal to every secured creditor of
the company; and

(b)  give public notice of the proposed amalgamation, including a statement
that—

(i)  copies of the amalgamation proposal are available for inspection
by any shareholder or creditor of an amalgamating company or
any person to whom an amalgamating company is under an obli-
gation at the registered offices of the amalgamating companies
and at such other places as may be specified during normal busi-
ness hours; and

(i1))  a shareholder or creditor of an amalgamating company or any per-
son to whom an amalgamating company is under an obligation is
entitled to be supplied free of charge with a copy of the amalgam-
ation proposal upon request to an amalgamating company.

The amalgamation proposal must be approved—

(a) by the shareholders of each amalgamating company, in accordance with
section 106; and

(b) if a provision in the amalgamation proposal would, if contained in an
amendment to an amalgamating company’s constitution or otherwise
proposed in relation to that company, require the approval of an interest
group, by a special resolution of that interest group.

A director who fails to comply with subsection (2) commits an offence and is
liable on conviction to the penalty set out in section 373(1).

Short form amalgamation

A company and 1 or more other companies that is or that are directly or indi-
rectly wholly owned by it may amalgamate and continue as 1 company (being
the company first referred to) without complying with section 220 and section
221 if—

(a)  the amalgamation is approved by a resolution of the board of each amal-
gamating company; and

(b)  each resolution provides that—

(i)  the shares of each amalgamating company, other than the amalga-
mated company, will be cancelled without payment or other con-
sideration; and
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(i1)  the constitution of the amalgamated company, if it has one, will be
the same as the constitution of the company first referred to, if it
has one; and

(iii)  the board is satisfied on reasonable grounds that the amalgamated
company will, immediately after the amalgamation becomes
effective, satisfy the solvency test; and

(iv) the person or persons named in the resolution will be the director
or directors of the amalgamated company.

Two or more companies, each of which is directly or indirectly wholly owned
by the same person, may amalgamate and continue as 1 company without com-
plying with section 220 or section 221 if—

(a) the amalgamation is approved by a resolution of the board of each amal-
gamating company; and

(b)  each resolution provides that—

(i)  the shares of all but 1 of the amalgamating companies will be can-
celled without payment or other consideration; and

(i1)  the constitution of the amalgamated company, if it has one, will be
the same as the constitution of the amalgamating company whose
shares are not cancelled, if it has one; and

(iii))  the board is satisfied on reasonable grounds that the amalgamated
company will, immediately after the amalgamation becomes
effective, satisfy the solvency test; and

(iv)  the person or persons named in the resolution will be the director
or directors of the amalgamated company.

The board of each amalgamating company must, not less than 20 working days
before the amalgamation is proposed to take effect, give written notice of the
proposed amalgamation to every secured creditor of the company.

The resolutions approving an amalgamation under this section, taken together,
shall be deemed to constitute an amalgamation proposal that has been
approved.

The directors who vote in favour of a resolution required by subsection (1) or
subsection (2), as the case may be, must sign a certificate stating that, in their
opinion, the condition set out in subsection (1)(b)(iii) or subsection (2)(b)(iii) is
satisfied, and the grounds for that opinion.

A director who fails to comply with subsection (5) commits an offence and is
liable on conviction to the penalty set out in section 373(1).

Section 222(1)(b)(iii): amended, on 30 June 1997, by section 16(1) of the Companies Act 1993
Amendment Act 1997 (1997 No 27).

Section 222(1)(b)(iv): inserted, on 30 June 1997, by section 16(1) of the Companies Act 1993
Amendment Act 1997 (1997 No 27).
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Section 222(2): amended, on 3 June 1998, by section 8 of the Companies Amendment Act 1998
(1998 No 31).

Section 222(2)(b)(iii): amended, on 30 June 1997, by section 16(2) of the Companies Act 1993
Amendment Act 1997 (1997 No 27).

Section 222(2)(b)(iv): inserted, on 30 June 1997, by section 16(2) of the Companies Act 1993
Amendment Act 1997 (1997 No 27).

Section 222(5): amended, on 30 June 1997, by section 16(3) of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Registration of amalgamation proposal

For the purpose of effecting an amalgamation the following documents must be
delivered to the Registrar for registration:

(a)  the approved amalgamation proposal; and
(b) any certificates required under section 221(2) or section 222(5); and

(ba) the date and place of birth of every director of the amalgamated com-
pany; and

(c) a certificate signed by the board of each amalgamating company stating
that the amalgamation has been approved in accordance with this Act
and the constitution of the company, if it has one; and

(d) if the amalgamated company is a new company or the amalgamation
proposal provides for a change of the name of the amalgamated com-
pany, a copy of the notice reserving the name of the company; and

(da) if an amalgamating company is a licensed insurer, a copy of the written
approval of the Reserve Bank of New Zealand given under section 44 of
the Insurance (Prudential Supervision) Act 2010; and

(e) a certificate signed by the board, or proposed board, of the amalgamated
company stating that, where the proportion of the claims of creditors of
the amalgamated company in relation to the value of the assets of the
company is greater than the proportion of the claims of creditors of an
amalgamating company in relation to the value of the assets of that
amalgamating company, no creditor will be prejudiced by that fact; and

(f)  a document in the prescribed form signed by each of the persons named
in the amalgamation proposal as a director of the amalgamated company
containing his or her consent to be a director and a certificate that he or
she is not disqualified from being appointed or holding office as a
director of a company.

Section 223(ba): inserted, on 1 May 2015, by section 16 of the Companies Amendment Act 2014
(2014 No 46).

Section 223(da): inserted, on 1 February 2011, by section 241(2) of the Insurance (Prudential Super-
vision) Act 2010 (2010 No 111).
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Certificate of amalgamation

Forthwith after receipt of the documents required under section 223, the
Registrar must,—

(a) if the amalgamated company is the same as one of the amalgamating
companies, issue a certificate of amalgamation; or

(b)  if the amalgamated company is a new company,—
(i)  enter particulars of the company on the New Zealand register; and

(i1)  issue a certificate of amalgamation together with a certificate of
incorporation.

If an amalgamation proposal specifies a date on which the amalgamation is
intended to become effective, and that date is the same as, or later than, the
date on which the Registrar receives the documents, the certificate of amalgam-
ation, and any certificate of incorporation must be expressed to have effect on
the date specified in the amalgamation proposal.

Section 224(1)(a): amended, on 1 July 1994, by section 26(1) of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Section 224(1)(b)(ii): replaced, on 1 July 1994, by section 26(2) of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Effect of certificate of amalgamation
On the date shown in a certificate of amalgamation,—
(a) the amalgamation is effective; and

(b) if it is the same as a name of one of the amalgamating companies, the
amalgamated company has the name specified in the amalgamation pro-
posal; and

(c)  the Registrar must remove the amalgamating companies, other than the
amalgamated company, from the New Zealand register; and

(d) the amalgamated company succeeds to all the property, rights, powers,
and privileges of each of the amalgamating companies; and

(e) the amalgamated company succeeds to all the liabilities and obligations
of each of the amalgamating companies; and

(f)  proceedings pending by, or against, an amalgamating company may be
continued by, or against, the amalgamated company; and

a conviction, ruling, order, or judgment in favour of, or against, an amal-
g g judg g
gamating company may be enforced by, or against, the amalgamated
company; and

(h)  any provisions of the amalgamation proposal that provide for the conver-
sion of shares or rights of shareholders in the amalgamating companies
have effect according to their tenor.



Reprinted as at
12 November 2018 Companies Act 1993 Part 13 s 226

225A Registers

(1

2

3)

“)
)

226
(1)

Where an amalgamation becomes effective, the Registrar-General of Land,
Registrar of Deeds, or other person charged with the keeping of any books or
registers is not obliged, solely by reason of the amalgamation becoming effect-
ive, to change the name of an amalgamating company to that of an amalgama-
ted company in those books or registers or in any documents.

The presentation to any Registrar or other person of any instrument (whether or
not comprising an instrument of transfer) by the amalgamated company—

(a) executed or purporting to be executed by the amalgamated company;
and

(b) relating to any property held immediately before the amalgamation by an
amalgamating company; and

(c)  stating that that property has become the property of the amalgamated
company by virtue of this Part—

shall, in the absence of evidence to the contrary, be sufficient evidence that the
property has become the property of the amalgamated company.

Without limiting subsection (1) or subsection (2), where any financial product
issued by any person or any rights or interests in property of any person
become, by virtue of this Part, the property of an amalgamated company, that
person, on presentation of a certificate signed on behalf of the board of the
amalgamated company, stating that that financial product or any such rights or
interests have, by virtue of this Part, become the property of the amalgamated
company, shall, notwithstanding any other enactment or rule of law or the pro-
visions of any instrument, register the amalgamated company as the holder of
that financial product or as the person entitled to such rights or interests, as the
case may be.

[Repealed]
Except as provided in this section, nothing in this Part derogates from the pro-
visions of the Land Transfer Act 2017.

Section 225A: inserted, on 1 July 1994, by section 27 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Section 225A(1): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Section 225A(3): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 225A(4): repealed, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 225A(5): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Powers of court in other cases

If the court is satisfied that giving effect to an amalgamation proposal would
unfairly prejudice a shareholder or creditor of an amalgamating company or a
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person to whom an amalgamating company is under an obligation, it may, on
the application, made at any time before the date on which the amalgamation
becomes effective, of that person, make any order it thinks fit in relation to the
proposal, and may, without limiting the generality of this subsection, make an
order—

(a)  directing that effect must not be given to the proposal:
(b)  modifying the proposal in such manner as may be specified in the order:

(c)  directing the company or its board to reconsider the proposal or any part
of it.

An order may be made under subsection (1) on such conditions as the court
thinks fit.

Part 14
Compromises with creditors

Interpretation
In this Part, unless the context otherwise requires,—
company includes an overseas company registered under Part 18

compromise means a compromise between a company and its creditors,
including a compromise—

(a)  cancelling all or part of a debt of the company; or
(b)  varying the rights of its creditors or the terms of a debt; or

(c) relating to an alteration of a company’s constitution that affects the like-
lihood of the company being able to pay a debt

creditor includes—

(a) aperson who, in a liquidation, would be entitled to claim in accordance
with section 303 that a debt is owing to that person by the company; and

(b)  asecured creditor

proponent means a person referred to in section 228 who proposed a com-
promise in accordance with this Part.

Section 227 company: inserted, on 1 November 2007, by section 5 of the Companies Amendment
Act 2006 (2006 No 56).

Section 227 creditor: replaced, on 1 July 1994, by section 28 of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Compromise proposal

Any of the following persons may propose a compromise under this Part if that
person has reason to believe that a company is or will be unable to pay its debts
within the meaning of section 287—

(a)  the board of directors of the company:
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(b) areceiver appointed in relation to the whole or substantially the whole of
the assets and undertaking of the company:

(c) aliquidator of the company:
(d)  with the leave of the court, any creditor or shareholder of the company.

Where the court grants leave to a creditor or shareholder under subsection
(1)(d), the court may make an order directing the company to supply to the
creditor or shareholder, within such time as may be specified, a list of the
names and addresses of the company’s creditors showing the amounts owed to
each of them or such other information as may be specified to enable the cred-
itor or shareholder to propose a compromise.

Notice of proposed compromise

The proponent must compile, in relation to each class of creditors of the com-
pany, a list of creditors known to the proponent who would be affected by the
proposed compromise, setting out—

(a) the amount owing or estimated to be owing to each of them; and

(b)  the number of votes which each of them is entitled to cast on a resolution
approving the compromise.

The proponent must give to each known creditor, the company, any receiver or
liquidator, and deliver to the Registrar for registration,—

(a) notice in accordance with Schedule 5 of the intention to hold a meeting
of creditors, or any 2 or more classes of creditors, for the purpose of
voting on the resolution; and

(b) astatement—

(i)  containing the name and address of the proponent and the capacity
in which the proponent is acting; and

(1)  containing the address and telephone number to which inquiries
may be directed during normal business hours; and

(i)  setting out the terms of the proposed compromise and the reasons
for it; and

(iv)  setting out the reasonably foreseeable consequences for creditors
of the company of the compromise being approved; and

(v)  setting out the extent of any interest of a director in the proposed
compromise; and

(vi) explaining that the proposed compromise and any amendment to
it proposed at a meeting of creditors or any classes of creditors
will be binding on all creditors, or on all creditors of that class, if
approved in accordance with section 230; and
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(vii) containing details of any procedure proposed as part of the pro-
posed compromise for varying the compromise following its
approval; and

(c) acopy of the list or lists of creditors referred to in subsection (1).

Effect of compromise

A compromise, including any amendment proposed at the meeting, is approved
by creditors, or a class of creditors, if, at a meeting of creditors or that class of
creditors conducted in accordance with Schedule 5, the compromise, including
any amendment, is adopted in accordance with clause 5 of that schedule.

A compromise, including any amendment, approved by creditors or a class of
creditors of a company in accordance with this Part is binding on the company
and on—

(a) all creditors; or
(b) if'there is more than 1 class of creditors, on all creditors of that class—
to whom notice of the proposal was given under section 229.

If a resolution proposing a compromise, including any amendment, is put to the
vote of more than 1 class of creditors, it is to be presumed, unless the contrary
is expressly stated in the resolution, that the approval of the compromise,
including any amendment, by each class is conditional on the approval of the
compromise, including any amendment, by every other class voting on the
resolution.

The proponent must give written notice of the result of the voting to each
known creditor, the company, any receiver or liquidator, and the Registrar.

Variation of compromise
A compromise approved under section 230 may be varied either—

(a) in accordance with any procedure for variation incorporated in the com-
promise as approved; or

(b) by the approval of a variation of the compromise in accordance with this
Part which, for that purpose, shall apply with such modifications as may
be necessary as if any proposed variation were a proposed compromise.

A variation made as referred to in subsection (1)(a) must be notified to the
Registrar and can have no effect before that happens.

The provisions of this Part shall apply to any compromise that is varied in
accordance with this section.

Section 231(1A): inserted, on 30 May 2017, by section 29 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Powers of court

On the application of the proponent or the company, the court may—
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(a)  give directions in relation to a procedural requirement imposed by this
Part, or waive or vary any such requirement, if satisfied that it would be
just to do so; or

(b)  order that, during a period specified in the order, beginning not earlier
than the date on which notice was given of the proposed compromise
and ending not later than 10 working days after the date on which notice
was given of the result of the voting on it,—

(i)  proceedings in relation to a debt owing by the company be stayed;
or

(1)  a creditor refrain from taking any other measure to enforce pay-
ment of a debt owing by the company.

Nothing in subsection (1)(b) affects the right of a secured creditor during that
period to take possession of, realise, or otherwise deal with, property of the
company over which that creditor has a charge.

If the court is satisfied, on the application of a creditor of a company who was
entitled to vote on a compromise that—

(a) insufficient notice of the meeting or of the matter required to be notified
under section 229 was given to that creditor; or

(b)  there was some other material irregularity in obtaining approval of the
compromise; or

(c) in the case of a creditor who voted against the compromise, the com-
promise is unfairly prejudicial to that creditor, or to the class of creditors
to which that creditor belongs,—

the court may order that the creditor is not bound by the compromise or make
such other order as it thinks fit.

An application under subsection (3) must be made not later than 10 working
days after the date on which notice of the result of the voting was given to the
creditor.

Effect of compromise in liquidation of company

Where a compromise is approved under section 230, the court may, on the
application of—

(a) the company; or
(b) areceiver appointed in relation to property of the company; or

(c)  with the leave of the court, any creditor or shareholder of the com-
pany,—

make such order as the court thinks fit with respect to the extent, if any, to

which the compromise will, if the company is put into liquidation, continue in

effect and be binding on the liquidator of the company.
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Where a compromise is approved under section 230 and the company is subse-
quently put into liquidation, the court may, on the application of—

(a)  the liquidator; or
(b)  areceiver appointed in relation to property of the company; or

(c)  with the leave of the court, any creditor or shareholder of the com-
pany,—
make such order as the court thinks fit with respect to the extent, if any, to

which the compromise will continue in effect and be binding on the liquidator
of the company.

Costs of compromise

Unless the court orders otherwise, the costs incurred in organising and conduct-

ing a meeting of creditors for the purpose of voting on a proposed comprom-

ise—

(a)  must be met by the company; or

(b) if incurred by a receiver or a liquidator, are a cost of the receivership or
liquidation; or

(c) ifincurred by any other person, are a debt due to that person by the com-
pany and, if the company is put into liquidation, are payable in the order
of priority specified in Schedule 7.

Part 15

Approval of arrangements, amalgamations, and compromises by

235

182

court

Interpretation
In this Part, unless the context otherwise requires,—

arrangement includes a reorganisation of the share capital of a company by
the consolidation of shares of different classes, or by the division of shares into
shares of different classes, or by both those methods

company means—

(a) acompany within the meaning of section 2:

(b) an overseas company that is registered on the overseas register:

(c)  anassociation:

(d) any other body corporate to which this Part applies under any enactment.
creditor includes—

(a) aperson who, in a liquidation, would be entitled to claim in accordance
with section 303 that a debt is owing to that person by the company; and

(b)  asecured creditor
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shareholder includes, in relation to an association, members of the association
or persons that the court determines as being justly entitled to surplus assets of
the association after the satisfaction of the claims of all of the creditors.

Section 235 company paragraph (c): amended, on 1 March 2017, by section 5(1) of the Companies
Amendment Act 2016 (2016 No 57).

Section 235 company paragraph (d): inserted, on 1 March 2017, by section 5(2) of the Companies
Amendment Act 2016 (2016 No 57).

Section 235 creditor: replaced, on 1 July 1994, by section 29 of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Section 235 shareholder: inserted, on 1 March 2017, by section 5(3) of the Companies Amendment
Act 2016 (2016 No 57).

Approval of arrangements, amalgamations, and compromises

Notwithstanding the provisions of this Act or the constitution of a company,
the court may, on the application of a company or any shareholder or creditor
of a company, order that an arrangement or amalgamation or compromise shall
be binding on the company and on such other persons or classes of persons as
the court may specify and any such order may be made on such terms and con-
ditions as the court thinks fit.

Before making an order under subsection (1), the court may, on the application
of the company or any shareholder or creditor or other person who appears to
the court to be interested, or of its own motion, make any 1 or more of the fol-
lowing orders:

(a) an order that notice of the application, together with such information
relating to it as the court thinks fit, be given in such form and in such
manner and to such persons or classes of persons as the court may spe-
cify:

(b) an order directing the holding of a meeting or meetings of shareholders
or any class of shareholders or creditors or any class of creditors of a
company to consider and, if thought fit, to approve, in such manner as
the court may specify, the proposed arrangement or amalgamation or
compromise and, for that purpose, may determine the shareholders or
creditors that constitute a class of shareholders or creditors of a com-
pany:

(c) an order requiring that a report on the proposed arrangement or amal-
gamation or compromise be prepared for the court by a person specified
by the court and, if the court thinks fit, be supplied to the shareholders or
any class of shareholders or creditors or any class of creditors of a com-
pany or to any other person who appears to the court to be interested:

(d) an order as to the payment of the costs incurred in the preparation of any
such report:
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(e) an order specifying the persons who shall be entitled to appear and be
heard on the application to approve the arrangement or amalgamation or
compromise.

If the arrangement or amalgamation or compromise involves a transfer or
amalgamation that requires the written approval of the Reserve Bank of New
Zealand under section 44 of the Insurance (Prudential Supervision) Act 2010,
the court may not make an order under this section unless that approval has
been given.

An order made under this section has effect on and from the date specified in
the order.

Within 10 working days of an order being made by the court, the board of the
company must ensure that a copy of the order is delivered to the Registrar for
registration.

If the board of a company fails to comply with subsection (4), every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Section 236(2A): inserted, on 1 February 2011, by section 241(2) of the Insurance (Prudential Super-
vision) Act 2010 (2010 No 111).

Arrangement or amalgamation involving code company

If a proposed arrangement or amalgamation affects the voting rights of a code
company, the applicant for an order under section 236(1) must, at the same
time as filing the application, notify the Takeovers Panel of the application.

The court may not make an order under section 236(1) that affects the voting
rights of a code company unless—

(a) the code company’s shareholders approve the arrangement or amalgam-
ation in accordance with subsection (4); and

(b) either of the following applies:

(i)  the court is satisfied that the shareholders of the code company
will not be adversely affected by the use of section 236(1) rather
than the takeovers code to effect the change involving the code
company; or

(i1)  the applicant has filed a statement from the Takeovers Panel indi-

cating that the Takeovers Panel has no objection to an order being
made under section 236(1).

The court need not approve a proposed arrangement or amalgamation merely
because the Takeovers Panel has no objection to an order being made under
section 236(1).

For the purposes of subsection (2)(a), the code company’s shareholders may
only approve the arrangement or amalgamation in the following way:
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(a) by aresolution approved by a majority of 75% of the votes of the share-
holders in each interest class entitled to vote and voting on the question;
and

(b) by a resolution approved by a simple majority of the votes of those
shareholders entitled to vote.

For the purposes of this section and section 236B,—

affects the voting rights, in respect of an arrangement or amalgamation,
means an arrangement or amalgamation that involves a change in the relative
percentage of voting rights held or controlled by 1 or more shareholders

interest class may be determined in accordance with the principles set out in
Schedule 10
voting right has the meaning set out in section 2(1) of the Takeovers Act 1993.

Section 236A: inserted, on 3 July 2014, by section 30 of the Companies Amendment Act 2014 (2014
No 46).

Takeovers code does not apply where court order under section 236

The takeovers code does not apply where the court has made an order under
section 236(1) that affects the voting rights of a code company.

Section 236B: inserted, on 3 July 2014, by section 30 of the Companies Amendment Act 2014 (2014
No 46).

Court may make additional orders

Without limiting section 236, the court may, for the purpose of giving effect to
any arrangement or amalgamation or compromise approved under that section,
either by the order approving the arrangement or amalgamation or comprom-
ise, or by any subsequent order, provide for, and prescribe terms and conditions
relating to,—

(a)  the transfer or vesting of real or personal property, assets, rights, powers,
interests, liabilities, contracts, and engagements:

(b)  the issue of shares, financial products, or policies of any kind:
(c)  the continuation of legal proceedings:
(d)  the liquidation of any company:

(e)  the provisions to be made for persons who voted against the arrangement
or amalgamation or compromise at any meeting called in accordance
with any order made under subsection (2)(b) of that section or who
appeared before the court in opposition to the application to approve the
arrangement or amalgamation or compromise:

(f)  such other matters that are necessary or desirable to give effect to the
arrangement or amalgamation or compromise.
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Within 10 working days of an order being made by the court, the board of the
company must ensure that a copy of the order is delivered to the Registrar for
registration.

If the board of a company fails to comply with subsection (2), every director of
the company commits an offence and is liable on conviction to the penalty set
out in section 374(2).

Section 237(1)(b): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Parts 13 and 14 not affected
The court may—

(a) approve an amalgamation under section 236 even though the amalgam-
ation could be effected under Part 13:

(b) approve a compromise under section 236 even though the compromise
could be approved under Part 14.

Application of section 233

The provisions of section 233 shall apply with such modifications as may be
necessary in relation to any compromise approved under section 236.

Part 15A

Voluntary administration

Part 15A: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006 (2006
No 56).

Subpart 1—Preliminary

Subpart 1: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239A Objects of this Part

186

The objects of this Part are to provide for the business, property, and affairs of

an insolvent company, or a company that may in the future become insolvent,

to be administered in a way that—

(a) maximises the chances of the company, or as much as possible of its
business, continuing in existence; or

(b) if it is not possible for the company or its business to continue in exis-
tence, results in a better return for the company’s creditors and share-
holders than would result from an immediate liquidation of the company.

Compare: Corporations Act 2001 s 435A (Aust)

Section 239A: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
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Interpretation of some key terms
The following are some key terms used in this Part and their meanings:

administrator means the person who is appointed the administrator of the
company in administration

deed administrator, who may or may not be the same person as the adminis-
trator, is the person who is appointed the administrator of the deed of company
arrangement

deed of company arrangement means the deed that is executed by the com-
pany and its creditors providing for payments towards the creditors’ debts

watershed meeting means the creditors’ meeting called by the administrator to
decide the future of the company and, in particular, whether the company and
the deed administrator should execute a deed of company arrangement.

Section 239B: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Interpretation of other terms

In this Part, unless the context otherwise requires,—

company includes an overseas company

convening period has the meaning given to it in section 239AT(2)
creditor includes—

(a) aperson who, in a liquidation, would be entitled to claim in accordance
with section 303 that a debt is owing to that person by the company; and

(b)  asecured creditor
enforcement process, in relation to property, means—
(a)  execution against that property; or

(b) any other enforcement process in relation to that property that involves a
court or a sheriff

insolvent means, in relation to a company, that the company is unable to pay
its debts

sheriff includes a person charged with the execution of a writ or other enforce-
ment process.

Section 239C: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

When administration begins

The administration of a company begins when an administrator is appointed
under this Part.
Compare: Corporations Act 2001 s 435C(1) (Aust)

Section 239D: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
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239E When administration ends

(1)  The administration of a company ends when—

(2)

(b)
(©)

a deed of company arrangement is executed by both the company and
the deed administrator; or

the company’s creditors resolve that the administration should end; or

the company’s creditors appoint a liquidator by a resolution passed at the
watershed meeting.

(2) However, the administration of a company may also end in the following
instances:

(a)

(b)

(c)

(d)

(e)

®

if the court orders that the administration end, for example because the
court is satisfied that the company is solvent, the administration ends on
the date specified in the order or, if no date is specified, when the order
i1s made; or

if the convening period expires without the watershed meeting having
been convened or without an application having been made to extend the
convening period, the administration ends at the end of that period; or

if an application has been made to extend the convening period, which
has expired after the application was made, the administration ends
when the application is refused or otherwise disposed of without the
convening period being extended; or

if the watershed meeting ends without a resolution that the company
execute a deed of company arrangement, the administration ends at the
end of that meeting; or

if the company fails to execute a proposed deed of company arrange-
ment within the time allowed by section 239ACO or 239ACP, the
administration ends when that time expires; or

if the court appoints a liquidator or an interim liquidator, the administra-
tion ends at the time when the order is made.

Compare: Corporations Act 2001 s 435C(2), (3) (Aust)

Section 239E: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239EA Voluntary administration of licensed insurers

If a company is a licensed insurer, this Part applies in respect of the insurer
subject to subpart 3 of Part 4 of the Insurance (Prudential Supervision) Act

2010.

Section 239EA: inserted, on 1 February 2011, by section 241(2) of the Insurance (Prudential Supervi-
sion) Act 2010 (2010 No 111).
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Subpart 2—Appointment of administrator

Subpart 2: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Who may be appointed administrator

A natural person who is not disqualified under subsection (2) may be appointed
an administrator of a company.

Unless the court orders otherwise, a person is disqualified from appointment as
an administrator if that person—

(a) s disqualified under section 280(1) from being appointed or acting as a
liquidator of the company; or

(b)  is prohibited from being an administrator by an order made under sec-
tion 239ADV.

Section 239F: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Administrator must consent in writing

A person must not be appointed the administrator of a company unless that per-
son has consented in writing and has not withdrawn the consent at the time of
appointment.

Compare: Corporations Act 2001 s 448A (Aust)

Section 239G: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Who may appoint administrator

An administrator may be appointed to a company by—

(a)  the company (see section 2391); or

(b)  if the company is in liquidation, the liquidator (see section 239J); or

(c) if an interim liquidator has been appointed, the interim liquidator (see
section 239J); or

(d) a secured creditor holding a charge over the whole, or substantially the
whole, of the company’s property (see section 239K); or

(e) the court (see section 239L).

If the company is already in administration, an administrator may be appointed
only by—

(a)  the court; or

(b)  the creditors, as a replacement administrator for an administrator that the
creditors have removed; or

(c) the appointor of the first administrator, if that administrator has died,
resigned, or become disqualified.

Compare: Corporations Act 2001 s 436D (Aust)
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Section 239H: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Appointment by company

A company may appoint an administrator if the board of the company has
resolved that,—

(a)  1in the opinion of the directors voting for the resolution, the company is
insolvent or may become insolvent; and

(b)  an administrator of the company should be appointed.
The appointment must be in writing and must state the date of the appointment.

The company must not appoint an administrator if the company is already in
liquidation.

If an application has been filed for the appointment of a liquidator of the com-
pany by the court under section 241(2)(c), the company may only appoint an
administrator if the administrator is appointed within 10 working days after ser-
vice on the company of the application.

Subsection (4) does not apply once the application has been finally disposed of.
Compare: Corporations Act 2001 s 436A (Aust)

Section 2391: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Appointment by liquidator or interim liquidator

The liquidator or interim liquidator of a company may appoint an administrator
if he or she thinks that the company is insolvent or is likely to become insol-
vent.

The appointment must be in writing and must state the date of the appointment.

The liquidator or interim liquidator may appoint himself or herself administra-
tor if he or she first obtains—

(a)  the permission of the court; or

(b) in the case of a liquidator but not an interim liquidator, the approval of
the company’s creditors in the form of a resolution passed at a meeting
of the creditors.

A liquidator or interim liquidator must not appoint as administrator a person
who is the liquidator’s or interim liquidator’s business or professional partner,
employer, or employee, unless the appointment has been approved by the com-
pany’s creditors in the form of a resolution passed at a creditors’ meeting.

An administrator who is appointed to a company already in liquidation may
apply to the court for an order under section 250 terminating the liquidation.
Compare: Corporations Act 2001 s 436B (Aust)

Section 239]J: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
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A person who holds a charge over the whole, or substantially the whole, of a
company’s property may appoint an administrator if the charge has become,
and is still, enforceable.

The appointment must be in writing and must state the date of the appointment.

A secured creditor must not appoint an administrator if the company is already
in liquidation.
Compare: Corporations Act 2001 s 436C (Aust)

Section 239K inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Appointment by court

The court may appoint an administrator on the application of a creditor, the
liquidator (if the company is in liquidation), the FMA (if the company is a
financial markets participant), or the Registrar.

The court may appoint an administrator if—

(a) the court is satisfied that the company is or may become insolvent and
that an administration is likely to result in a better return for the compa-
ny’s creditors and shareholders than would result from an immediate
liquidation of the company; or

(b)  itisjust and equitable to do so.

In the case of a licensed insurer, the court may appoint an administrator on the

application of the Reserve Bank of New Zealand or a person referred to in sub-

section (1) if—

(a)  subsection (2)(a) or (b) apply; or

(b)  the insurer is failing to maintain a solvency margin (within the meaning
of section 6(1) of the Insurance (Prudential Supervision) Act 2010).

Section 239L: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Section 239L(1): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Section 239L(3): inserted, on 1 February 2011, by section 241(2) of the Insurance (Prudential Super-
vision) Act 2010 (2010 No 111).

239M Appointment must not be revoked

(M
2

The appointment of an administrator must not be revoked.

This does not apply to removal by the court or by the creditors.
Compare: Corporations Act 2001 s 449A (Aust)

Section 239M: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
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Appointment of 2 or more administrators

Two or more persons may be appointed administrators in any case where this
Act provides for the appointment of an administrator.

If 2 or more persons are appointed administrators of a company,—

(a) an administrator’s function or power may be performed or exercised by
any one of them, or by any 2 or more of them together, except so far as
the order, instrument, or resolution appointing them provides otherwise;
and

(b) areference in this Act to an administrator or the administrator refers to
whichever 1 or more of the administrators the case requires.
Compare: Corporations Act 2001 s 451A (Aust)

Section 239N: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Remuneration of administrator

The administrator is entitled to charge reasonable remuneration for carrying out
his or her duties and exercising his or her powers as administrator.

The court may, on the application of the administrator, a director or officer of
the company, a creditor, or a shareholder, review or fix the administrator’s
remuneration at a level that is reasonable in the circumstances.

A creditor or shareholder may make an application under subsection (2) only
with the leave of the court.
Compare: 1993 No 105 ss 276(1), 284(1)(e)

Section 2390: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Subpart 3—Resignation and removal of administrator

Subpart 3: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

When office of administrator is vacant

The office of administrator is vacant if the administrator—

(a) resigns; or

(b) dies; or

(c)  becomes disqualified from appointment as an administrator (see section
239F(2)); or

(d) is removed by the court.

Compare: Corporations Act 2001 s 449C(1) (Aust)

Section 239P: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
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239Q Administrator may resign

(1

2

239R
(D

2

2398
(D

The administrator may resign by giving written notice to the company and to
his or her appointor.

The administrator must—

(a)  give written notice of the resignation to as many of the company’s cred-
itors as practicable; and

(b)  advertise the resignation in accordance with section 3(1)(b).
Compare: Corporations Act 2001 s 449C(1)(c) (Aust)

Section 239Q: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Removal of administrator
The administrator may be removed—

(a) by the court, on the application of a creditor, the liquidator (if the com-
pany is in liquidation), the FMA (if the company is a financial markets
participant), or the Registrar; or

(b) by aresolution of creditors passed at the first creditors’ meeting; or

(c) by aresolution of creditors at a meeting convened under section 239T(1)
to consider whether to remove a replacement administrator.

The creditors may not remove the administrator by a resolution passed at a
creditors’ meeting unless—

(a) the same resolution also appoints as administrator another person who is
not disqualified; and

(b)  the person named in the resolution as the new administrator has, before
the resolution is considered, tabled at the meeting—

(1)  asigned, written consent to act as administrator; and

(1)  an interests statement.
Compare: Corporations Act 2001 ss 436E(4), 449B (Aust)

Section 239R: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Section 239R(1)(a): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Appointor may appoint new administrator to fill vacancy

The appointor of an administrator may appoint a replacement to fill the
vacancy that occurs if the administrator—

(a) resigns; or
(b) dies; or

(c)  becomes disqualified.
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2
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239U
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The appointment of a replacement administrator by a company must be made
by a resolution of the board of the company.

Compare: Corporations Act 2001 s 449C (Aust)

Section 239S: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Creditors must consider appointment of replacement administrator

A replacement administrator, unless appointed by the court or by the creditors
under section 239R(1)(b), must convene a meeting of the creditors at which the
creditors may vote to remove the replacement administrator and appoint
another person in his or her place.

The meeting must be held not more than 5 working days after the date on
which the replacement administrator is appointed.

The replacement administrator must convene the meeting by—

(a)  giving written notice of the meeting to as many of the company’s credit-
ors as reasonably practicable; and

(b)  advertising the meeting in accordance with section 3(1)(b).

The replacement administrator must take the steps in subsection (3) not less
than 2 working days before the meeting.

Compare: Corporations Act 2001 s 449C(4), (5) (Aust)

Section 239T: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Subpart 4—Effect of appointment of administrator

Subpart 4: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Outline of administrator’s role
While a company is in administration, the administrator—

(a)  has control of the company’s business, property, and affairs; and

(b) may carry on that business and manage that property and those affairs;
and

(c) may terminate or dispose of all or part of that business, and may dispose
of any of that property; and

(d) may perform any function, and exercise any power, that the company or
any of its officers could perform or exercise if the company were not in
administration.

Compare: Corporations Act 2001 s 437A(1) (Aust)

Section 239U: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
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239V Administrator’s powers
(1)  The administrator has the powers—
(a)  to carry out the functions and duties of an administrator under this Act;
and
(b)  conferred on an administrator under this Act.
(2)  An administrator’s powers include the powers to—

(a)  begin, continue, discontinue, and defend legal proceedings; and

(b)  carry on, to the extent necessary for the administration of the company,
the business of the company; and

(c) appoint an agent to do anything that the administrator has power to do.

Compare: 1993 No 105 s 260(1)

Section 239V: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239W Administrator is company’s agent

239X
(D

2

239Y
(1)

2

The administrator of a company, when performing a function or exercising a
power in that capacity, is the company’s agent.

Compare: Corporations Act 2001 s 437B (Aust)

Section 239W: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Effect on directors

The appointment of an administrator does not remove the directors of the com-
pany from office.

However, a director of a company that is in administration must not exercise or
perform, or purport to exercise or perform, a function or power as a director of
the company except—

(a)  with the prior, written approval of the administrator; or

(b)  as expressly permitted by this Part.
Compare: Corporations Act 2001 s 437C (Aust)

Section 239X: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Effect on employees

The appointment of an administrator does not automatically terminate an
employment agreement to which the company is a party.

The administrator is not personally liable for any obligation of the company
under an employment agreement to which the company is a party, unless—

(a) the administrator expressly adopts the agreement in writing; or

(b)  subsection (3) applies.
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)
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(D

2

3)
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The administrator is personally liable for payment of wages or salary that, dur-
ing the administration of the company, accrue under a contract of employment
with the company that was entered into before the administrator’s appointment,
unless the administrator has lawfully given notice of the termination of the con-
tract within 14 days of appointment.

The court may, on the administrator’s application, extend the period of 14 days
in subsection (3) within which notice of termination must be given, and may
extend it on the terms and conditions, if any, that the court thinks appropriate.

From the date of the appointment of the administrator, the duty of good faith
set out in section 4 of the Employment Relations Act 2000 continues to apply
between each employee of the company and his or her employer (who may be
the administrator if the administrator has adopted the employment agreement
under subsection (2)).

Section 239Y: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Effect on dealing with company property

A transaction or dealing by a company in administration, or by a person on
behalf of the company, that affects the company’s property is void unless the
transaction or dealing was entered into—

(a) by the administrator, on the company’s behalf; or
(b)  with the administrator’s prior written consent; or
(¢)  under an order of the court.

The court may validate a transaction or dealing that is void under subsection
(D.

Subsection (1) does not apply to a payment made by a registered bank—

(a)  outof an account kept by the company with the bank; and

(b) in good faith and in the ordinary course of the bank’s banking business;
and

(c) on or before the day on which the bank was notified in writing by the
administrator that the administration had begun, or before the bank had
reason to believe that the company was in administration, whichever was
earlier.

A director or officer of the company commits an offence if he or she—

(a)  purported, on the company’s behalf, to enter into a transaction or dealing
that is void under subsection (1); or

(b) was in any other way knowingly concerned in, or party to, the void
transaction or dealing, whether—

(i) by act or omission; or
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(i1)  directly or indirectly.
Compare: Corporations Act 2001 s 437D (Aust)

Section 239Z: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AA Company officer’s liability for compensation for void transaction or

dealing

The court may order a director or officer of a company who is convicted of an
offence under section 239Z(4) to compensate any person, including the com-
pany, who has suffered loss as a result of the act or omission constituting the
offence.

Compare: Corporations Act 2001 s 437E(1) (Aust)

Section 239AA: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AB Effect on transfer of shares

(M

2

€)

A share in a company in administration must not be transferred and the rights
or liabilities of a shareholder of the company must not be altered.

However, the administrator may consent to the transfer of a share in a company
in administration if the administrator is satisfied that the transfer is in the best
interests of the company’s creditors.

Also, despite subsection (1), the court may make an order—

(a)  for the transfer of a share in a company in administration, but only after
the administrator has been asked to consent to the transfer and has
refused or failed to respond in a reasonable time; or

(b) altering the rights and liabilities of a shareholder in a company in admin-
istration.
Compare: Corporations Act 2001 s 437F (Aust)

Section 239AB: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AC Effect on liquidation

(M

2

3)

The appointment of an administrator to a company in liquidation suspends the
liquidation, including the powers of the liquidator to act on the company’s
behalf, but does not remove the liquidator from office.

The liquidator may apply to the court for any orders that may be necessary in
relation to the suspension of the liquidation.

In this section, liquidator includes a liquidator or interim liquidator appointed
before the administration began.

Section 239AC: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
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239AD Effect on receivership

The appointment of an administrator to a company in receivership does not
remove the receiver from office.

Section 239AD: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
Subpart 5—Administrator’s investigation of company’s affairs

Subpart 5: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AE Administrator must investigate company’s affairs and consider possible

courses of action

As soon as practicable after the administration of a company begins, the
administrator must—

(a) investigate the company’s business, property, affairs, and financial cir-
cumstances; and

(b)  form an opinion about each of the following matters:

(1)  whether it would be in the creditors’ interests for the company to
execute a deed of company arrangement:

(i1))  whether it would be in the creditors’ interests for the administra-
tion to end:
(ii1))  whether it would be in the creditors’ interests for a liquidator to be
appointed.
Compare: Corporations Act 2001 s 438A (Aust)

Section 239AE: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AF Directors’ statement of company’s position

(M

2
3)

198

Within 5 working days after the administration of a company begins, the direc-
tors must give to the administrator a statement about the company’s business,
property, affairs, and financial circumstances.

The administrator may extend the time for compliance with subsection (1).
The administrator must table the directors’ statement—
(a)  at the first creditors’ meeting; or

(b)  if the administrator has extended the time for compliance by the direc-
tors, at the watershed meeting.
Compare: Corporations Act 2001 s 438B(2) (Aust)

Section 239AF: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
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239AG Administrator’s right to documents, etc

Sections 261 and 263 to 267 apply with all necessary modifications as if every
reference to liquidator and liquidation was a reference to administrator and
administration.

Section 239AG: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AH Administrator may lodge report with Registrar

The administrator may lodge a report with the Registrar specifying any matter
that, in his or her opinion, should be brought to the Registrar’s notice.
Compare: Corporations Act 2001 s 438D(2) (Aust)

Section 239AH: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239A1 Administrator must report misconduct

(M

2

The administrator must as soon as practicable report the matter to the Registrar
if the administrator believes that—

(a) a past or present director, officer, or shareholder of the company has
committed an offence in relation to the company; or

(b) an offence material to the administration has been committed by the
company or any director, officer, or shareholder of the company under
this Act or any of the following Acts:

(i)  the Crimes Act 1961:

(i1))  the Financial Markets Conduct Act 2013:
(ii1))  /[Repealed]

(iv)  [Repealed]

(v)  the Takeovers Act 1993; or

(c) aperson who has taken part in the formation, promotion, administration,
management, or liquidation of the company—

(i)  may have misapplied or retained or become liable or accountable
for the company’s money or property (whether in New Zealand or
elsewhere); or

(i) may have been guilty of negligence, default, or breach of duty or
trust in relation to the company.

In any case where the administrator makes a report under subsection (1), the
administrator must give the Registrar assistance that the Registrar may reason-
ably require by way of—

(a)  provision of information; and
(b)  access to documents; and

(c) facilities for inspecting and copying documents.
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3)

In any case where the court is satisfied that the administrator should make a
report under subsection (1) and has not done so, the court may, on the applica-
tion of an interested person, direct the administrator to make a report.

Compare: Corporations Act 2001 s 438D (Aust)

Section 239AI: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Section 239AI(1)(b)(ii): replaced, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Section 239AI(1)(b)(iii): repealed, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Section 239AI(1)(b)(iv): repealed, on 1 April 2014, by section 126 of the Financial Reporting
(Amendments to Other Enactments) Act 2013 (2013 No 102).
Subpart 6—Creditors’ meetings generally

Subpart 6: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AJ Administrator must call creditors’ meetings

The administrator must call—

(a)  the first creditors’ meeting, for the appointment (if any) of a committee
of creditors; and

(b) the watershed meeting (see section 239AS); and
(c)  other creditors’ meetings as required (for example, because an adminis-
trator has been replaced).

Section 239A1J: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AK Conduct of creditors’ meetings

(M

2

3)

“)

)

200

The following clauses of Schedule 5 apply to creditors’ meetings called under
this Part as if references to the liquidator were references to the administrator:

(a)  subject to section 239AZ, clause 4; and
(b) clauses 6to 11.

At any meeting of creditors or class of creditors held under this Part, a reso-
lution is adopted if a majority in number representing 75% in value of the cred-
itors or class of creditors voting in person, or by proxy vote or by postal vote,
vote in favour of the resolution.

The administrator or the administrator’s nominee must chair a creditors’ meet-
ing, and has a casting vote.

For the purposes of voting at a creditors’ meeting, the administrator may esti-
mate the amount of a creditor’s claim that is for any reason uncertain.

On the application of the administrator, or of a creditor who is aggrieved by an
estimate made by the administrator, the court must determine the amount of the
claim as it sees fit.
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Section 239AK: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AL Joint meetings of creditors of related companies in administration

(M

2

3)

“4)

&)

The administrators of related companies may call meetings of creditors of their
respective companies to be held at the same time and place, but only with the
consent of all the creditors.

In the case of a joint meeting, a creditor of a company in administration may
vote only on a resolution that relates to the administration of the company of
which that person is a creditor.

For the purposes of subsection (1), a creditor is taken to have consented to the

joint meeting if—

(a) a written notice that complies with subsection (4) accompanies the
notice of meeting; and

(b)  the creditor has not objected to the joint meeting within the time, and in
the manner, specified in the written notice.

The notice must—
(a)  be in writing; and
(b)  state the administrator’s postal, email, and street addresses; and

(c)  state the names of the related companies in respect of which the joint
meeting is to be held; and

(d) state that the creditor to whom it is sent may object to the joint meeting
by sending a written objection to the administrator at the administrator’s
postal, email, or street address for receipt by the administrator within the
time specified in the notice; and

(e) state that, unless the creditor objects in accordance with the notice, the
creditor will be taken to have agreed to the joint meeting.

For the purposes of subsection (4)(d), the administrator may in his or her dis-
cretion determine the time for receipt of an objection, but must specify a time
that is reasonably practicable in the circumstances.

Section 239AL: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AM Power of court where outcome of voting at creditors’ meeting

(1

determined by related entity
This section applies if the court is satisfied that—

(a)  aresolution at a creditors’ meeting under this Part was passed, defeated,
or required to be decided by a casting vote; and

(b)  the resolution would not have been passed, defeated, or required to be
decided by a casting vote if the vote or votes cast by a particular related
creditor or particular related creditors were disregarded; and
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2

3)

202

(c)

the passing of the resolution, or the failure to pass it,—

(i)  is contrary to the interests of the creditors, or a class of creditors,
as a whole; and

(i1))  has prejudiced, or is reasonably likely to prejudice, the interest of
the creditors who voted against the resolution, or for it, as the case
may be, to an extent that is unreasonable having regard to—

(A) the benefits accruing to the related creditor, or to some or
all of the related creditors, from the resolution, or from the
failure to pass the resolution; and

(B) the nature of the relationship between the related creditor
and the company, or between the related creditors and the
company; and

(C) any other related matter.

The court may, on the application of a creditor or the administrator,—

(a)
(b)
(c)

(d)

order that the resolution be set aside:
order that a new meeting be held to consider and vote on the resolution:

order that a specified related creditor or creditors must not vote on the
resolution or on a resolution to vary or amend it:

make any other orders that the court thinks necessary.

In this section,—

related creditor means a creditor who is a related entity of the company in
administration

related entity means, in relation to the company in administration,—

(a)
(b)
(c)
(d)
(e)
(®
(8
(h)

(1)
@
(k)

a promoter; or

a relative or spouse of a promoter; or

a relative of a spouse of a promoter; or

a director or shareholder; or

a relative or spouse of a director or shareholder; or
a relative of a spouse of a director or shareholder; or
a related company; or

a beneficiary under a trust of which the company in administration is or
has at any time been a trustee; or

a relative or spouse of that beneficiary; or
a relative of a spouse of that beneficiary; or

a company one of whose directors is also a director of the company in
administration; or
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(I)  a trustee of a trust under which a person (A) is a beneficiary, if A is a
related entity of the company in administration under this subsection.
Compare: Corporations Act 2001 s 600A (Aust)

Section 239AM: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239AM(3) promoter: repealed, on 1 December 2014, by section 150 of the Financial Mar-
kets (Repeals and Amendments) Act 2013 (2013 No 70).

Subpart 7—First creditors’ meeting to appoint creditors’ committee

Subpart 7: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AN Administrator must call first creditors’ meeting

(M

2

The administrator must call the first creditors’ meeting to—

(a)  decide whether to appoint a creditors’ committee and, if so, to appoint its
members; and

(b)  decide whether to replace the administrator.
The meeting must be held within 8 working days after the date on which the
administration began.

Compare: Corporations Act 2001 s 436E(1), (2) (Aust)

Section 239AN: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239A0 Notice of first and subsequent creditors’ meetings

(M

2

The administrator must call the first and subsequent creditors’ meetings by—

(a)  giving written notice of the meeting to as many of the company’s credit-
ors as reasonably practicable; and

(b)  advertising the meeting in accordance with section 3(1)(b).
The administrator must take the steps in subsection (1) not less than 5 working
days before the meeting.

Compare: Corporations Act 2001 s 436E(3) (Aust)

Section 239A0: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AP Administrator must table interests statement

(M

2

The administrator must table at the first creditors’ meeting an interests state-
ment that complies with subsection (2).

The interests statement must disclose whether the administrator, or a firm of
which the administrator is a partner, has a relationship (whether professional,
business, or personal) with the company in administration, or any of its offi-
cers, shareholders, or creditors.
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(3) The administrator must, before tabling the interests statement, make the inqui-
ries that are reasonably necessary for ensuring that the interests statement is
complete.

Section 239AP: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AQ Functions of creditors’ committee

(1)  The functions of the creditors’ committee of a company in administration are—

(a)  to consult with the administrator about matters relating to the administra-
tion; and
(b)  to receive and consider reports by the administrator.
(2)  The committee must not give directions to the administrator, but the adminis-

trator must report to the committee about matters relating to the administration
as and when the committee reasonably requires.

Compare: Corporations Act 2001 s 436F (Aust)

Section 239AQ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AR Membership of creditors’ committee
A person may be a member of the creditors’ committee only if he or she is—
(a)  a creditor of the company; or
(b)  the agent of a creditor under a general power of attorney; or

(c) authorised in writing by a creditor to be a member.
Compare: Corporations Act 2001 s 436G (Aust)

Section 239AR: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

Subpart 8—Watershed meeting
Subpart 8: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).
239AS What watershed meeting is

The watershed meeting is the meeting of creditors called by the administrator
to decide the future of the company and, in particular, whether the company
and the deed administrator should execute a deed of company arrangement.

Section 239AS: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AT Administrator must convene watershed meeting

(1)  The administrator must convene the watershed meeting within the convening
period.
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(2)  The convening period is the period of 20 working days after the date on which
the administrator is appointed, and includes any period for which it is extended
under subsection (3).

(3)  The court may, on the administrator’s application, extend the convening period.

(4) The application to extend may be made before or after the convening period

has expired.

Section 239AT: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AU Notice of watershed meeting

(M

2

3)

The administrator must convene the watershed meeting by—

(a)  giving written notice of the meeting to as many of the company’s credit-
ors as reasonably practicable; and

(b)  advertising the meeting in accordance with section 3(1)(b).

The administrator must take the steps in subsection (1) not less than 5 working
days before the meeting.

The following documents must accompany the notice of the watershed meeting
that is sent to the company’s creditors:

(a) areport by the administrator about—

(i)  the company’s business, property, affairs, and financial circum-
stances; and

(il)  any other matter material to the creditors’ decisions to be consid-
ered at the meeting; and
(b)  a statement setting out the administrator’s opinion, with reasons for that
opinion, about each of the following matters:

(i)  whether it would be in the creditors’ interests for the company to
execute a deed of company arrangement:

(i1))  whether it would be in the creditors’ interests for the administra-
tion to end:
(i11))  whether it would be in the creditors’ interests for the company to
be placed in liquidation; and
(c) if a deed of company arrangement is proposed, a statement setting out
the details of the proposed deed.
Compare: Corporations Act 2001 s 439A(3), (4) (Aust)

Section 239AU: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AV When watershed meeting must be held

The watershed meeting must be held within 5 working days after the end of the
convening period or extended convening period, as the case may be.

Compare: Corporations Act 2001 s 439A(2) (Aust)
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Section 239AV: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AW Directors must attend watershed meeting

(M

2

)

“)

The directors of the company must attend the watershed meeting, including any
occasion to which the meeting is adjourned, but cannot be required to answer
questions at the meeting.

A director need not attend the watershed meeting if—
(a) the director has a valid reason for not attending; or

(b)  the administrator or the creditors by resolution have excused the director
from attending.

A director attending the watershed meeting must leave for all or part of the
remainder of the meeting if required by a resolution of the creditors to do so.

A director who contravenes subsection (1) commits an offence, unless subsec-
tion (2) applies, and is liable on conviction to the penalty set out in section
373(1).

Section 239AW: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AX Disclosure of voting arrangements

The administrator and the directors of the company under administration must,
before the meeting votes on any resolution, inform the meeting of any voting
arrangement of which the administrator or a director, as the case may be, is
aware that requires 1 or more creditors to vote in a particular way on any reso-
lution that will or may be voted on by the meeting.

Section 239AX: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AY Court may order that pooled property owners are separate class

(M

2

3)

206

On the application of the administrator, the court may order that, for the limited
purposes of this section only, pooled property owners are a separate class.

In this section—

pooled property owners means all the owners or lessors of property that is
pooled in a single enterprise forming part of the business of a company in
administration

requisite majority means a majority in number representing 75% in value of
the pooled property owners voting in person or by proxy vote or by postal vote

resolution means a resolution that the company in administration execute the
deed of company arrangement specified in the resolution.

Each pooled property owner is bound by the deed of company arrangement as
if that person had voted in favour of the resolution at the watershed meeting
if—
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“)

&)

(a) the court has ordered that the pooled property owners are a separate
class; and

(b) at the watershed meeting the creditors (including the pooled property
owners) approved the resolution; and

(c)  the requisite majority of the pooled property owners were included in the
creditors who voted in favour of the resolution.

It is not necessary that a separate meeting of the pooled property owners be
held for the purpose of voting on the resolution.
Subsection (3) applies no matter what sections 239ACS and 239ACT say.

Section 239AY: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AZ Adjournment of watershed meeting

(M

2

The watershed meeting may be adjourned, but only to a day that is not more
than 30 working days after the first day on which the meeting was held.
However, the court may, on the administrator’s application, order that the meet-
ing be adjourned for more than 30 working days.

Compare: Corporations Act 2001 s 439B(2) (Aust)

Section 239AZ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ABA What creditors may decide at watershed meeting

At the watershed meeting, the creditors may—

(a)  resolve that the company execute a deed of company arrangement speci-
fied in the resolution (and it does not matter that the deed to be executed
differs from any proposed deed of which details were given in the notice
of the meeting); or

(b)  resolve that the administration should end; or

(c) unless the company is already in liquidation, by resolution appoint a
liquidator.

Compare: Corporations Act 2001 s 439C (Aust)

Section 239ABA: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABB What happens if proposed deed not fully approved at watershed

(M

2

meeting

If, at the watershed meeting, the creditors resolve that the company execute a
deed of company arrangement, but the proposed deed is not fully approved at
the meeting, then the administrator must take the steps set out in section
239ACP (briefly, the administrator must draft a deed and circulate it to credit-
ors).

The administrator must inform the creditors at the watershed meeting that—
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(a)  they have the right to inspect and comment on the draft deed; and
(b)  the administrator has the ultimate responsibility for drafting the deed and
the executed deed may differ from the draft.

Section 239ABB: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Subpart 9—Protection of company’s property during administration

Subpart 9: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ABC Charge unenforceable

Subject to subpart 10, a person must not, during the administration of a com-
pany, enforce a charge over the property of the company, except—

(a)  with the administrator’s written consent; or
(b)  with the permission of the court.

Compare: Corporations Act 2001 s 440B (Aust)

Section 239ABC: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABD Owner or lessor must not recover property used by company

During the administration of a company, the owner or lessor of property that
was used or occupied by, or is in the possession of, the company must not take
possession of the property or otherwise recover it, except—

(a)  with the administrator’s written consent; or
(b)  with the permission of the court.

Compare: Corporations Act 2001 s 440C (Aust)

Section 239ABD: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABE Proceeding must not be begun or continued

208

During the administration of a company, a proceeding in a court against the

company or in relation to any of its property must not be begun or continued,

except—

(a)  with the administrator’s written consent; or

(b)  with the permission of the court and in accordance with the terms that
the court imposes.

Compare: Corporations Act 2001 s 440D (Aust)

Section 239ABE: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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239ABF Administrator not liable in damages for refusing consent

An administrator is not liable in damages for a refusal to give an approval or
consent for the purposes of this subpart.
Compare: Corporations Act 2001 s 440E (Aust)

Section 239ABF: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABG Enforcement process halted

During the administration of a company, an enforcement process in relation to
the company’s property must not be begun or continued except with the per-
mission of the court and in accordance with the terms that the court imposes.
Compare: Corporations Act 2001 s 440F (Aust)

Section 239ABG: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABH Duties of court officer in relation to company’s property

(M

2

3)

“)

)

This section applies to a court officer, that is, a sheriff or registrar or other
appropriate officer of the court, who receives written notice that a company is
in administration.

During the administration, the court officer must not—

(a) take action to sell property of the company under an execution process;
or

(b)  pay to a person (other than the administrator)—

(i)  proceeds of the sale of the company’s property (at any time) under
an execution process; or

(i) money of the company seized (at any time) under an execution
process; or

(i11)) money paid (at any time) to avoid seizure or sale of property of
the company under an execution process; or

(c) take action in relation to the attachment of a debt due to the company; or

(d) pay to any person (other than the administrator) money received because
of the attachment of a debt due to the company.

The court officer must deliver to the administrator any property of the company
that is in the court officer’s possession under an execution process (whenever
begun).

The court officer must pay to the administrator all proceeds or money of a kind
referred to in subsection (2)(b) or (d) that—

(a) are in the court officer’s possession; or
(b)  have been paid into the court and have not since been paid out.

The costs of the execution or attachment are a first charge over property deliv-
ered under subsection (3) or proceeds or money paid under subsection (4).
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(6) In order to give effect to a charge under subsection (5) on proceeds or money
the court officer may retain, on behalf of the person entitled to the charge, so
much of the proceeds as the court officer thinks necessary.

(7)  The court may, if it is satisfied that it is appropriate to do so, permit the court
officer to take action, or make a payment, that subsection (2) would otherwise
prevent.

(8) A person who buys property in good faith under a sale under an execution

process obtains a good title to the property as against the company and the
administrator, despite anything else in this section.
Compare: Corporations Act 2001 s 440G (Aust)

Section 239ABH: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABI Lis pendens taken to exist

(M

2

3)

This section has effect only for the purposes of a law about the effect of a /is
pendens on purchasers or mortgagees.

During the administration of a company, an application for the appointment of
a liquidator to the company is taken to be pending.

An application that is taken because of subsection (2) to be pending constitutes
a lis pendens.

Compare: Corporations Act 2001 s 440H (Aust)

Section 239ABI: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABJ Administration not to trigger enforcement of guarantee of liability of

(M

2

director or relative

During the administration of a company, except with the court’s permission and
in accordance with the terms that the court may impose, a guarantee of a liabil-
ity of the company must not be enforced against—

(a)  adirector of the company; or
(b)  that person’s spouse or relative.

In this section, liability means a debt, liability, or other obligation.
Compare: Corporations Act 2001 s 440J(1) (Aust)

Section 239ABJ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Subpart 10—Rights of secured creditor, owner, or lessor

Subpart 10: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ABK Meaning of terms used in this subpart

210

In this subpart, unless the context otherwise requires,—
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decision period means, in relation to a secured creditor holding a charge over
property of a company in administration, the period that—

(a) begins—

(i)  if notice of the appointment of the administrator must be given to
the secured creditor under section 239ADW(1)(c), on the day
when that notice is given; or

(1)  in any other case, on the day when the administration begins; and
(b)  ends at the end of the tenth working day after the day when it begins

enforce, in relation to a charge over property of a company in administration,
includes—

(a) to appoint a receiver of property of the company under a power con-
tained in an instrument relating to the charge; or

(b)  to obtain an order for the appointment of a receiver of that property for
the purpose of enforcing the charge; or

(c) to enter into possession, or assume control, of that property for that pur-
pose; or

(d) to appoint a person to enter into possession or assume control (whether
as agent for the secured creditor or for the company) for that purpose; or

(e) to exercise, as secured creditor or as a receiver or person so appointed, a
right, power, or remedy existing because of the charge, whether arising
under an instrument relating to the charge, under a written or unwritten
law, or otherwise.

Section 239ABK: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABL If secured creditor acts before or during decision period
(1)  This section applies if—

(a)  the whole, or substantially the whole, of the property of a company in
administration is subject to a charge; and

(b)  before or during the decision period, the secured creditor enforces the
charge in relation to all property of the company subject to the charge,
whether or not the charge is enforced in the same way in relation to all
that property.

(2)  This section also applies if—
(a) acompany is in administration; and

(b)  the same person is the secured creditor in relation to each of 2 or more
charges over the property of the company; and

(c)  the property of the company (in this subsection called the charged prop-
erty) subject to the respective charges together constitutes the whole, or
substantially the whole, of the company’s property; and
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3)

“)

(d) Dbefore or during the decision period, the secured creditor enforces
together the charges in relation to all the charged property—

(i)  whether or not the charges are enforced in the same way in rela-
tion to all the charged property; and

(i)  whether or not any of the charges is enforced in the same way in
relation to all the property of the company subject to that charge;
and

(i11) 1in so far as the charges are enforced in relation to property of the
company in a way referred to in paragraph (a), (b), or (d) of the
definition of enforce in section 239ABK, whether or not the same
person is appointed in respect of all of the last-mentioned prop-
erty.

Nothing in section 239ABC or in an order under section 239ABO prevents any
of the following persons from enforcing the charge:

(a)  the secured creditor:

(b)  areceiver or person appointed as mentioned in paragraph (a), (b), or (d)
of the definition of enforce in section 239ABK as that definition applies
in relation to the charge, or any of the charges (even if appointed after
the decision period).

Section 239Z does not apply in relation to a transaction or dealing that affects
property of the company and is entered into by the secured creditor or a
receiver or person of a kind referred to in subsection (3)(b) in the performance
or exercise of a function or power as that secured creditor, receiver, or person,
as the case may be.

Compare: Corporations Act 2001 s 441A (Aust)

Section 239ABL: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABM If enforcement of charges begins before administration

(M

2

212

This section applies if, before the beginning of the administration of a com-
pany, a secured creditor, receiver, or other person, for the purpose of enforcing
a charge over the property,—

(a) entered into possession, or assumed control, of the property of the com-
pany; or

(b) entered into an agreement to sell the property; or

(c) made arrangements for the property to be offered for sale by public auc-
tion; or

(d)  publicly invited tenders for the purchase of the property; or

(e) exercised any other power in relation to the property.

Nothing in section 239ABC prevents the secured creditor, receiver, or other
person from enforcing the charge in relation to the property.
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3)

Section 239Z does not apply in relation to a transaction or dealing that affects
the property and is entered into, as the case may be,—

(a)  in the exercise of a power of the secured creditor as secured creditor; or
(b)  in the performance or exercise of a function or power of the receiver or
other person.

Compare: Corporations Act 2001 s 441B (Aust)

Section 239ABM: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABN Charge over perishable property

(M

2

3)

This section applies if perishable property of a company in administration is
subject to a charge.

Nothing in section 239ABC prevents the secured creditor, a receiver, or a per-
son appointed (at any time) as mentioned in paragraph (a), (b), or (d) of the
definition of enforce in section 239ABK from enforcing the charge, so far as it
is a charge over perishable property.

Section 239Z does not apply in relation to a transaction or dealing that affects
perishable property of the company and is entered into, as the case may be,—

(a) in the exercise of a power of the secured creditor as secured creditor; or

(b) in the performance or exercise of a function or power of the receiver or
other person.

Compare: Corporations Act 2001 s 441C (Aust)

Section 239ABN: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABO Court may limit powers of secured creditor, etc, in relation to property

(M

2

subject to charge
This section—
(a) applies if,—

(i)  for the purpose of enforcing a charge over property of a company,
the secured creditor, a receiver, or other person does an act of a
kind referred to in section 239ABM(1); and

(i) the company is in administration when the secured creditor,
receiver, or other person does that act, or an administrator is later
appointed to the company:

(b)  does not apply in a case where section 239ABL applies.

On an application by the administrator, the court may order the secured cred-
itor, receiver, or other person not to perform specified functions or exercise
specified powers, except as permitted by the order.

213


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM387963
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM387963

Reprinted as at

Part 15A s 239ABP Companies Act 1993 12 November 2018

3)

“)

The court may make an order only if satisfied that what the administrator pro-
poses to do during the administration will adequately protect the secured cred-
itor’s interests.

An order—
(a) may be made only, and has effect only, during the administration; and

(b)  has effect despite section 239ABM and 239ABN.
Compare: Corporations Act 2001 s 441D (Aust)

Section 239ABO: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABP Giving notice under security agreement

Section 239ABC does not prevent a person from giving a notice under the pro-
visions of a security agreement.
Compare: Corporations Act 2001 s 441E (Aust)

Section 239ABP: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABQ If recovery of property begins before administration

(M

2

3)

This section applies if, before the beginning of the administration of a com-
pany, a receiver or other person, for the purpose of enforcing a right of the
owner or lessor of the property to take possession of the property or otherwise
recover it,—

(a) entered into possession of, or assumed control of, property used or occu-
pied by, or in the possession of, the company; or

(b)  exercised any other power in relation to the property.

Section 239ABD does not prevent the receiver or other person from perform-
ing a function, or exercising a power, in relation to the property.

Section 239Z does not apply in relation to a transaction or dealing that affects
the property and is entered into in the performance or exercise of a function or
power of the receiver or other person.
Compare: Corporations Act 2001 s 441F (Aust)

Section 239ABQ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABR Recovering perishable property

(M

2

214

Nothing in section 239ABD prevents a person from taking possession of, or
otherwise recovering, perishable property.

Section 239Z does not apply in relation to a transaction or dealing that affects
perishable property and is entered into for the purpose of enforcing a right of
the owner or lessor of the property to take possession of the property or other-
wise recover it.

Compare: Corporations Act 2001 s 441G (Aust)
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Section 239ABR: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABS Court may limit powers of receiver, etc, in relation to property used by

(M

2

3)

“)

company
This section applies if,—

(a)  for the purpose of enforcing a right of the owner or lessor of property
used or occupied by, or in the possession of, a company to take posses-
sion of the property or otherwise recover it, a person—

(i)  enters into possession, or assumes control, of the property; or
(1))  exercises any other power in relation to the property; and

(b)  the company is in administration when the person does so, or an admin-
istrator is later appointed to the company.

On an application by the administrator, the court may order the person not to
perform specified functions, or exercise specified powers, in relation to the
property, except as permitted by the order.

The court may make an order only if satisfied that what the administrator pro-
poses to do during the administration will adequately protect the interests of the
owner or lessor.

An order—
(a) may be made only, and has effect only, during the administration; and

(b)  has effect despite sections 239ABQ and 239ABR.
Compare: Corporations Act 2001 s 441H (Aust)

Section 239ABS: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABT Giving notice under agreement about property

Nothing in section 239ABD prevents a person from giving a notice to a com-
pany under an agreement relating to property that is used or occupied by, or is
in the possession of, the company.

Compare: Corporations Act 2001 s 441J (Aust)

Section 239ABT: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Subpart 11—Interface with liquidation

Subpart 11: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ABU When liquidator may be appointed to company in administration

A liquidator may be appointed to a company in administration—

(a) by the court, on an application for the appointment of a liquidator under
section 241(2)(c); or
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(b) by resolution of the creditors at the watershed meeting or at a meeting
convened under section 239ADF to consider the termination of the deed
of company arrangement.

Section 239ABU: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABV Court may adjourn application for liquidation

The court may adjourn an application under section 241(2)(c) for the appoint-
ment of a liquidator of a company in administration if the court is satisfied that
it is in the interests of the company’s creditors for the company to continue in
administration rather than be placed in liquidation.

Compare: Corporations Act 2001 s 440A(2) (Aust)

Section 239ABV: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABW Court must not appoint interim liquidator if administration in

creditors’ interests

The court must not appoint an interim liquidator of a company in administra-
tion if the court is satisfied that it is in the interests of the company’s creditors
for the company to continue in administration rather than have an interim
liquidator appointed.

Compare: Corporations Act 2001 s 440A(3) (Aust)

Section 239ABW: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABX Effect of appointment of liquidator

The appointment of a liquidator to a company in administration ends the
administration.

Section 239ABX: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ABY Former administrator is default liquidator

216

In the case of the appointment of a liquidator to a company in administration
by the creditors, the former administrator is the liquidator if—

(a)  the creditors’ resolution does not nominate a person for appointment; or

(b)  the person nominated is disqualified from acting as the liquidator or has
not consented in writing; or

(c)  the person nominated is for any other reason unable or unwilling to act
as liquidator.

Section 239ABY: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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239ABZ Person in control of company must lodge revised report with Registrar

(1

2

3)

This section applies when a liquidator is appointed to a company that is in
administration or under a deed of company arrangement.

The administrator or, if the company is under a deed of company arrangement,
the deed administrator must as soon as practicable lodge the following docu-
ments with the Registrar:

(a) a copy of the administrator’s report that accompanied the notice to cred-
itors of the watershed meeting; and

(b)  a further report updating the administrator’s report with any matters of
which the administrator or deed administrator is aware that—

(i)  are not referred to in the administrator’s report, or have changed
since that report; and

(i1)  affect the financial position of the company.

If there is no administrator or deed administrator acting when the company is
placed in liquidation, the director or directors of the company at the date of
liquidation must take the steps described in subsection (2) as if they were the
administrator or deed administrator.

Section 239ABZ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACA Act of administrator in good faith must not be set aside in liquidation

A payment made, transaction entered into, or any other act or thing done, in
good faith, by or with the consent of the administrator of a company in admin-
istration, must not be set aside in a liquidation of the company.

Compare: Corporations Act 2001 s 451C(b) (Aust)

Section 239ACA: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACB Voidable transactions

(M

2

The voidable transaction provisions do not apply to a transaction by a company
in administration if the transaction is—

(a) carried out by or with the authority of the administrator or deed adminis-
trator; or

(b)  specifically authorised by the deed of company arrangement and carried
out by the deed administrator.

In this section, voidable transaction provisions means sections 292 to 296.

Section 239ACB: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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Subpart 12—Deed administrator

Subpart 12: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ACC Who is deed administrator

The administrator of the company is the deed administrator, unless the creditors
at the watershed meeting by resolution appoint someone else to be the deed
administrator.

Compare: Corporations Act 2001 s 444A(2) (Aust)

Section 239ACC: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACD Who may be appointed deed administrator

(1) A natural person who is not disqualified under subsection (2) may be appointed
deed administrator.

(2)  Unless the court orders otherwise, a person is disqualified from appointment as
a deed administrator if that person is—

(a)  disqualified under section 280(1) from acting as a liquidator of the com-
pany; or

(b)  prohibited from being a deed administrator by an order made under sec-
tion 239ADV.

Section 239ACD: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACE Deed administrator must consent in writing

A person must not be appointed deed administrator unless that person has con-
sented in writing and has not withdrawn the consent at the time when the deed
of company arrangement is executed.

Compare: Corporations Act 2001 s 448A (Aust)

Section 239ACE: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACF Appointment of deed administrator must not be revoked

Except in the case of removal by the court, the appointment of the deed admin-
istrator must not be revoked.

Compare: Corporations Act 2001 s 449A (Aust)

Section 239ACF: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACG Appointment of 2 or more deed administrators

(1)  Two or more persons may be appointed deed administrators in any case where
this Act provides for the appointment of a deed administrator.

(2)  If2 or more persons are appointed deed administrators jointly,—
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(a) adeed administrator’s function or power may be performed or exercised
by any one of them, or by any 2 or more of them together, except so far
as the order, instrument, or resolution appointing them provides other-
wise; and

(b)  areference in this Act to a deed administrator or the deed administrator
refers to whichever 1 or more of the deed administrators the case
requires.

Compare: Corporations Act 2001 s 451B (Aust)

Section 239ACG: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACH When office of deed administrator vacant

The office of the deed administrator is vacant if the deed administrator—

(a)  resigns; or

(b)  becomes disqualified from appointment as a deed administrator (see sec-
tion 239ACD(2)); or

(c) isremoved by the court.

Section 239ACH: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACI Deed administrator may resign

The deed administrator may resign by giving written notice to the company.

Section 239ACI: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACJ Removal of deed administrator

(M

2

The court may—

(a) remove the deed administrator, and appoint a person in his or her place;
or

(b) appoint a new deed administrator, if the deed of company arrangement
has not yet terminated but for some reason no deed administrator is
acting.

The court may make an order under subsection (1) on the application of a cred-

itor of the company, a shareholder, the liquidator (if the company is in liquid-

ation), the FMA (if the company is a financial markets participant), or the

Registrar.

Section 239ACIJ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239ACJ(2): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).
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239ACK Remuneration of deed administrator

(1)  The deed administrator is entitled to charge reasonable remuneration for carry-
ing out his or her duties and exercising his or her powers as deed administrator.

(2)  The court may, on the application of the deed administrator, a director or offi-
cer of the company, a creditor, or a shareholder, review or fix the deed adminis-
trator’s remuneration at a level that is reasonable in the circumstances.

(3) A creditor or shareholder may make an application under subsection (2) only
with the leave of the court.
Compare: 1993 No 105 ss 276(1), 284(1)(e)
Section 239ACK: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act

2006 (2006 No 56).

239ACL Deed administrator may sell shares in company

(1)  The deed administrator may sell existing shares in the company—
(a)  with the consent of the shareholder in question; or

(b) if the shareholder does not consent, with the permission of the court
given on an application of the deed administrator.

(2)  The shareholder concerned, a creditor, the FMA (if the company is a financial
markets participant), or the Registrar may oppose an application by the admin-
istrator for the court’s permission.

Section 239ACL: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239ACL(2): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 53).

Subpart 13—Execution and effect of deed of company arrangement

Subpart 13: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ACM When this subpart applies

This subpart applies when the creditors, at the watershed meeting, have
resolved that the company execute a deed of company arrangement.

Compare: Corporations Act 2001 s 444A(1) (Aust)

Section 239ACM: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACN Preparation and contents of deed

(1)  The deed administrator must prepare a document that sets out the terms of the
deed.

(2) The document must also specify the following:

(a)  who the deed administrator is:
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3)

(b)  the property of the company (whether or not it is already owned by the
company when it executes the deed) that will be available to pay credit-
ors:

(c)  the nature and duration of any moratorium period for which the deed
provides:

(d)  to what extent the company will be released from its debts:
(e)  the conditions (if any) for the deed to come into operation:
(f)  the conditions (if any) for the deed to continue in operation:
(g) the circumstances in which the deed terminates:

(h)  the order in which the proceeds of realisation of the property referred to
in paragraph (b) will be distributed among creditors who are bound by
the deed:

(i)  the day (which is called the cut-off day and which must not be later than

the day when the administration began) on or before which creditors’
claims must have arisen if they are to be admissible under the deed.

The document is treated as including any prescribed provisions, except those
prescribed provisions that the document expressly excludes.
Compare: Corporations Act 2001 s 444A(3)—(5) (Aust)

Section 239ACN: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACO Execution of deed

(M

2

3)

“

The deed is a deed of company arrangement when it is executed by both the
company in administration and the deed administrator.

The deadline for the execution of the deed by the company and the deed
administrator is—

(a) 15 working days after the watershed meeting has approved it; or

(b) the further time that the court allows, if the deed administrator has
applied to the court for an extension before the end of the initial period
of 15 working days after approval.

The company may not execute the deed unless the board of the company has,
by resolution, authorised the deed to be executed by the company or on its
behalf.

Subsection (3) has effect despite section 239X, but does not limit the functions
and powers of the administrator of the company.
Compare: Corporations Act 2001 s 444B (Aust)

Section 239ACO: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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239ACP Procedure if deed not fully approved at watershed meeting

(1

2

3)

If, at the watershed meeting, the creditors resolve that the company execute a
deed of company arrangement, but the proposed deed is not fully approved at
the meeting, then—

(a) the administrator must draft the complete deed and circulate it to the
creditors within 10 working days after the meeting (called in this section
the preparation period); and

(b)  the creditors have a period of 3 working days (called in this section the
inspection period) after the end of the preparation period in which to
inspect and comment on the deed; and

(c)  the company and the deed administrator must execute the deed within 2
working days (called in this section the execution period) after the end
of the inspection period.

The court may extend the preparation period by up to 10 working days, on an
application by the administrator, but only if the application is made within the
original preparation period.

The court may extend the execution period by up to 2 working days, on an
application by the administrator, but only if the application is made within the
original execution period.

Section 239ACP: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACQ Creditor must not act inconsistently with deed, etc, before execution

(M

2

In this section, interim period means the period between a resolution passed at
the watershed meeting that the company execute a deed of company arrange-
ment and the sooner of—

(a)  execution of the deed by the company and the deed administrator; or
(b)  expiry of the period during which the deed may be executed.

In the interim period, in so far as a person would be bound by the deed if it had
already been executed, that person—

(a)  must not do anything inconsistent with the deed, except with the permis-
sion of the court; and

(b)  must not take a step that is prohibited under section 239ACU.

Compare: Corporations Act 2001 s 444C (Aust)

Section 239ACQ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACR Company’s failure to execute deed

222

If the creditors at the watershed meeting have passed a resolution that the com-
pany execute a deed of company arrangement, and the company fails to do so
within the deadline for execution, then, notwithstanding section 239E(2)(e),—
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(a)  the administrator must apply for the appointment of a liquidator to the
company; or

(b)  if the company is already in liquidation, the administrator must apply for
the liquidation to resume.

Section 239ACR: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACS Who is bound by deed

A deed of company arrangement binds—

(a)  the company’s creditors, to the extent provided by section 239ACT; and
(b)  the company; and

(c)  the company’s directors, officers, and shareholders; and

(d) the deed administrator.
Compare: Corporations Act 2001 s 444G (Aust)

Section 239ACS: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACT Extent to which deed binds creditors

(M

2

3)

A deed of company arrangement binds all creditors in respect of claims that
arise on or before the cut-off day (see section 239ACN(2)(i)) specified in the
deed.

This section does not prevent a secured creditor from enforcing or otherwise
dealing with the charge, except so far as—

(a)  the deed provides otherwise in relation to a secured creditor who at the
watershed meeting voted in favour of the resolution as a result of which
the company executed the deed; or

(b)  the court orders otherwise under section 239ACV(1)(a).

This section does not affect a right that an owner or lessor of property has in
relation to that property, except so far as—

(a)  the deed provides otherwise in relation to an owner or lessor of property
who at the watershed meeting voted in favour of the resolution as a
result of which the company executed the deed; or

(b)  the court orders otherwise under section 239ACV(1)(b).

Compare: Corporations Act 2001 s 444D (Aust)

Section 239ACT: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACU Person bound by deed must not take steps to liquidate, etc

(M

A person who is bound by a deed of company arrangement must not, while the
deed is in force,—
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(a) apply, or continue with an application, to the court for the appointment
of a liquidator of the company:
(b)  except with the court’s permission, begin or continue a proceeding
against the company or in relation to any of its property:
(c)  except with the court’s permission, begin or continue an enforcement

process against the company’s property.

(2) In this section, property includes property used or occupied by the company,
or in its possession.
Compare: Corporations Act 2001 s 444E (Aust)

Section 239ACU: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACV Court may restrain creditors and others from enforcing charge or
recovering property

(1)  The court may, at any time after creditors have resolved at the watershed meet-
ing that a deed of company arrangement be executed, order that, except as per-
mitted by the order,—

(a)
(b)

a secured creditor must not enforce or otherwise deal with the charge; or

the owner or lessor of property that is used or occupied by the company
or is in the company’s possession must not take possession of the prop-
erty or otherwise recover it.

(2)  The court may make the order only if—

(2)

(b)

it is satisfied that achieving the purposes of the deed would be materially
adversely affected if the order was not made; and

having regard to the terms of the deed and the order, and any other rele-
vant matter, it is satisfied that the interests of the person affected by the
order, that is the creditor, property owner, or lessor, will be adequately
protected.

(3)  An application for an order under this section may be made only,—

(a)
(b)

if the deed has not yet been executed, by the administrator; or

if the deed has been executed, by the deed administrator.

(4)  The court’s order may be made subject to conditions.
Compare: Corporations Act 2001 s 444F (Aust)

Section 239ACV: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACW Effect of deed on company’s debts

(1) A deed of company arrangement releases the company from a debt only in so
far as—

(2)
(b)

224

the deed provides for the release; and

the creditor concerned is bound by the deed.
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2

The release of the company from a debt under subsection (1) does not dis-
charge or otherwise affect the liability of—

(a)  a guarantor of the debt; or
(b)  a person who has indemnified the creditor concerned against default by
the company in relation to the debt.

Compare: Corporations Act 2001 s 444H (Aust)

Section 239ACW: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACX Court may rule on validity of deed

(M

2

3)

“4)

The court may rule on the validity of a deed of company arrangement if there is
doubt, on a specific ground, whether a deed of company arrangement—

(a)  was entered into in accordance with this Part; or

(b)  complies with this Part.

An application under this section may be made by—

(a)  the deed administrator; or

(b)  ashareholder or creditor of the company; or

(ba) the FMA (if the company is a financial markets participant); or
(c)  the Registrar.

On an application under this section,—

(a)  the court may declare the deed void or not void:

(b) if the deed is void for contravention of a provision of this Part, the court
may validate the deed, or any part of it, provided the court is satisfied
that—

(i)  the provision was substantially complied with; and

(1))  no injustice will result for anyone bound by the deed if the contra-
vention is disregarded.

The court may;, if it declares that a provision of the deed is void, vary the deed,
but only if the deed administrator consents.
Compare: Corporations Act 2001 s 445G (Aust)

Section 239ACX: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239ACX(2)(ba): inserted, on 1 May 2011, by section 82 of the Financial Markets Authority
Act 2011 (2011 No 95).
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Subpart 14—Administrator’s duty to file accounts

Subpart 14: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ACY Administrator includes deed administrator

In this subpart, unless the context otherwise requires, administrator includes a
deed administrator.

Section 239ACY: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ACZ Administrator must file accounts

(M

2

3)

Every administrator must file an account with the Registrar for each of the fol-
lowing periods:

(a)  the period of 6 months (or shorter, as the administrator decides) after the
day on which the administrator was appointed; and

(b) each subsequent period of 6 months during which the administrator
holds office; and

(c)  the period between the last period of the kind referred to in paragraph (b)
and the day on which the administrator vacates office.

The administrator must file the account within 20 working days after the end of
the period in question.

The account must be in the prescribed form and must show,—
(a)  for each period, the administrator’s receipts and payments; and

(b)  for each period except the first, the aggregates of the administrator’s
receipts and payments since the day on which the administrator was
appointed.

Compare: Corporations Act 2001 s 432(1), (1A)(a), (b) (Aust)

Section 239ACZ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Subpart 15—Variation and termination of deed

Subpart 15: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ADA Creditors may vary deed

226

The creditors may vary a deed of company arrangement by a resolution passed
at a meeting convened under section 239ADF, but the variation must not be
materially different from the proposed variation set out in the notice of the
meeting.

Compare: Corporations Act 2001 s 445A (Aust)

Section 239ADA: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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239ADB Court may cancel creditors’ variation

(1

2

A creditor of a company in administration may apply to the court for an order
cancelling the variation of the deed of company arrangement by the creditors.

On the application, the court may, if it is just and equitable to do so,—

(a) cancel or confirm the variation, wholly or in part, on specified condi-
tions (if any); and

(b)  make any other orders that the court thinks appropriate.

Compare: Corporations Act 2001 s 445B (Aust)

Section 239ADB: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADC Termination of deed

(M

2

A deed of company arrangement may be terminated—
(a) by the court under section 239ADD; or
(b) by aresolution of the creditors under section 239ADE; or

(c) automatically, if the deed specifies circumstances in which the deed will
terminate, and those circumstances occur.

The deed administrator must give written notice to the Registrar of the fact that

a deed has been terminated under subsection (1)(a) or (c).

Compare: Corporations Act 2001 s 445C (Aust)

Section 239ADC: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239ADC(2): inserted, on 31 August 2012, by section 6 of the Companies Amendment Act
(No 2) 2012 (2012 No 60).

239ADD Termination by court

(M

2

The court may terminate a deed of company arrangement on the application
of—

(a) the company; or

(b)  acreditor; or

(c) the deed administrator; or

(d) any other interested person.

The court may terminate a deed of company arrangement if it is satisfied that—

(a)  an information breach has occurred; or

(b)  there has been a material contravention of the deed by a person bound by
1t; or

(c) effect cannot be given to the deed without injustice or undue delay; or

(d) the deed or a provision of it is, an act or omission done or made under
the deed was, or an act or omission proposed to be done or made under
the deed would be,—
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3)

“)

(i)  oppressive or unfairly prejudicial to, or unfairly discriminatory
against, 1 or more of the creditors; or

(1)  contrary to the interests of the company as a whole; or
(e¢)  the deed should be terminated for some other reason.

The court must not terminate the deed without first taking into account the
rights of third parties.

In this section, an information breach has occurred if—

(a) false or misleading information about the company’s business, property,
affairs, or financial circumstances—

(1)  was given to the administrator or the creditors; or

(i1)  was contained in a report or statement under section 239AU(3)
that accompanied a notice of the watershed meeting at which a
resolution that the company execute a deed of company arrange-
ment was passed; or

(b)  there was an omission from the report or statement referred to in para-
graph (a)(ii); and

(c) the information or the omission, as the case may be, can reasonably have
been expected to be material to the creditors in deciding whether to vote
in favour of the resolution that the company execute the deed of com-
pany arrangement.

Compare: Corporations Act 2001 s 445D (Aust)

Section 239ADD: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADE Termination by creditors

(M

2

The creditors, by a resolution passed at a meeting convened under section
239ADF, may terminate the deed if there has occurred a material breach of the
deed that has not been rectified.

The creditors may also appoint a liquidator if the notice of the meeting sets out
a proposed resolution that a liquidator be appointed to the company.
Compare: Corporations Act 2001 s 445E (Aust)

Section 239ADE: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADF Creditors’ meeting to consider proposed variation or termination of

(M

228

deed
The deed administrator—

(a) may at any time convene a meeting of the company’s creditors to con-
sider a variation to, or the termination of, the deed; and
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(b) must convene a meeting if requested to do so in writing by creditors
whose claims against the company are not less than 10% in value of the
total value of all creditors’ claims.

(2)  The deed administrator must convene the meeting by—

(a)  giving written notice to as many of the company’s creditors as reason-
ably practicable; and

(b)  advertising the meeting in accordance with section 3(1)(b).

(3) The administrator must take the steps in subsection (2) not less than 5 working
days before the meeting.

(4) The notice given to the creditors must set out any resolution for varying or ter-
minating the deed that is to be considered by the meeting.

(5) The deed administrator must preside at the meeting.
(6)  The meeting may be adjourned from time to time.

Compare: Corporations Act 2001 s 445F (Aust)

Section 239ADF: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Subpart 16—Administrator’s liability and indemnity for debts of
administration
Subpart 16: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006

(2006 No 56).

239ADG Administrator not liable for company’s debts except as provided in
this subpart and in section 239Y

The administrator is not liable for the debts of the company except as provided
in this subpart and in section 239Y.

Compare: Corporations Act 2001 s 443C (Aust)

Section 239ADG: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADH Administrator liable for general debts

(1)  The administrator is liable for debts that he or she incurs in the performance or
exercise, or purported performance or exercise, of any of his or her functions
and powers as administrator, for—

(a)  the purpose of funding the company; or
(b) any services rendered; or

(c) any goods bought; or

(d)  any property hired, leased, or occupied.

(2)  Subsection (1) has effect despite any agreement to the contrary, but without
prejudice to the administrator’s rights against the company or anyone else.

Compare: Corporations Act 2001 s 443A (Aust)
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Section 239ADH: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADI Administrator’s liability for rent

(M

2

€)

“)

The administrator is personally liable, to the extent specified in subsection (2),
for rent and other payments becoming due by the company under an agree-
ment—

(a) made before the administration began; and

(b) relating to the use, possession, or occupation of property by the com-
pany.

The administrator is liable for rent and other payments that accrue in the

period—

(a)  beginning more than 7 days after the administration begins; and
(b)  throughout which—

(i)  the company continues to use or occupy, or be in possession of,
the property; and

(1)  the administration continues; and
(c) ending on the earliest of the following:
(i)  the end of the administration; or
(i1)  the administrator ceasing to hold office; or
(iii)) the appointment of a receiver of the property; or

(iv) the appointment of an agent by a secured creditor of the property,
under the provisions of a charge over the property, to enter into
possession or to assume control of the property; or

(v)  when a secured creditor takes possession or assumes control of the
property under the provisions of a charge over the property.

The administrator is not taken, because of subsection (2),—
(a)  to have adopted the agreement; or
(b)  to be liable under the agreement except as set out in subsection (2).

This section does not affect the liability of the company for rent and other pay-
ments due under the agreement.
Compare: Corporations Act 2001 s 443B(1), (2), (7), (9) (Aust)

Section 239ADI: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADJ Administrator not liable for rental if non-use notice in force

(M

2

230

The administrator is not liable under section 239ADI for any period for which
a non-use notice is in force.

In this section, non-use notice means, in relation to the property to which it
refers, a notice that—
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3)

“)

)

(a) is given by the administrator to the owner or the lessor of the property
within 7 days after the administration begins; and

(b)  specifies the property to which it relates; and

(c)  states that the company does not propose to use the property or other-
wise exercise any rights in relation to it.

A non-use notice ceases to have effect if—
(a)  the administrator revokes it by written notice to the owner or lessor; or

(b)  the company exercises, or purports to exercise, a right in relation to the
property.

In subsection (3)(b), the company does not exercise, or purport to exercise, a

right in relation to the property merely because the company continues to

occupy, or to be in possession of, the property, unless the company—

(a)  also uses the property; or

(b) asserts a right, as against the owner or the lessor, to continue to occupy
or be in possession.

A non-use notice does not affect the company’s liability for rent and other pay-

ments.

Compare: Corporations Act 2001 s 443B(3)—(6) (Aust)

Section 239ADJ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADK Court may exempt administrator from liability for rent

The court may exempt an administrator from liability for rent and other pay-
ments under section 239ADI, but the court’s order does not affect the compa-
ny’s liability.

Compare: Corporations Act 2001 s 443B(8) (Aust)

Section 239ADK: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADL Administrator’s indemnity

The administrator is indemnified out of the company’s property for—
(a)  a personal liability incurred in the due performance of his or her duties,
but not a personal liability incurred in bad faith or negligently; and

(b)  the remuneration to which the administrator is entitled under section
2390.
Compare: Corporations Act 2001 s 443D (Aust)

Section 239ADL: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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239ADM Administrator’s right of indemnity has priority over other debts

Subject to section 312, the administrator’s right of indemnity under this subpart
has priority over—

(a)  all the company’s unsecured debts; and

(b)  debts of the company secured by a charge of the kind described in clause
2(1)(b) of Schedule 7.
Compare: Corporations Act 2001 s 443E (Aust)

Section 239ADM: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADN Lien to secure indemnity

(M

2

The administrator has a lien on the company’s property to secure a right of
indemnity under this subpart.

A lien under subsection (1) has priority over a charge to the same extent as the
right of indemnity has priority over debts secured by the relevant charge.
Compare: Corporations Act 2001 s 443F (Aust)

Section 239ADN: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Subpart 17—Powers of court

Subpart 17: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ADO Court’s general power

(M

2

3)
“

232

The court may make any order that it thinks appropriate about how this Part is
to operate in relation to a particular company.

For example, the court may terminate the administration under subsection (1) if
the court is satisfied that the administration should end—

(a)  because the company is solvent; or

(b)  because the provisions of this Part are being abused; or

(c)  for some other reason.

The court’s order may be made subject to conditions.

The court may make an order under this section on the application of—
(a)  the company or a shareholder of the company; or

(b)  a creditor of the company; or

(c)  the administrator; or

(d) the deed administrator; or

(da) the FMA (if the company is a financial markets participant); or
(e)  the Registrar; or
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(f)  any other interested person.
Compare: Corporations Act 2001 s 447A (Aust)

Section 239ADO: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239ADO(4)(da): inserted, on 1 May 2011, by section 82 of the Financial Markets Authority
Act 2011 (2011 No 5).

239ADP Orders to protect creditors during administration

(M

2

€)

On the application of the Registrar or, if the company is a financial markets
participant, the FMA, the court may make any order that it thinks necessary to
protect the interests of the company’s creditors while the company is in admin-
istration.

On the application of a creditor of a company, the court may make any order

that it thinks necessary to protect the interests of that creditor while the com-
pany is in administration.

An order may be made subject to conditions.

Compare: Corporations Act 2001 s 447B (Aust)

Section 239ADP: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239ADP(1): replaced, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

239ADQ Court may rule on validity of administrator’s appointment

(M

2

If there is doubt, on a specific ground, as to the validity of the appointment of a
person as administrator or deed administrator, any of the following persons
may apply to the court for a ruling on the validity of the appointment:

(a)  the person appointed; or
(b)  the company in question; or
(c) any of the company’s creditors.

In ruling that the appointment is invalid, the court is not limited to the grounds
specified in the application.
Compare: Corporations Act 2001 s 447C (Aust)

Section 239ADQ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADR Administrator may seek directions

(M

2

The administrator or the deed administrator may apply to the court for direc-
tions in relation to the performance or exercise of any of the administrator’s
functions and powers.

The deed administrator may apply to the court for directions in relation to the
operation of, or giving effect to, the deed.

Compare: Corporations Act 2001 s 447D (Aust)
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Section 239ADR: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADS Court may supervise administrator or deed administrator

(1)  The court may make any order it thinks just if it is satisfied that—
(a)  the administrator’s or the deed administrator’s management of the com-

pany’s business, property, or affairs is prejudicial to the interests of some
or all of the company’s creditors or shareholders; or

(b)  the administrator’s or deed administrator’s conduct or proposed conduct
has been or is or will be prejudicial to those interests.

(2)  An application for an order under this section may be made by—
(a)  acreditor or shareholder of the company in question; or

(b)  the Registrar.
Compare: Corporations Act 2001 s 447E(1) (Aust)

Section 239ADS: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADT Court may order administrator or deed administrator to remedy
default

(1) The court may order an administrator or deed administrator to remedy his or
her default.

(2)  Examples of default include the following:

(a)  the administrator or deed administrator has failed, as required by this Act
or otherwise by law, to make or file any return, account, or other docu-
ment or to give a notice, and has not remedied the default within 10
working days after service on him or her of a notice by a shareholder or
creditor of the company in administration requiring that the default be
remedied:

(b)  the administrator or deed administrator has failed, after being required at
any time by the liquidator of the company to do so,—

(1)  to render proper accounts of, and to vouch, his or her receipts and
payments as administrator or deed administrator:

(il)  to pay to the liquidator the amount properly payable to the liquid-
ator.

(3)  An application for an order under this section may be made by—

(a)  ashareholder or creditor of the company, in the case of a default referred
to in subsection (2)(a):

(b)  the liquidator, in the case of a default referred to in subsection (2)(b):
(c) inany case, by the Registrar.

Section 239ADT: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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239ADU Court’s power when office of administrator or deed administrator

(M

2

vacant, etc
The court may make any order it thinks just if it is satisfied that,—

(a) in the case of a company in administration, the office of the administra-
tor is vacant or no administrator is acting; or

(b) in the case of a deed of company arrangement that is still in force, the
office of the deed administrator is vacant or no deed administrator is
acting.

An application for an order under this section may be made by—

(a)  acreditor or shareholder of the company; or

(b)  if the company is in liquidation, the liquidator; or

(ba) if the company is a financial markets participant, the FMA; or
(c)  the Registrar.

Compare: Corporations Act 2001 s 447E(2) (Aust)

Section 239ADU: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239ADU(2)(ba): inserted, on 1 May 2011, by section 82 of the Financial Markets Authority
Act 2011 (2011 No 5).

239ADV Prohibition order

(M

2

)

“)

&)

The court must make a prohibition order in relation to a person if it is shown to
the satisfaction of the court that that person is unfit to act as administrator or
deed administrator by reason of persistent failures to comply or the seriousness
of a failure to comply.

The period of the order is a matter for the discretion of the court and the court
may make a prohibition period for an indefinite period.

A person to whom a prohibition order applies must not act as an administrator
or deed administrator in a current or other administration.

The court may make an order under this section in relation to a past or current
administrator or deed administrator of a company in administration on the
application of—

(a)  the company or a shareholder of the company; or

(b)  a creditor of the company; or

(c)  the administrator or deed administrator of the company; or
(d) the Registrar; or

(e) any other interested person.

In this section, failure to comply means a failure of an administrator or deed
administrator to comply with a relevant duty arising—

(a)  under this or any other enactment or law or rules of court; or
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(6)

(7

(b)  under any order or direction of the court made under this subpart.

In subsection (5), relevant duty includes the duty of a person in his or her cap-
acity as liquidator of a company.

A copy of every order made under subsection (1) must, within 10 working days
of the order being made, be delivered by the applicant to the Official Assignee
for New Zealand who must keep it on a file indexed by reference to the name
of the administrator or deed administrator concerned.

Section 239ADV: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Subpart 18—Notices about steps taken under this Part

Subpart 18: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239ADW Administrator must give notice of appointment

(1

2

236

An administrator appointed by the company under section 2391, by the liquid-

ator or interim liquidator under section 239J, by a secured creditor under sec-

tion 239K, by the court under section 239L, or by the creditors under section

239R(2)(a) must,—

(a)  Dbefore the end of the next working day after appointment, lodge a notice
of the appointment with the Registrar; and

(b)  not later than 3 working days after appointment, advertise the appoint-
ment in accordance with section 3(1)(b); and

(c) as soon as practicable, and in any event not later than the end of the next
working day after appointment, give written notice of the appointment
to—

(i)  each person who holds a charge over the whole, or substantially
the whole, of the company’s property; or

(i1))  each person who holds 2 or more charges in the property of the
company if the property of the company subject to those charges
together is the whole, or substantially the whole, of the company’s
property; and

(d) in the notice referred to in paragraph (c), set out the rights of the creditor
to enforce the charge under section 239ABL.

The administrator need not give notice under subsection (1) to the person who
appointed him or her.
Compare: Corporations Act 2001 s 450A(1), (3), (4) (Aust)

Section 239ADW: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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239ADX Secured creditor who appoints administrator must give notice to
company

A secured creditor who appoints an administrator under section 239K must
give written notice of the appointment to the company as soon as practicable
and in any event before the end of the next working day.

Compare: Corporations Act 2001 s 450A(2) (Aust)

Section 239ADX: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADY Deed administrator must give notice of execution of deed of company
arrangement

As soon as practicable after a deed of company arrangement is executed, the
deed administrator must—

(a)  send to each creditor a written notice of the execution of the deed; and

(b)  advertise the execution of the deed in accordance with section 3(1)(b);
and

(c) file a copy of the deed with the Registrar.

Compare: Corporations Act 2001 s 450B (Aust)

Section 239ADY: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239ADZ Deed administrator must give notice of failure to execute deed of
company arrangement

If a company does not meet the deadline under section 239ACO or
239ACP(1)(c) for the execution of a deed of company arrangement, the deed
administrator must as soon as practicable—

(a) cause a notice of the failure to execute the deed to be advertised in
accordance with section 3(1)(b); and

(b) file a copy of the notice with the Registrar.
Compare: Corporations Act 2001 s 450C (Aust)

Section 239ADZ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEA Deed administrator must give notice of termination by creditors of
deed of company arrangement

If the creditors terminate the deed of company arrangement, the deed adminis-
trator must as soon as practicable—

(a) send a notice of the termination to each of the creditors; and
(b) advertise the termination in accordance with section 3(1)(b); and

(c) file a copy of the notice with the Registrar.
Compare: Corporations Act 2001 s 450D (Aust)

237


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM387963
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM387963
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM387963

Reprinted as at

Part 15A s 239AEB Companies Act 1993 12 November 2018

Section 239AEA: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEB Company must disclose fact of administration

(M

2

3)

A company must set out, in every document issued or signed by, or on behalf
of, the company that evidences or creates a legal obligation of the company,
after the company’s name where it first appears,—

(a) for as long as the company is in administration, the words “administrator
appointed”; and

(b) for as a long as a deed of company arrangement is in force, the words
“subject to deed of company arrangement”.

The court may, on an application by the company, exempt the company from
the requirement in subsection (1)(b).

A company that fails to comply with subsection (1) commits an offence and is
liable on conviction to the penalty set out in section 373(1).

Compare: Corporations Act 2001 s 450E (Aust)

Section 239AEB: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEC Notice of change of name

(M

2

A company in administration that changed its name less than 6 months before
the appointment of the administrator must, in any document of the company
where its name appears, include also its former name.

If a company to which subsection (1) applies is, in the course of the administra-
tion, placed in liquidation, the liquidator must, in any document of the com-
pany where its name appears, include also its former name.

Section 239AEC: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AED Effect of contravention of this subpart

238

A contravention of this subpart does not affect the validity of anything done or
omitted under this Part, except so far as the court orders otherwise.
Compare: Corporations Act 2001 s 450F (Aust)

Section 239AED: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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Subpart 19—Miscellaneous

Subpart 19: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AEE Effect of things done during administration of company

A payment made, transaction entered into, or any other act or thing done, in
good faith, by or with the consent of the administrator of a company in admin-
istration is valid and effective for the purposes of this Act.

Compare: Corporations Act 2001 s 451C(a) (Aust)

Section 239AEE: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEF Interruption of time for doing act

If there is a time before which, or a period during which, an act for any purpose
may or must be done, and this Act prevents the act from being done in time,
then the time or period in question is extended by the period during which this
Act prevents the act from being done in time.

Compare: Corporations Act 2001 s 451D (Aust)

Section 239AEF: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Subpart 20—Set-off and netting agreements

Subpart 20: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AEG Mutual credit and set-off

Where there have been mutual credits, mutual debts, or other mutual dealings
between a company and a person who seeks or, but for the operation of this
section, would seek to have a claim admitted under a deed of company arrange-
ment,—

(a)  an account must be taken of what is due from one party to the other in
respect of those credits, debts, or dealings; and

(b) an amount due from one party must be set off against an amount due
from the other party; and

(c)  only the balance of the account may be admitted under the deed of com-
pany arrangement, or is payable to the company, as the case may be.

Section 239AEG: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEH Application of set-off under netting agreement

(1

Sections 239AEI to 239AEP apply—
(a) to anetting agreement—

(1)  made in or evidenced by writing; and
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2

3)

(i1)  in which the application of sections 239AEI to 239AEP has not
been expressly excluded; and

(ii1)  whether made before or after the commencement of this section;
and

(b) to all obligations under a netting agreement (whether those obligations
are payable in New Zealand currency or in some other currency).

Sections 239AEI to 239AEP apply despite—

(a) any disposal of rights under a transaction that is subject to a netting
agreement, in contravention of a prohibition in the netting agreement; or

(b)  the creation of a charge or other interest in respect of the rights referred
to in paragraph (a) in contravention of a prohibition in the netting agree-
ment.

Nothing in sections 239AEI to 239AEP applies to an amount paid or payable
by a shareholder—

(a) as the consideration, or part of the consideration, for the issue of a share;
or

(b) in satisfaction of a call in respect of an outstanding liability of the share-
holder made by the board of the company or by the administrator.

Section 239AEH: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEI Calculation of netted balance

If a company in administration is a party to a netting agreement,—

(a) any netted balance payable by or to the company must be calculated in
accordance with the netting agreement; and

(b) that netted balance constitutes, in respect of the transactions that are
included in the calculation,—

(i)  the debt that is owed to the creditor and that may be admitted
under the deed of company arrangement; or

(i1)  the amount that is payable to the company,—

as the case may be.

Section 239AEI: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEJ Mutuality required for transactions under bilateral netting agreements

(M

2

240

Sections 239AEI to 239AEP apply to transactions that are subject to a bilateral
netting agreement only if those transactions constitute mutual credits, mutual
debts, or other mutual dealings.

Subsection (3) applies for the purpose of determining under this section
whether there are mutual credits, mutual debts, or other mutual dealings.
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3)

A debt or other liability incurred by a person (T) who holds property as a
trustee is to be regarded as incurred by T in the same capacity as that in which
T holds the property, if T incurs, and is authorised by the terms of the trust to
incur, the debt or other liability acting as the trustee.

Section 239AEJ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239AEJ(2): inserted, on 31 March 2017, by section 30 of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 239AEJ(3): inserted, on 31 March 2017, by section 30 of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

239AEK When mutuality required for transactions under recognised

(M

2

multilateral netting agreements

Sections 239AEI to 239AEP apply to transactions that are subject to a recog-

nised multilateral netting agreement, whether or not those transactions consti-

tute mutual credits, mutual debts, or other mutual dealings.

Despite subsection (1), sections 239AEI to 239AEP do not apply to transac-

tions that are subject to a recognised multilateral netting agreement if—

(a) those transactions do not constitute mutual credits, mutual debts, or other
mutual dealings; and

(b)  a party to any of those transactions is acting as a trustee for another per-
son; and

(c) the party acting as trustee is not authorised by the terms of the trust of
which the party is a trustee to enter into the transaction.

Section 239AEK: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEL Application of set-off under section 239AEG to transactions subject to

(M

2

netting agreements

Section 239AEG does not apply to transactions that are subject to a netting
agreement to which sections 239AEI to 239AEP apply.

However, a netted balance is to be treated as an amount to which section
239AEG applies if the company in administration and the other party to the
netting agreement also have mutual credits, mutual debts, or other mutual deal-
ings between them that are not subject to the netting agreement.

Section 239AEL: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEM Transactions under netting agreement and effect on certain sections

(M

Nothing in sections 239AEH to 239AEP prevents the operation of section 56
or, subject to section 239ACB, section 292, 297 or 298 in respect of a transac-
tion that is subject to a netting agreement.
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3)

However, nothing in section 292(4A) applies to a transaction that is subject to a
netting agreement.

For the purposes of sections 292 and 297, the term transaction, in relation to a
company, does not include a netting agreement entered into by the company,
except to the extent that the effect of entering into the netting agreement is to
reduce any amount that was owing by or to the company at the time the com-
pany entered into the agreement.

Section 239AEM: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239AEM(2): amended, on 7 July 2010, by section 5 of the Companies Amendment Act
(No 2) 2010 (2010 No 53).

239AEN Rights under netting agreement not affected by commencement of

administration

Nothing in section 239Z affects, in respect of a company in administration, the
exercise of any of the following rights under a netting agreement:

(a)  the termination, in accordance with the netting agreement, of all or any
transactions that are subject to the netting agreement by reason of the
occurrence of an event specified in the netting agreement, being an event
(including the appointment of an administrator) occurring not later than
the commencement of the administration; or

(b)  the taking of an account, in accordance with the netting agreement, of all
money due between the parties to the netting agreement in respect of
transactions affected by the termination.

Section 239AEN: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEO Effect of declaration of person as recognised clearing house under

section 310K

A person who is declared a recognised clearing house under section 310K is
deemed to be a recognised clearing house for the purposes of sections 239AEI
to 239AEP also.

Section 239AEO: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEP Transactions under recognised multilateral netting agreement not

242

affected by variation or revocation of declaration under section 310K

The variation or revocation of a declaration under section 310K does not affect
the application of sections 239AEI to 239AEP to any transaction—

(a) thatis or was subject to a recognised multilateral netting agreement; and

(b) that was entered into before the variation or revocation of the declar-
ation.

Section 239AEP: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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Subpart 21—Single administration of related companies in
administration

Subpart 21: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act 2006
(2006 No 56).

239AEQ Interpretation of terms for purposes of this subpart

(M

2

In this subpart,—

pool means a pool of related companies in a single administration under a
single administration order made under section 239AER

pool administrator means the administrator of a pool

pool company means a company in respect of which a single administration
order has been made under section 239AER.

For the purposes of the single administration of a pool, in this Part, unless the
context indicates otherwise,—

administrator includes a pool administrator
company includes a pool

deed administrator includes the deed administrator of a deed of company
administration executed by a pool

deed of company administration includes a deed of company administration
executed under section 239AEW.

Section 239AEQ: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AER Court may order single administration for related companies in

(M

2

3)

“)

administration

If 2 or more related companies are in administration, the court may, if it is
satisfied that it is just and equitable, order that the administration in respect of
each company must proceed together as if they were 1 company to the extent
that the court orders and subject to the terms and conditions that the court
imposes.

An application under subsection (1) may be made by the administrator or a
creditor of any of the companies in administration.

Notwithstanding anything in this Part, the court may, on first making the order
and otherwise from time to time, make any other order, or give any direction to
facilitate giving effect to an order, under subsection (1) as it sees fit.

The fact that creditors of the company in administration relied on the fact that
another company was, or is, related to it is not a ground for making an order
under this section.

Compare: 1993 No 105 s 271(b)

Section 239AER: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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239AES Notice that application filed must be given to administrators and

(M

2

3)

creditors

Unless the court orders otherwise, an applicant for an order under section
239AER must give notice that the application has been filed to—

(a)  the administrator of each company in administration; and

(b)  each creditor of each company in administration.

The notice must—

(a) identify each company to which the proposed order relates; and

(b) summarise all information known to the applicant that is material to
whether the order should be made; and

(c)  state that a person to whom the notice must be given may oppose the
application by filing a statement of defence in accordance with the High
Court Rules 2016.

The notice requirement in this section is in addition to anything required by the
High Court Rules 2016 to be done.

Section 239AES: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Section 239AES(2)(c): amended, on 18 October 2016, by section 183(c) of the Senior Courts Act
2016 (2016 No 43).

Section 239AES(3): amended, on 18 October 2016, by section 183(c) of the Senior Courts Act 2016
(2016 No 48).

239AET Guidelines for single administration order

244

In deciding whether it is just and equitable to make an order under section
239AER, the court must have regard to the following criteria:

(a)  the extent to which any of the companies took part in the management of
any of the other companies in the proposed pool:

(b)  the conduct of any of the companies towards the creditors of any of the
other companies in the proposed pool:

(c) the extent to which the circumstances that gave rise to any of the com-
panies in the proposed pool being placed in administration are attribut-
able to the actions of any of the other companies:

(d) the extent to which the businesses of the companies in the proposed pool
have been combined:

(e)  any other matters that the court thinks fit.

Compare: 1993 No 105 s 272(2)

Section 239AET: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).
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239AEU Court may order that related company in administration be added to

(M

2

3)

“)

)

existing pool

The court may order that a company in administration that is related to the
companies in an existing pool be added to the pool for the purposes of adminis-
tration.

An application under subsection (1) may be made by—
(a)  the administrator or any creditor of the company; or
(b)  the administrator or any creditors of the pool.

The court may make the order if it is satisfied that it is just and equitable to do
so having regard to any 1 or more of the criteria in section 239AET.

Sections 239AER and 239AES apply with all necessary modifications to an
application under this section.
The court must not make the order unless the pool administrator consents.

Section 239AEU: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEV Creditors’ meetings in single administration of pool companies

(M

2

The provisions of this Part in relation to creditors’ meetings apply except that,
subject to subsection (2), a creditor of a pool company may only vote on a
matter related to the pool company of which that person is a creditor.

If separate voting by creditors is impracticable (because, for example, the
affairs of the pool companies are intermingled), the court may, on the applica-
tion of the pool administrator, give directions as to how voting at a creditors’
meeting must proceed.

Section 239AEV: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

239AEW Pool companies may execute single deed of company administration

240
()

For the purposes of the single administration of a pool, the pool companies
may execute a single deed of company arrangement.

Section 239AEW: inserted, on 1 November 2007, by section 6 of the Companies Amendment Act
2006 (2006 No 56).

Part 16
Liquidations

The process of liquidation

Interpretation

In this Act, unless the context otherwise requires,—
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(1A)

2

creditor means a person who, in a liquidation, would be entitled to claim in
accordance with section 303 that a debt is owing to that person by the com-
pany; and includes a secured creditor only—

(a)  for the purposes of sections 241(2)(c), 247, 250, and 289; or

(b)  to the extent of the amount of any debt owing to the secured creditor in
respect of which the secured creditor claims under section 305 as an
unsecured creditor

liquidation committee means a liquidation committee appointed under section
314

Official Assignee means an Official Assignee or Deputy Assignee appointed
under the Insolvency Act 2006

statutory demand has the meaning set out in section 289.

In this Part, company means—

(a) acompany within the meaning of section 2:

(b) an overseas company to which this Part applies (see section 342):
(c) anassociation (see section 240B):

(d) any other body corporate to which this Part applies under any other
enactment.

For the purposes of this Act, the power to appoint a liquidator of a company
includes the power to appoint 2 or more persons as liquidators of a company.

Section 240(1) creditor: replaced, on 1 July 1994, by section 30 of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Section 240(1) Official Assignee: amended, on 3 December 2007, by section 445 of the Insolvency
Act 2006 (2006 No 55).

Section 240(1A): inserted, on 1 March 2017, by section 6 of the Companies Amendment Act 2016
(2016 No 57).

240A Liquidation of licensed insurers

240B

246

If a licensed insurer may be put into liquidation under or in accordance with
this Part, this Part applies in respect of the insurer subject to subpart 3 of Part 4
of the Insurance (Prudential Supervision) Act 2010.

Section 240A: inserted, on 1 February 2011, by section 241(2) of the Insurance (Prudential Supervi-
sion) Act 2010 (2010 No 111).

Liquidation of associations

An association may be put into liquidation under this Part, and this Part applies
to an association, subject to the modifications and exclusions set out in Sched-
ule 11.

Section 240B: inserted, on 1 March 2017, by section 7 of the Companies Amendment Act 2016
(2016 No 57).
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241 Commencement of liquidation

(1) A company may be put into liquidation by the appointment as liquidator of a
named person or of an Official Assignee for a named district.

(2) A liquidator may be appointed by—

(a)  special resolution of those shareholders entitled to vote and voting on the
question; or

(b)  the board of the company on the occurrence of an event specified in the
constitution; or

(c)  the court, on the application of—

(i)  the company; or

(i1))  adirector; or

(iii)) a shareholder or other entitled person; or

(iv) a creditor (including any contingent or prospective creditor); or

(v)  if the company is in administration, the administrator; or

(va) if the company is a financial markets participant, the FMA; or

(vi) the Registrar; or

(vii) if the company is a licensed insurer, the Reserve Bank of New
Zealand; or

(viii) in the case of a company that has been removed from the New
Zealand register, the Registrar or a person who, immediately
before the company was removed from the New Zealand register,
was a person described in subparagraph (ii), (iii), (iv), or (vii); or

(d)  a resolution of the creditors passed at the watershed meeting held under
section 239AT.

(2A) However, the court must not appoint a liquidator under subsection (2)(c)(viii)

unless the company is restored to the New Zealand register under section 328

or 329.

(3)  An Official Assignee may be appointed liquidator of a company only—

(a)  if the special resolution passed in accordance with paragraph (a) of sub-
section (2) is passed by reason of the Official Assignee exercising voting
rights attaching to shares in the company of—

(i)  aperson who has been adjudged bankrupt; or
(i1))  another company of which the Official Assignee is liquidator; or
(b) by the court.
(4)  The court may appoint a liquidator if it is satisfied that—

(a) the company is unable to pay its debts; or

(b)  the company or the board has persistently or seriously failed to comply
with this Act; or
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(ba) the company, or 1 or more of its directors or shareholders, has intention-
ally provided the Registrar with inaccurate information; or

(bb) the company, or 1 or more of its directors or shareholders, has in a per-
sistent or serious way failed to comply with duties relating to the com-
pany—

(i)  under this Act; or

(i1))  under the Financial Reporting Act 1993 while in force, except that
this subparagraph does not apply after 5 years have elapsed after
this subparagraph came into force; or

(c)  the company does not comply with section 10; or
(d) itis just and equitable that the company be put into liquidation.

The liquidation of a company commences on the date on which, and at the time
at which, the liquidator is appointed.

Section 241(2): replaced, on 1 November 2007, by section 7 of the Companies Amendment Act 2006
(2006 No 56).

Section 241(2)(c)(va): inserted, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Section 241(2)(c)(vii): inserted, on 1 February 2011, by section 241(2) of the Insurance (Prudential
Supervision) Act 2010 (2010 No 111).

Section 241(2)(c)(vii): amended, on 1 May 2011, by section 82 of the Financial Markets Authority
Act 2011 (2011 No 95).

Section 241(2)(c)(viii): inserted, on 25 February 2012, by regulation 4(1) of the Companies Amend-
ment Act 2012 (2012 No 7).

Section 241(2A): inserted, on 25 February 2012, by regulation 4(2) of the Companies Amendment
Act 2012 (2012 No 7).

Section 241(4)(ba): inserted, on 1 May 2015, by section 58 of the Companies Amendment Act 2014
(2014 No 46).

Section 241(4)(bb): inserted, on 11 September 2014, by section 58 of the Companies Amendment
Act 2014 (2014 No 46).

Section 241(5): replaced, on 26 April 1999, by section 3 of the Companies Amendment Act 1999
(1999 No 19).

241AA Restriction on appointment of liquidator by shareholders or board after

(M

2

3)

248

application filed for court appointment

This section applies if an application has been filed for the appointment of a
liquidator of a company by the court under section 241(2)(c).

A liquidator of the company may only be appointed under section 241(2)(a) or
(b) if the liquidator is appointed within 10 working days after service on the
company of the application.

If a liquidator is appointed under section 241(2)(a) or (b), the creditor who filed
the application referred to in subsection (1) may apply to the court under sec-
tion 283(4) for the review of his or her appointment as if the words “successor
to a liquidator” in section 283(4) read “liquidator”.


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM323597
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM389207
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM3231793
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM2478612
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM3231793
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4013907
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4013907
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4095029
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4095029
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM22770

Reprinted as at
12 November 2018 Companies Act 1993 Part 16 s 243

“)

241A
(1

2

242

243
(D

Subsection (2) does not apply once the application has been finally disposed of.

Section 241AA: inserted, on 1 November 2007, by section 15 of the Companies Amendment Act
2006 (2006 No 56).

Commencement of liquidation to be recorded
If—

(a) a liquidator is appointed under section 241(2)(a), the shareholders must
record in the special resolution appointing the liquidator the date on
which, and the time at which, the special resolution was passed; or

(b) aliquidator is appointed under section 241(2)(b), the board of the com-
pany must record in the instrument appointing the liquidator the date on
which, and the time at which, the liquidator was appointed; or

(c) aliquidator is appointed under section 241(2)(c), the court must record
in the order appointing the liquidator the date on which, and the time at
which, the order was made; or

(d) a liquidator is appointed under section 241(2)(d), the creditors must
record in the resolution appointing the liquidator the date on which, and
the time at which, the resolution was passed.

If any question arises as to whether on the date on which a liquidator was
appointed an act was done or a transaction was entered into or effected before
or after the time at which the liquidator was appointed, that act or transaction
is, in the absence of proof to the contrary, deemed to have been done or entered
into or effected, as the case may be, after that time.

Section 241A: inserted, on 26 April 1999, by section 4 of the Companies Amendment Act 1999
(1999 No 19).

Section 241A(1)(d): inserted, on 1 November 2007, by section 8 of the Companies Amendment Act
2006 (2006 No 56).

Liquidators to act jointly unless otherwise stated

Where 2 or more persons are appointed as liquidators of a company, those per-
sons must act jointly unless the special resolution of shareholders or the reso-
lution of the board of the company or the order of the court appointing the
liquidators states that the liquidators may exercise their powers individually.

Liquidator to summon meeting of creditors

Subject to section 245 and to subsection (8), the liquidator of a company must
call a meeting of the creditors of the company for the purpose,—

(a) in the case of a liquidator appointed pursuant to paragraph (a) or para-
graph (b) of subsection (2) of section 241, of resolving whether to con-
firm the appointment of that liquidator or to appoint another liquidator in
place of the liquidator so appointed:

(b)  in the case of a liquidator appointed pursuant to paragraph (c) of subsec-
tion (2) of section 241, of resolving whether to confirm the appointment
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of that liquidator or to make an application to the court for the appoint-
ment of a liquidator in place of the liquidator so appointed:

(c) in either case, of determining whether to pass a resolution for the pur-
poses of section 258(1)(b).

If the appointment of a liquidator under paragraph (a) or paragraph (b) of sec-
tion 241(2) is not confirmed at a meeting of creditors and another liquidator is
not appointed in place of that liquidator, the appointment of the liquidator
under paragraph (a) or paragraph (b) of section 241(2) continues until another
liquidator is appointed.

Notice in writing of a meeting of creditors—

(a) must be given to every known creditor together with the report and
notice referred to in section 255(2)(c); and

(b) if the liquidator receives a notice under section 245(1)(b)(iii), must be
given within 10 working days after receiving the notice.

Public notice of the meeting of creditors must also be given by the liquidator
not less than 5 working days before the date of the meeting.

Except if subsection (2)(b) applies, a meeting of creditors must be held,—

(a) in the case of a liquidator appointed under paragraph (a) or paragraph (b)
of subsection (2) of section 241, within 10 working days of the liquida-
tor’s appointment; or

(b) in the case of a liquidator appointed under paragraph (c) of subsection
(2) of section 241, within 30 working days of the liquidator’s appoint-
ment; or

(c) in either case, within such longer period as the court may allow.

If subsection (2)(b) applies, a meeting of creditors must be held within 15
working days after the liquidator receives a notice under section 245(1)(b)(iii)
requiring a meeting of creditors to be called.

Every meeting of creditors must be held in accordance with Schedule 5.

If at a meeting of creditors it is resolved to appoint a person as liquidator of the
company in place of the liquidator appointed pursuant to paragraph (a) or para-
graph (b) of subsection (2) of section 241, the person who it is resolved to
appoint as liquidator shall, subject to section 282, be the liquidator of the com-
pany.

If at a meeting of creditors it is resolved to apply to the court for the appoint-
ment of a person as liquidator in place of the liquidator appointed pursuant to
paragraph (c) of subsection (2) of section 241, the liquidator of the company
must forthwith apply to the court for the appointment of that person as liquid-
ator and the court may, if it thinks fit, appoint that person as the liquidator of
the company.
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Nothing in this section applies to the liquidator of a company appointed pur-
suant to paragraph (a) or paragraph (b) of subsection (2) of section 241 if,
within 20 working days before the appointment of the liquidator, the board of
the company resolved that the company would, on the appointment of a liquid-
ator under either paragraph (a) or paragraph (b) of that subsection, be able to
pay its debts and a copy of the resolution is delivered to the Registrar for regis-
tration.

The directors who vote in favour of such a resolution must sign a certificate
stating that, in their opinion, the company would, on the appointment of a
liquidator under either paragraph (a) or paragraph (b) of subsection (2) of sec-
tion 241, as the case may be, be able to pay its debts, and the grounds for that
opinion.

Every director who fails to comply with subsection (9) commits an offence and
is liable on conviction to the penalty set out in section 373(1).

Except for subsection (5), this section does not apply if the liquidator is appoin-
ted under section 241(2)(d).

Section 243(1)(a): amended, on 3 June 1998, by section 9(1)(a) of the Companies Amendment Act
1998 (1998 No 31).

Section 243(1)(b): amended, on 3 June 1998, by section 9(1)(b) of the Companies Amendment Act
1998 (1998 No 31).

Section 243(1A): inserted, on 3 June 1998, by section 9(2) of the Companies Amendment Act 1998
(1998 No 31).

Section 243(2): replaced, on 1 November 2007, by section 16 of the Companies Amendment Act
2006 (2006 No 56).

Section 243(4): amended, on 3 June 1998, by section 9(4) of the Companies Amendment Act 1998
(1998 No 31).

Section 243(4A): inserted, on 3 June 1998, by section 9(5) of the Companies Amendment Act 1998
(1998 No 31).

Section 243(11): inserted, on 1 November 2007, by section 9 of the Companies Amendment Act
2006 (2006 No 56).

Liquidator to summon meeting of creditors in other cases

Subject to section 245, the liquidator of a company who was not, by reason of
section 243(8), required to call a meeting of creditors of the company must,—

(a)  if the liquidator is satisfied that the directors who voted in favour of a
resolution referred to in that subsection did not have reasonable grounds
to believe that the company would, on the appointment of a liquidator
under paragraph (a) or paragraph (b) of subsection (2) of section 241, be
able to pay its debts; or

(b) if the liquidator is satisfied that the company is not able to pay its
debts,—

forthwith call a meeting of the creditors of the company for the purpose speci-
fied in paragraph (a) or paragraph (b) of subsection (1) of section 243, as the
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case may be; and the provisions of that section shall apply accordingly with
such modifications as may be necessary.

Liquidator may dispense with meetings of creditors

A liquidator is not required to call a meeting of creditors under section 243 or
section 244, as the case may be, if—

(a)  the liquidator considers, having regard to the assets and liabilities of the

company, the likely result of the liquidation of the company, and any
other relevant matters, that no such meeting should be held; and

(b)  the liquidator gives notice in writing to the creditors stating—

(i)  that the liquidator does not consider that a meeting should be held;
and

(1)  the reasons for the liquidator’s view; and
(ii1))  that no such meeting will be called unless a creditor gives notice
in writing to the liquidator, within 10 working days after receiving
the notice, requiring a meeting to be called; and
(c)  no notice requiring the meeting to be called is received by the liquidator
within that period.
Notice under subsection (1)(b) must be given to every known creditor together
with the report and notice referred to in section 255(2)(c).
Compare: 1955 No 63 s 235A; 1989 No 101 s 8

Section 245(2): replaced, on 1 November 2007, by section 17 of the Companies Amendment Act
2006 (2006 No 56).

Power of court where outcome of voting at meeting of creditors
determined by related entity

This section applies if the court is satisfied that—

(a) aresolution at a meeting of creditors was passed, defeated, or required to
be decided by a casting vote; and

(b)  the resolution would not have been passed, defeated, or required to be
decided by a casting vote if the vote or votes cast by a particular related
creditor or particular related creditors were disregarded; and

(c)  the passing of the resolution, or the failure to pass it,—

(i)  is contrary to the interests of the creditors, or a class of creditors,
as a whole; and

(i1))  has prejudiced, or is reasonably likely to prejudice, the interest of
the creditor who voted against the resolution, or for it, as the case
may be, to an extent that is unreasonable having regard to—

(A) the benefits accruing to the related creditor, or to some or
all of the related creditors, from the resolution, or from the
failure to pass the resolution; and
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(B) the nature of the relationship between the related creditor
and the company, or between the related creditors and the
company; and

(C) any other related matter.
The court may, on the application of the liquidator or a creditor,—
(a)  order that the resolution be set aside:
(b)  order that a new meeting be held to consider and vote on the resolution:

(c) order that a specified related creditor or creditors must not vote on the
resolution or on a resolution to vary or amend it:

(d) make any other orders that the court thinks necessary.
In this section,—

related creditor means a creditor who is a related entity of the company in
liquidation

related entity means, in relation to the company in liquidation,—
(a)  apromoter; or

(b) arelative or spouse of a promoter; or

(c) arelative of a spouse of a promoter; or

(d) adirector or shareholder; or

(e) arelative or spouse of a director or shareholder; or

(f)  arelative of a spouse of a director or shareholder; or

(g) arelated company; or

(h)  a beneficiary under a trust of which the company in liquidation is or has
at any time been a trustee; or

(1)  arelative or spouse of that beneficiary; or

(j)  arelative of a spouse of that beneficiary; or

(k) a company one of whose directors is also a director of the company in
liquidation; or

(I)  a trustee of a trust under which a person (A) is a beneficiary, if A is a
related entity of the company in liquidation under this subsection.

Compare: Corporations Act 2001 s 600A (Aust)

Section 245A.: inserted, on 1 November 2007, by section 18 of the Companies Amendment Act 2006
(2006 No 56).

Section 245A(3) promoter: repealed, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Interim liquidator

If an application has been made to the court for an order that a company be put
into liquidation, the court may, if it is satisfied that it is necessary or expedient
for the purpose of maintaining the value of assets owned or managed by the
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company, appoint a named person, or an Official Assignee for a named district,
as interim liquidator.

Subject to subsection (3), an interim liquidator has the rights and powers of a
liquidator to the extent necessary or desirable to maintain the value of assets
owned or managed by the company.

The court may limit the rights and powers of an interim liquidator in such man-
ner as it thinks fit.

The appointment of an interim liquidator takes effect on the date on which, and
at the time at which, the order appointing that interim liquidator is made.

The court must record in the order appointing the interim liquidator the date on
which, and the time at which, the order was made.

If any question arises as to whether on the date on which an interim liquidator
was appointed an act was done or a transaction was entered into or effected
before or after the time at which the interim liquidator was appointed, that act
or transaction is, in the absence of proof to the contrary, deemed to have been
done or entered into or effected, as the case may be, after that time.

Section 246(4): inserted, on 26 April 1999, by section 5 of the Companies Amendment Act 1999
(1999 No 19).

Section 246(5): inserted, on 26 April 1999, by section 5 of the Companies Amendment Act 1999
(1999 No 19).

Section 246(6): inserted, on 26 April 1999, by section 5 of the Companies Amendment Act 1999
(1999 No 19).
Power to stay or restrain certain proceedings against company

At any time after the making of an application to the court under section
241(2)(c) to appoint a liquidator of a company and before a liquidator is
appointed, the company or any creditor or shareholder of the company may,—

(a) in the case of any application or proceeding against the company that is
pending in the court or Court of Appeal, apply to the court or Court of
Appeal, as the case may be, for a stay of the application or proceeding:

(b) in the case of any other application or proceeding pending against the
company in any court or tribunal, apply to the court to restrain the appli-
cation or proceeding—

and the court or Court of Appeal, as the case may be, may stay or restrain the
application or proceeding on such terms as it thinks fit.

Compare: 1955 No 63 5 221

Effect of commencement of liquidation
With effect from the commencement of the liquidation of a company,—
(a) the liquidator has custody and control of the company’s assets:

(b)  the directors remain in office but cease to have powers, functions, or
duties other than those required or permitted to be exercised by this Part:
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(c)  unless the liquidator agrees or the court orders otherwise, a person must
not—

(i) commence or continue legal proceedings against the company or
in relation to its property; or

(i)  exercise or enforce, or continue to exercise or enforce, a right or
remedy over or against property of the company:

(d)  unless the court orders otherwise, a share in the company must not be
transferred:

(e)  an alteration must not be made to the rights or liabilities of a shareholder
of the company:

(f)  a shareholder must not exercise a power under the constitution of the
company or this Act except for the purposes of this Part:

(g) the constitution of the company must not be altered.

Subsection (1) does not affect the right of a secured creditor, subject to section
305, to take possession of, and realise or otherwise deal with, property of the
company over which that creditor has a charge.

This section is subject to section 139J(1) to (3) of the Reserve Bank of New
Zealand Act 1989.

Section 248(3): inserted, on 10 December 2013, by section 12 of the Reserve Bank of New Zealand
(Covered Bonds) Amendment Act 2013 (2013 No 103).

Completion of liquidation
The liquidation of a company is completed when the liquidator—
(a)  complies with section 257(1)(b); or
(b) delivers to the Registrar for registration—
(i)  acopy of any order made by the court under section 257(2)(a); or

(i1) a copy of any order made by the court under section 257(2)(b)
together with any documents required to comply with the order,—

as the case may be.

Court may terminate liquidation

The court may, at any time after the appointment of a liquidator of a company,
if it is satisfied that it is just and equitable to do so, make an order terminating
the liquidation of the company.

An application under this section may be made by—
(a)  the liquidator; or

(b)  if the company has executed a deed of company arrangement, the deed
administrator; or

(c) adirector or shareholder of the company; or
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(d) any other entitled person; or

(e)  a creditor of the company; or

(ea) ifthe company is a financial markets participant, the FMA; or

(f)  the Registrar.

On an application by a deed administrator, the court must have regard to—

(a) any misconduct by the company’s officers reported by the deed adminis-
trator, the liquidator, or the Registrar; and

(b)  the commercial decision of the creditors in accepting the deed of com-
pany arrangement; and

(c)  whether the deed of company arrangement would leave the company
insolvent; and

(d) any other matters that the court thinks fit.

The court may require the liquidator of the company to furnish a report to the
court with respect to any facts or matters relevant to the application.

The court may, on making an order under subsection (1), or at any time there-
after, make such other order as it thinks fit in connection with the termination
of the liquidation.

Where the court makes an order under this section, the person who applied for
the order must, within 10 working days after the order was made, deliver a
copy of the order to the Registrar for registration.

Where the court makes an order under subsection (1), the company ceases to be
in liquidation and the liquidator ceases to hold office with effect on and from
the making of the order or such other date as may be specified in the order.

Every person who fails to comply with subsection (5) commits an offence and
is liable on conviction to the penalty set out in section 373(2).

Section 250(2): replaced, on 1 November 2007, by section 10 of the Companies Amendment Act
2006 (2006 No 56).

Section 250(2)(ea): inserted, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Section 250(2A): inserted, on 1 November 2007, by section 10 of the Companies Amendment Act
2006 (2006 No 56).

Provisions relating to prior execution process

Restriction on rights of creditors to complete execution, distraint, or
attachment

Subject to subsection (3), a creditor is not entitled to retain the benefit of any
execution process, distress, or attachment over or against the property of a
company unless the execution process, distress, or attachment is completed
before—
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(a)  the passing of a special resolution under section 241(2)(a) or a resolution
under section 241(2)(d) appointing a liquidator of the company, or the
date on which the creditor had notice of the calling of a meeting at which
such a resolution was proposed, whichever occurs first; or

(b)  the passing of a resolution by the board of a company under section
241(2)(b) appointing a liquidator of the company, or the date on which
the creditor had notice of the calling of a meeting at which such a reso-
lution was proposed, whichever occurs first; or

(c) the making of an application to the court under section 241(2)(c) to
appoint a liquidator of the company.

Notwithstanding subsection (1),—

(a) a person who, in good faith, purchases property of a company from an
officer charged with an execution process acquires a good title as against
the liquidator of the company:

(b)  aperson who, in good faith, purchases property of a company on which
distress has been levied acquires a good title as against the liquidator of
the company.

The court may set aside the application of subsection (1) to such an extent and
on such terms and conditions as the court thinks fit.

For the purposes of this section,—

(a)  an execution or distraint against personal property is completed by seiz-
ure and sale:

(b) an attachment of a debt is completed by receipt of the debt:

(c) an execution against land is completed by sale, and, in the case of an
equitable interest, by the appointment of a receiver.

Nothing in this section limits or affects section 292.

Compare: 1955 No 63 s 314; 1980 No 43 s 29

Section 251(1)(a): amended, on 1 November 2007, by section 11 of the Companies Amendment Act
2006 (2006 No 56).

Duties of officer in execution process
Subject to subsection (6), where—
(a)  property of a company is taken in an execution process; and

(b)  before completion of the execution process the officer charged with the
execution process receives notice that a liquidator of the company has
been appointed,—

he or she must, on being required by the liquidator to do so, deliver or transfer
the property and any money received in satisfaction or partial satisfaction of
the execution or paid to avoid a sale of the property, as the case may be, to the
liquidator.
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The costs of the execution process are a first charge on any property or money
delivered or transferred to the liquidator under subsection (1) and the liquidator
may sell all or some of the property to satisfy that charge.

Subject to subsection (6), where—

(a)  property of a company is sold in an execution process in respect of a
judgment for a sum exceeding $500; or

(b) money is paid to the officer charged with the execution process to avoid
a sale of the property,—

the officer must retain the proceeds of sale or the money so paid for 10 working
days.

Subject to subsection (6), if,—
(a)  within the period of 10 working days, the officer has notice of—

(i)  the calling of a meeting at which a special resolution is proposed
to appoint a liquidator pursuant to section 241(2)(a); or

(i)  the calling of a meeting of the board at which a resolution is pro-
posed to appoint a liquidator pursuant to section 241(2)(b); or

(iii)) the making of an application to the court to appoint a liquidator
pursuant to section 241(2)(c); and

(b)  the company is put into liquidation—

the officer must deduct from the amount the costs of the execution process and
pay the balance to the liquidator.

A liquidator to whom money is paid under subsection (4) is entitled to retain it
as against the execution creditor.

The court may set aside the application of this section to such extent and on
such terms and conditions as it thinks fit.

Compare: 1955 No 63 s 315
Duties, rights, and powers of liquidators

Principal duty of liquidator
Subject to section 254, the principal duty of a liquidator of a company is—

(a) to take possession of, protect, realise, and distribute the assets, or the
proceeds of the realisation of the assets, of the company to its creditors
in accordance with this Act; and

(b)  if there are surplus assets remaining, to distribute them, or the proceeds
of the realisation of the surplus assets, in accordance with section
313(4)—

in a reasonable and efficient manner.
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Liquidator not required to act in certain cases
Notwithstanding any other provisions of this Part,—

(a)  except where the charge is surrendered or taken to be surrendered or
redeemed under section 305, a liquidator may, but is not required to,
carry out any duty or exercise any power in relation to property that is
subject to a charge:

(b) where—
(i)  acompany is put into liquidation under section 241(2)(c); and
(i)  the Official Assignee is the liquidator of the company; and

(i11)) the company has no assets available for distribution to creditors of
the company,—

the Official Assignee shall not be required, without the consent of the Minister
of the Crown who, under the authority of any warrant or with the authority of
the Prime Minister, is for the time being responsible for the administration of
this Act, to carry out any duty or exercise any power in connection with the
liquidation if, to do so, would or would be likely to involve incurring any
expense.

Section 254(b): amended, on 1 October 1995, by section 10(3) of the Department of Justice (Restruc-
turing) Act 1995 (1995 No 39).

Other duties of liquidator

Without limiting section 253, a liquidator has the other functions and duties
specified in this Act.

Without limiting subsection (1), a liquidator must,—

(a)  forthwith after being appointed or being notified of his or her appoint-
ment, give public notice of—

(i)  the liquidator’s appointment; and
(i)  the date and time of the commencement of the liquidation; and

(i11)) the address and telephone number to which, during normal busi-
ness hours, inquiries may be directed by a creditor or shareholder;
and

(b)  within 10 working days of being appointed or being notified of his or her
appointment, deliver to the Registrar for registration a notice of the liqui-
dator’s appointment; and

(c)  within the applicable period referred to in subsection (3),—

(i)  prepare a list of every known creditor of the company with each
creditor’s address (if known); and

(1))  prepare and send to every known creditor, every shareholder, and
the Registrar for registration,—
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(A) a report containing a statement of the company’s affairs,
proposals for conducting the liquidation, and, if practicable,
the estimated date of its completion; and

(B) a notice explaining the right of a creditor or shareholder to
require the liquidator to call a meeting of creditors under
section 314; and

(C) the list of creditors referred to in subparagraph (i); and

(d)  within 20 working days of the end of each period of 6 months following
the date of commencement of the liquidation, prepare and send to every
known creditor and every shareholder, and send or deliver to the
Registrar, a report—

(i)  on the conduct of the liquidation during the preceding 6 months;
and

(i1))  of any further proposals which the liquidator has for completing
the liquidation.

For the purposes of subsection (2)(c), applicable period means,—

(a) in the case of a liquidator appointed under section 241(2)(a), (b), or (d),
5 working days after the liquidator’s appointment; or

(b) in the case of a liquidator appointed under paragraph (c) of subsection
(2) of section 241, 25 working days after the liquidator’s appointment; or

(c) in either case, such longer period as the court may allow.

The court may, on the application of a liquidator,—

(a)  exempt the liquidator from compliance with the provisions of paragraph
(c) or paragraph (d) of subsection (2); or

(b)  modify the application of those provisions in relation to the liquidator,—

on such terms and conditions as the court thinks fit.

[Repealed]

[Repealed]

Section 255(2)(a)(ii): amended, on 26 April 1999, by section 6(a) of the Companies Amendment Act
1999 (1999 No 19).

Section 255(2)(c)(i): replaced, on 1 November 2007, by section 19(1) of the Companies Amendment
Act 2006 (2006 No 56).

Section 255(2)(c)(ii)(C): inserted, on 1 November 2007, by section 19(2) of the Companies Amend-
ment Act 2006 (2006 No 56).

Section 255(2)(d): amended, on 26 April 1999, by section 6(b) of the Companies Amendment Act
1999 (1999 No 19).

Section 255(3)(a): amended, on 1 November 2007, by section 12 of the Companies Amendment Act
2006 (2006 No 56).

Section 255(5): repealed, on 1 November 2007, by section 19(3) of the Companies Amendment Act
2006 (2006 No 56).
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Section 255(6): repealed, on 1 November 2007, by section 19(3) of the Companies Amendment Act
2006 (2006 No 56).

Duties in relation to accounts
Subject to subsection (2), the liquidator of a company must—

(a) keep accounts and records of the liquidation and permit those accounts
and records, and the accounts and records in the company, to be inspec-
ted by—

(i)  any liquidation committee appointed under section 314, unless the
liquidator believes on reasonable grounds that inspection would
be prejudicial to the liquidation; and

(i)  if the court so orders, a creditor or shareholder; and

(b)  retain the accounts and records of the liquidation and of the company for
not less than 1 year after completion of the liquidation.

The Registrar may, whether before or after the completion of the liquidation,—
(a)  authorise the disposal of any accounts and records; and

(b)  require any accounts or records to be retained for longer than 1 year after
the completion of the liquidation.

Section 256(2)(b): amended, on 3 June 1998, by section 11 of the Companies Amendment Act 1998
(1998 No 31).

Duties in relation to final report and accounts

As soon as practicable after completing his or her duties in relation to the
liquidation, the liquidator of a company must—

(a) prepare and send to every creditor whose claim has been admitted and
every shareholder—

(i)  the final report and statement of realisation and distribution in
respect of the liquidation; and

(i1)  a statement that—

(A) all known assets have been disclaimed, or realised, or dis-
tributed without realisation; and

(B) all proceeds of realisation have been distributed; and

(C) the company is ready to be removed from the New Zealand
register; and

(ii1)) a summary of the applicable grounds on which the creditor or
shareholder may object to the removal of the company from the
New Zealand register under section 321:

(b)  send or deliver copies of the documents referred to in paragraph (a) to
the Registrar for registration.

The court may, on the application of a liquidator,—
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(a) exempt the liquidator from compliance with the provisions of subsection
(1); or
(b)  modify the application of those provisions in relation to the liquidator,—

on such terms and conditions as the court thinks fit.

Duty to have regard to views of creditors and shareholders
The liquidator must have regard to—

(a) the views of the shareholders by whom any special resolution was
passed at a meeting held for the purposes of section 241(2)(a) set out in a
resolution passed at that meeting:

(b)  the views of creditors set out in any resolution passed at a meeting held
for the purposes of section 243:

(c) the views of creditors or shareholders set out in a resolution passed at a
meeting called in accordance with subsection (2):

(d)  the views of any liquidation committee given in writing to the liquidator.
For the purposes of subsection (1), a liquidator—

(a) must summon meetings of shareholders at such times as may be speci-
fied by any resolution of shareholders passed at a meeting held for the
purposes of section 241(2)(a):

(b)  must summon meetings of creditors at such times as may be specified by
any resolution of creditors passed at a meeting held for the purposes of
section 243:

(c) must summon a meeting of shareholders forthwith when required to do
so by notice in writing given by shareholders holding shares on which
has been paid up not less than 10% of the total amount paid up on all
shares issued by the company:

(d)  must summon a meeting of creditors forthwith when required to do so by
notice in writing given by creditors to whom is owed not less than 10%
of the total amount owed to all creditors of the company:

(e)  may, at his or her discretion, summon a meeting of shareholders or cred-
itors of the company.

A liquidator who calls a meeting of creditors or shareholders must call such a
meeting in accordance with Schedule 1 or, if applicable, Schedule 5, as the case
may be.

Nothing in this section limits or prevents a liquidator from exercising his or her
discretion in carrying out his or her functions and duties under this Act.

Compare: 1955 No 63 s 241
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A liquidator of a company who considers that an offence that is material to the
liquidation has been committed by the company or any director of the company
against this Act or any of the following Acts must report that fact to the
Registrar:

(a)  the Crimes Act 1961:

(b)  the Financial Markets Conduct Act 2013:

(c)  [Repealed]

(d)  [Repealed]

(e)  the Takeovers Act 1993:

(f)  the Insurance (Prudential Supervision) Act 2010.

A report made under subsection (1), and any communications between the
liquidator and Registrar relating to that report, are protected by absolute privil-
ege.

If the company is a licensed insurer, a copy of the report made under subsec-
tion (1) must be sent to the Reserve Bank of New Zealand.

A copy of a report sent under subsection (3), and any communications between
the liquidator and Reserve Bank of New Zealand relating to that report, are
protected by absolute privilege.

A liquidator who fails to comply with subsection (1) or (3) commits an offence
and is liable on conviction to the penalty set out in section 373(2).

Section 258A: replaced, on 1 February 2011, by section 241(2) of the Insurance (Prudential Supervi-
sion) Act 2010 (2010 No 111).

Section 258A(1)(b): replaced, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 258A(1)(c): repealed, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 258A(1)(d): repealed, on 1 April 2014, by section 126 of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Registrar may supply report to FMA

If a report is made under section 258 A in respect of a financial markets partici-
pant, the Registrar may supply a copy of the report to the FMA.

Any communications between—

(a) the Registrar and the FMA that relate to that report are protected by
absolute privilege:

(b)  the liquidator and the FMA that relate to that report are protected by
absolute privilege.

Section 258B: inserted, on 1 May 2011, by section 82 of the Financial Markets Authority Act 2011
(2011 No 5).
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Documents to state company in liquidation

Every document entered into, made, or issued by a liquidator of a company on
behalf of the company must state in a prominent position that the company is in
liquidation.

Powers of liquidator

A liquidator has the powers—

(a)  necessary to carry out the functions and duties of a liquidator under this
Act; and

(b)  conferred on a liquidator by this Act.

Without limiting subsection (1), a liquidator has the powers set out in Schedule
6.

Liquidator may assign right to sue under this Act

The liquidator may, if the court has first approved it, assign any right to sue that
is conferred on the liquidator by this Act.

The application for approval may be—

(a) made by the liquidator or the person to whom it is proposed to assign the
right to sue; and

(b)  opposed by a person who is a defendant to the liquidator’s action, if
already begun, or a proposed defendant.

Section 260A: inserted, on 1 November 2007, by section 21 of the Companies Amendment Act 2006
(2006 No 56).

Power to obtain documents and information

A liquidator may, from time to time, by notice in writing, require a director or
shareholder of the company or any other person to deliver to the liquidator
such books, records, or documents of the company in that person’s possession
or under that person’s control as the liquidator requires.

A liquidator may, from time to time, by notice in writing require—
(a) adirector or former director of the company; or
(b)  ashareholder of the company; or

(c) a person who was involved in the promotion or formation of the com-
pany; or

(d) aperson who is, or has been, an employee of the company; or

(e) a receiver, accountant, auditor, bank officer, or other person having
knowledge of the affairs of the company; or

(f)  aperson who is acting or who has at any time acted as a solicitor for the
company—

to do any of the things specified in subsection (3).
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A person referred to in subsection (2) may be required—

(a) to attend on the liquidator at such reasonable time or times and at such
place as may be specified in the notice:

(b) to provide the liquidator with such information about the business,
accounts, or affairs of the company as the liquidator requests:

(c) to be examined on oath or affirmation by the liquidator or by a barrister
or solicitor acting on behalf of the liquidator on any matter relating to
the business, accounts, or affairs of the company:

(d) to assist in the liquidation to the best of the person’s ability.

Without limiting subsection (3)(a), a person may be required to attend on the
liquidator under that subsection at a meeting of creditors of the company.

Without limiting subsection (5), the liquidator may pay to a person referred to
in paragraph (d) or paragraph (e) or paragraph (f) of subsection (2), not being
an employee of the company, reasonable travelling and other expenses in com-
plying with a requirement of the liquidator under subsection (3).

The court may, on the application of the liquidator or a person referred to in
paragraph (d) or paragraph (e) or paragraph (f) of subsection (2), not being an
employee of the company, order that that person is entitled to receive reason-
able remuneration and travelling and other expenses in complying with a
requirement of the liquidator under subsection (3).

A person referred to in paragraph (d) or paragraph (e) or paragraph (f) of sub-
section (2) is not entitled to refuse to comply with a requirement of the liquid-
ator under subsection (3) by reason only that—

(a) an application to the court to be paid remuneration or travelling and
other expenses has not been made or determined; or

(b)  remuneration or travelling and other expenses to which that person is
entitled have not been paid in advance; or

(c)  the liquidator has not paid that person travelling or other expenses.

A person who fails to comply with a notice given under this section commits
an offence and is liable on conviction to the penalty set out in section 373(3).
Nothing in this section limits or affects section 260.

Section 261(2): amended, on 1 July 1994, by section 31(1) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 261(3A): inserted, on 1 July 1994, by section 31(2) of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 261(6A): inserted, on 3 May 2001, by section 13 of the Companies Act 1993 Amendment
Act 2001 (2001 No 18).

Documents in possession of receiver

A receiver is not required to deliver to a liquidator under section 261 any
books, records, or documents that the receiver requires for the purpose of exer-
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cising any powers or functions as receiver in relation to property of a company
in liquidation.

The liquidator may, from time to time, by notice in writing, require the
receiver—

(a)  to make such books, records, and documents available for inspection by
the liquidator at any reasonable time or times; and

(b)  to provide the liquidator with copies of such books, records, and docu-
ments or extracts from them.

The liquidator may take copies of such books, records, and documents made
available for inspection or extracts from them.

The liquidator must pay the reasonable expenses of the receiver in complying
with a requirement of the liquidator under subsection (2).

Restriction on enforcement of lien over documents

A person is not entitled, as against the liquidator of a company, to claim or
enforce a lien over books, records, or documents of the company.

If the lien arises in relation to a debt for the provision of services to the com-
pany before the commencement of the liquidation, the debt is a preferential
claim against the company under section 312 to the extent of 10% of the total
value of the debt, up to a maximum amount of $2,000.

Nothing in this section applies to a company that was put into liquidation pur-
suant to paragraph (a) or paragraph (b) of subsection (2) of section 241 if—

(a) the board of the company passed a resolution of the kind referred to in
section 243(8); and

(b)  section 244 does not apply in relation to the company.

Section 263(2): amended, on 1 November 2007, by section 13 of the Companies Amendment Act
2006 (2006 No 56).

Delivery of document creating charge over property

A person is required to deliver a document to a liquidator under section 261
even though possession of the document creates a charge over property of a
company.

Production of the document to the liquidator does not prejudice the existence or
priority of the charge, but the liquidator must make the document available to
the person entitled to it for the purpose of dealing with or realising the charge
or the secured property.

Examination by liquidator

A liquidator or a barrister or solicitor acting on behalf of the liquidator may
administer an oath to, or take the affirmation of, a person required to be exam-
ined under section 261.
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A person required to be examined under section 261 is entitled to be represen-
ted by a barrister or solicitor.

A liquidator or a barrister or solicitor acting on behalf of the liquidator who
conducts an examination under section 261 must ensure that the examination is
recorded in writing or by means of a tape recorder or other similar device.

Powers of court

The court may, on the application of the liquidator, order a person who has
failed to comply with a requirement of the liquidator under section 261 to com-
ply with that requirement.

The court may, on the application of the liquidator, order a person to whom
section 261 applies to—

(a) attend before the court and be examined on oath or affirmation by the
court or the liquidator or a barrister or solicitor acting on behalf of the
liquidator on any matter relating to the business, accounts, or affairs of
the company:

(b) produce any books, records, or documents relating to the business,
accounts, or affairs of the company in that person’s possession or under
that person’s control.

Where a person is examined under subsection (2)(a),—
(a)  the examination must be recorded in writing; and
(b)  the person examined must sign the record.

Subject to any directions by the court, a record of an examination under this
section is admissible in evidence in any proceedings under this Part, section
383, subpart 6 of Part 8 of the Financial Markets Conduct Act 2013, or section
44F of the Takeovers Act 1993.

Section 266(4): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 266(4): amended, on 25 October 2006, by section 25 of the Securities Amendment Act 2006
(2006 No 46).

Self-incrimination

A person is not excused from answering a question in the course of being
examined under section 261 or section 266 on the ground that the answer may
incriminate or tend to incriminate that person.

The testimony of the person examined is not admissible as evidence in criminal
proceedings against that person except on a charge of perjury in relation to that
testimony.

Power of liquidator to enforce liability of shareholders and former
shareholders

The liquidator may—
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(a) if a shareholder is liable to calls, make calls on the shares held by that
shareholder:

(b)  if a shareholder or former shareholder is liable to the company, enforce
that liability.

A call made under subsection (1)(a) must be made in writing.

Power to disclaim onerous property

Subject to section 270, a liquidator may disclaim onerous property even though
the liquidator has taken possession of it, tried to sell it, or otherwise exercised
rights of ownership in relation to it.

For the purposes of this section, onerous property—
(a) means—
(i)  anunprofitable contract; or

(i1)  property of the company that is unsaleable, or not readily saleable,
or that may give rise to a liability to pay money or perform an
onerous act; or

(i11) a litigation right that, in the opinion of the liquidator, has no
reasonable prospect of success or cannot reasonably be funded
from the assets of the company; but

(b)  does not include—
(i)  anetting agreement to which sections 310A to 3100 apply; or

(il)  any contract of the company that constitutes a transaction under a
netting agreement; or

(ii1)) a settlement instruction or a settlement under the rules of a settle-

ment system that is declared to be a designated settlement system
under Part 5C of the Reserve Bank of New Zealand Act 1989.

A disclaimer under this section—

(a)  brings to an end on and from the date of the disclaimer the rights, inter-
ests, and liabilities of the company in relation to the property disclaimed:

(b)  does not, except so far as necessary to release the company from a liabil-
ity, affect the rights or liabilities of any other person.

A liquidator who disclaims onerous property must, within 10 working days of

the disclaimer, give notice in writing of the disclaimer to every person whose

rights are, to the knowledge of the liquidator, affected by the disclaimer.

A person suffering loss or damage as a result of a disclaimer under this section

may—

(a) claim as a creditor of the company for the amount of the loss or damage,
taking account of the effect of an order made by the court under para-

graph (b):
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(b) apply to the court for an order that the disclaimed property be delivered
to or vested in that person.

The court may make an order under subsection (5)(b) if it is satisfied that it is
just that the property should be vested in the applicant.
Compare: 1955 No 63 s 312

Section 269(2): replaced, on 26 April 1999, by section 7 of the Companies Amendment Act 1999
(1999 No 19).

Section 269(2)(a)(ii): replaced, on 1 November 2007, by section 22 of the Companies Amendment
Act 2006 (2006 No 56).

Section 269(2)(a)(iii): inserted, on 1 November 2007, by section 22 of the Companies Amendment
Act 2006 (2006 No 56).

Section 269(2)(b): replaced, on 21 August 2003, by section 48(1) of the Reserve Bank of New Zea-
land Amendment Act 2003 (2003 No 46).

Section 269(2)(b)(iii): amended, on 24 November 2009, by section 19 of the Reserve Bank of New
Zealand Amendment Act 2009 (2009 No 53).

Liquidator may be required to elect whether to disclaim onerous property

If a person whose rights would be affected by the disclaimer of onerous prop-
erty gives a liquidator notice in writing requiring the liquidator to elect, before
the close of such date as is stated in the notice, not being a date that is less than
20 working days after the date on which the notice is received by the liquidator,
whether to disclaim the onerous property, the liquidator is not entitled to dis-
claim the onerous property unless he or she does so before the close of that
date.

Pooling of assets of related companies

On the application of the liquidator, or a creditor or shareholder, the court, if
satisfied that it is just and equitable to do so, may order that—

(a) a company that is, or has been, related to the company in liquidation
must pay to the liquidator the whole or part of any or all of the claims
made in the liquidation:

(b)  where 2 or more related companies are in liquidation, the liquidations in
respect of each company must proceed together as if they were 1 com-
pany to the extent that the court so orders and subject to such terms and
conditions as the court may impose.

The court may make such other order or give such directions to facilitate giv-
ing effect to an order under subsection (1) as it thinks fit.

This section is subject to section 139J(4) of the Reserve Bank of New Zealand
Act 1989.
Compare: 1955 No 63 ss 315A, 315B; 1980 No 43 s 30

Section 271(3): inserted, on 10 December 2013, by section 12 of the Reserve Bank of New Zealand
(Covered Bonds) Amendment Act 2013 (2013 No 103).
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Unless the court orders otherwise, an applicant for an order under section
271(1)(b) must give notice that the application has been filed to the liquidator
and each creditor of each related company in liquidation.

An applicant need not give notice to himself or herself.
The notice must—
(a)  identify each company to which the proposed order relates; and

(b)  summarise all information known to the applicant that is material to
whether the order should be made; and

(c) state that a person to whom the notice must be given may oppose the
application by filing a statement of defence in accordance with the High
Court Rules 2016.

The notice requirement in this section is in addition to anything required to be
done by the High Court Rules 2016.

Section 271A: inserted, on 1 November 2007, by section 23 of the Companies Amendment Act 2006
(2006 No 56).

Section 271A(3)(c): amended, on 18 October 2016, by section 183(c) of the Senior Courts Act 2016
(2016 No 48).

Section 271A(4): amended, on 18 October 2016, by section 183(c) of the Senior Courts Act 2016
(2016 No 48).
Guidelines for orders

In deciding whether it is just and equitable to make an order under section
271(1)(a), the court must have regard to the following matters:

(a) the extent to which the related company took part in the management of
the company in liquidation:

(b)  the conduct of the related company towards the creditors of the company
in liquidation:

(c)  the extent to which the circumstances that gave rise to the liquidation of
the company are attributable to the actions of the related company:

(d)  such other matters as the court thinks fit.

In deciding whether it is just and equitable to make an order under section
271(1)(b), the court must have regard to the following matters:

(a)  the extent to which any of the companies took part in the management of
any of the other companies:

(b)  the conduct of any of the companies towards the creditors of any of the
other companies:

(c)  the extent to which the circumstances that gave rise to the liquidation of
any of the companies are attributable to the actions of any of the other
companies:
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(d) the extent to which the businesses of the companies have been com-
bined:

(e)  such other matters as the court thinks fit.

The fact that creditors of a company in liquidation relied on the fact that
another company is, or was, related to it is not a ground for making an order
under section 271.

Compare: 1955 No 63 s 315C; 1980 No 43 s 30

Certain conduct prohibited

If a company is in liquidation, or an application has been made to the court for
an order that a company be put into liquidation, as the case may be, no person
may—

(a) leave New Zealand with the intention of—
(i)  avoiding payment of money due to the company; or
(1) avoiding examination in relation to the affairs of the company; or

(i11)) avoiding compliance with an order of the court or some other
obligation under this Part in relation to the affairs of the company;
or

(b)  conceal or remove property of the company with the intention of pre-
venting or delaying the liquidator taking custody or control of it; or

(c)  destroy, conceal, or remove records or other documents of the company.

A person who contravenes subsection (1) commits an offence and is liable on
conviction to the penalty set out in section 373(3).

Duty to identify and deliver property
A present or former director or employee of a company in liquidation must,—

(a)  forthwith after the company is put into liquidation, give the liquidator
details of property of the company in his or her possession or under his
or her control; and

(b)  on being required to do so by the liquidator, forthwith or within such
time as may be specified by the liquidator, deliver the property to the
liquidator or such other person as the liquidator may direct, or dispose of
the property in such manner as the liquidator may direct.

A person who fails to comply with subsection (1) commits an offence and is
liable on conviction to the penalty set out in section 373(3).

Refusal to supply essential services prohibited

For the purposes of this section, an essential service means—
(a) the retail supply of gas:

(b)  the retail supply of electricity:

271



Reprinted as at

Part 16 s 276 Companies Act 1993 12 November 2018

2

3)

“)

276

(M

2

272

(c)  the supply of water:
(d) telecommunications services.

For the purposes of this section, telecommunications services means the con-
veyance from one device to another by a line, radio frequency, or other
medium, of a sign, signal, impulse, writing, image, sound, instruction, informa-
tion, or intelligence of any nature, whether or not for the information of a per-
son using the device.

Notwithstanding the provisions of any other Act or any contract, a supplier of
an essential service must not—

(a) refuse to supply the service to a liquidator, or to a company in liquid-
ation, by reason of the company’s default in paying charges due for the
service in relation to a period before the commencement of the liquid-
ation; or

(b) make it a condition of the supply of the service to a liquidator, or to a
company in liquidation, that payment be made of outstanding charges
due for the service in relation to a period before the commencement of
the liquidation; or

(c) make it a condition of the supply of the service to a company in liquid-
ation that the liquidator personally guarantees payment of the charges
that would be incurred for the supply of the service.

The charges incurred by a liquidator for the supply of an essential service are
an expense incurred by the liquidator for the purposes of clause 1(1)(a) of
Schedule 7.

Section 275(4): amended, on 1 November 2007, by section 37 of the Companies Amendment Act
2006 (2006 No 56).

Remuneration of liquidators

Subject to section 284(1)(e), every liquidator, not being an Official Assignee,
appointed under paragraph (a) or paragraph (b) of subsection (2) of section 241
is entitled to charge reasonable remuneration for carrying out his or her duties
and exercising his or her powers as liquidator.

Unless the court otherwise orders, every Official Assignee who is appointed a
liquidator under paragraph (a) of subsection (2) of section 241 and every
liquidator appointed under paragraph (c) of that subsection shall charge remu-
neration either—

(a) ofan amount equal to the amount fixed under section 277; or

(b) at, or in accordance with, such rate or rates as may be prescribed under
that section.

Section 276(1): amended, on 1 July 1994, by section 32 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).
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Rates of remuneration

The Governor-General may from time to time, by Order in Council, for the
purposes of section 276, make regulations fixing an amount or prescribing a
rate or rates in respect of the remuneration of liquidators to which that section
applies.

Without limiting subsection (1), such regulations may—

(a) prescribe an hourly or other rate or rates of remuneration and different
rates may be prescribed in respect of work undertaken in the liquidation
by different classes of persons:

(b) prescribe a rate or rates by reference to the net value of the assets real-
ised by the liquidator, together with such other amounts as may be speci-
fied:

(c)  prescribe a rate or rates in respect of the exercise of a particular function
or power:

(d) prescribe a rate or rates by reference to such other criteria as may be spe-
cified.

Expenses and remuneration payable out of assets of company

The expenses and remuneration of the liquidator are payable out of the assets
of the company.

Liquidator ceases to hold office on completion of liquidation

A liquidator ceases to hold office on the completion of the liquidation in
accordance with section 249.

Subsection (1) does not limit section 284 or section 286.
Qualifications and supervision of liquidators

Qualifications of liquidators

Unless the court orders otherwise, none of the following persons may be
appointed or act as a liquidator of a company:

(a)  aperson less than 18 years old:
(b)  a creditor of the company in liquidation:

(c) a person who has, within the 2 years immediately preceding the com-
mencement of the liquidation, been a sharcholder, director, auditor, or
receiver of the company or of a related company:

(ca) a person who has, or whose firm has, within the 2 years immediately
before the commencement of the liquidation, provided professional ser-
vices to the company, unless, within 20 working days before the appoint-
ment of the liquidator, the board of the company resolves that the com-
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pany will, on the appointment of the liquidator, be able to pay its debts
and a copy of the resolution is delivered to the Registrar for registration:

a person who has, or whose firm has, within the 2 years immediately
before the commencement of the liquidation, had a continuing business
relationship (other than through the provision of banking or financial
services) with the company, its majority shareholder, any of its directors,
or any of its secured creditors, unless, within 20 working days before the
appointment of the liquidator, the board of the company resolves that the
company will, on the appointment of the liquidator, be able to pay its
debts and a copy of the resolution is delivered to the Registrar for regis-
tration:

an undischarged bankrupt:

a person who is, or is deemed to be, subject to a compulsory treatment
order made under Part 2 of the Mental Health (Compulsory Assessment
and Treatment) Act 1992:

a person in respect of whom an order has been made under section 30 or
section 31 of the Protection of Personal and Property Rights Act 1988:

a person in respect of whom an order has been made under section
286(5):

a person in respect of whom an order has been made under section 37(6)
of the Receiverships Act 1993:

[Repealed]
[Repealed]
[Repealed]

a person who is prohibited from being a director or promoter of or being
concerned or taking part in the management of a company under section
382, 383, 385, or 385AA:

a person who is prohibited from being a general partner or promoter of,
or being concerned or taking part in the management of, a limited part-
nership under section 103A, 103B, 103D, or 103E of the Limited Part-
nerships Act 2008:

a person who is prohibited from being a director or promoter of, or being
concerned or taking part in the management of, an incorporated or unin-
corporated body under the Financial Markets Conduct Act 2013, or the
Takeovers Act 1993:

a person who is prohibited under section 299(1)(c) of the Insolvency Act
2006 from acting as a director or taking part directly or indirectly in the
management of any company or class of company:

a person who is prohibited from being administrator or deed administra-
tor under section 239ADV.
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appointment of the person in question.
A body corporate must not be appointed or act as a liquidator.

A person who contravenes subsection (1) or subsection (2) commits an offence
and is liable on conviction to the penalty set out in section 373(2).

A person other than the Official Assignee must not be appointed a liquidator
unless he or she has first certified in writing that he or she is not disqualified
under subsection (1).

Section 280(1)(ca): inserted, on 1 November 2007, by section 24(1) of the Companies Amendment
Act 2006 (2006 No 56).

Section 280(1)(cb): inserted, on 1 November 2007, by section 24(1) of the Companies Amendment
Act 2006 (2006 No 56).

Section 280(1)(ha): repealed, on 5 December 2013, by section 8 of the Companies Amendment Act
2013 (2013 No 111).

Section 280(1)(i): repealed, on 5 December 2013, by section 8 of the Companies Amendment Act
2013 (2013 No 111).

Section 280(1)(j): repealed, on 5 December 2013, by section 8 of the Companies Amendment Act
2013 (2013 No 111).

Section 280(1)(k): amended, on 1 May 2015, by section 58 of the Companies Amendment Act 2014
(2014 No 46).

Section 280(1)(kaa): inserted, on 1 September 2014, by section 58 of the Companies Amendment Act
2014 (2014 No 46).

Section 280(1)(ka): inserted, on 25 October 2006, by section 25 of the Securities Amendment Act
2006 (2006 No 46).

Section 280(1)(ka): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 280(1)(1): amended, on 3 December 2007, by section 445 of the Insolvency Act 2006 (2006
No 55).

Section 280(1)(m): inserted, on 1 November 2007, by section 24(2) of the Companies Amendment
Act 2006 (2006 No 56).

Section 280(1A): inserted, on 1 November 2007, by section 24(3) of the Companies Amendment Act
2006 (2006 No 56).

Section 280(4): inserted, on 1 November 2007, by section 24(4) of the Companies Amendment Act
2006 (2006 No 56).

Validity of acts of liquidators

The acts of a person as a liquidator are valid even though that person is not
qualified to act as a liquidator.

Consent to appointment

The appointment of a person, other than an Official Assignee, as liquidator is
of no effect unless that person has consented in writing to the appointment.
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Vacancies in office of liquidator

The office of liquidator becomes vacant if the person holding office resigns,
dies, or becomes disqualified under section 280.

A person, other than an Official Assignee, may resign from the office of liquid-
ator by appointing another such person as his or her successor and sending or
delivering notice in writing of the appointment of his or her successor to the
Registrar for registration.

With the approval of the Official Assignee for New Zealand, an Official
Assignee may resign from the office of liquidator by appointing another Offi-
cial Assignee as his or her successor.

The court may, on the application of the company, or a shareholder or other
entitled person, or a director or creditor of the company, review the appoint-
ment of a successor to a liquidator and may appoint any person who could be
appointed as liquidator under paragraph (a) or paragraph (b) or paragraph (c),
as the case may be, of subsection (2) of section 241 to be the liquidator of the
company.

If, for any reason other than resignation, a vacancy occurs in the office of
liquidator, written notice of the vacancy must forthwith be sent or delivered to
the Official Assignee for New Zealand by the person vacating office or, if that
person is unable to act, by his or her personal representative.

If, as the result of the vacation of office by a liquidator, other than an Official
Assignee, no person is acting as liquidator, the Official Assignee for New Zea-
land may appoint a person to act as liquidator until a successor is appointed
under this section.

If a vacancy occurs in the office of the liquidator, or a liquidator has been
appointed under subsection (6), as the case may be, the court may, on the appli-
cation of the company, or a shareholder or other entitled person, or a director or
creditor of the company, or the Official Assignee for New Zealand, appoint any
person who could be appointed as liquidator under paragraph (a) or paragraph
(b) or paragraph (c), as the case may be, of subsection (2) of section 241 to be
the liquidator of the company.

A liquidator appointed under subsection (7) must, within 10 working days of
being appointed or being notified of his or her appointment, deliver a notice of
his or her appointment to the Registrar for registration.

A person vacating the office of liquidator must, where practicable, provide
such information and give such assistance to that person’s successor as he or
she reasonably requires in taking over the duties of liquidator.

Court supervision of liquidation

On the application of the liquidator, a liquidation committee, or, with the leave
of the court, a creditor, shareholder, other entitled person, or director of a com-
pany in liquidation, the court may—
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(a) give directions in relation to any matter arising in connection with the
liquidation:

(b)  confirm, reverse, or modify an act or decision of the liquidator:
(c)  order an audit of the accounts of the liquidation:

(d)  order the liquidator to produce the accounts and records of the liquid-
ation for audit and to provide the auditor with such information concern-
ing the conduct of the liquidation as the auditor requests:

(e) in respect of any period, review or fix the remuneration of the liquidator
at a level which is reasonable in the circumstances:

(f)  to the extent that an amount retained by the liquidator as remuneration is
found by the court to be unreasonable in the circumstances, order the
liquidator to refund the amount:

(g) declare whether or not the liquidator was validly appointed or validly
assumed custody or control of property:

(h)  make an order concerning the retention or the disposition of the accounts
and records of the liquidation or of the company.

The powers given by subsection (1) are in addition to any other powers a court
may exercise in its jurisdiction relating to liquidators under this Part, and may
be exercised in relation to a matter occurring either before or after the com-
mencement of the liquidation, or the removal of the company from the New
Zealand register, and whether or not the liquidator has ceased to act as liquid-
ator when the application or the order is made.

Subject to subsection (4), a liquidator who has—

(a) obtained a direction of a court with respect to a matter connected with
the exercise of the powers or functions of liquidator; and

(b) acted in accordance with the direction—

is entitled to rely on having so acted as a defence to a claim in relation to any-
thing done or not done in accordance with the direction.

A court may, on the application of any person, order that, by reason of the cir-
cumstances in which a direction was obtained under subsection (1), the liquid-
ator does not have the protection given by subsection (3).

Meaning of failure to comply

In section 286 unless the context otherwise requires, failure to comply means
a failure of a liquidator to comply with a relevant duty arising—

(a)  under this or any other Act or rule of law or rules of court; or

(b)  under any order or direction of a court other than an order to comply
made under that section;—

and comply, compliance, and failed to comply have corresponding meanings.
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In subsection (1), relevant duty includes the duty of a person in his or her cap-
acity as administrator or deed administrator of a company.

Section 285(2): inserted, on 1 November 2007, by section 25 of the Companies Amendment Act

2006 (2006 No 56).

Orders to enforce liquidator’s duties

An application for an order under this section may be made by—

(a)  aliquidator:

(b)  aperson seeking appointment as a liquidator:

(c) aliquidation committee:

(d) a creditor, shareholder, other entitled person, or a director of the com-
pany in liquidation:

(e) a receiver appointed in relation to property of the company in liquid-
ation:

(f)  if the liquidator is a qualified statutory accountant (within the meaning
of section 5(1) of the Financial Reporting Act 2013), a member of the
governing body of the association of accountants of which the qualified
statutory accountant is a member:

(g) if the liquidator is a barrister and solicitor or a solicitor, the President of
the New Zealand Law Society:

(h)  an Official Assignee.

No application may be made to a court by a person other than a liquidator in
relation to a failure to comply unless notice of the failure to comply has been
served on the liquidator not less than 5 working days before the date of the
application and, as at the date of the application, there is a continuing failure to
comply.

If the court is satisfied that there is, or has been, a failure to comply, the court
may—

(a)  relieve the liquidator of the duty to comply wholly or in part; or

(b)  without prejudice to any other remedy which may be available in rela-
tion to a breach of duty by the liquidator, order the liquidator to comply
to the extent specified in the order.

A court may, in relation to a person who fails to comply with an order made
under subsection (3), or is or becomes disqualified under section 280 to
become or remain a liquidator,—

(a) remove the liquidator from office; or

(b)  order that the person may be appointed and act, or may continue to act,
as liquidator, notwithstanding the provisions of section 280.

If the court is satisfied that a person is unfit to act as a liquidator by reason of
persistent failures to comply or the seriousness of a failure to comply,—
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(a)  the court must make a prohibition order; and

(b)  the period of the order is a matter for the discretion of the court but the
court may make a prohibition period for an indefinite period.

A person to whom a prohibition order applies must not—
(a) actas a liquidator in a current or other liquidation; or
(b) act as areceiver in a current or other receivership.
Evidence that, on 2 or more occasions,—

(a)  a court has made an order to comply under this section in respect of the
same person; or

(b) an application for an order to comply under this section has been made
in respect of the same person and that in each case the person has com-
plied after the making of the application and before the hearing,—

is, in the absence of special reasons to the contrary, evidence of persistent fail-
ures to comply for the purposes of this section.

In making an order under this section a court may, if it thinks fit,—
(a) make an order extending the time for compliance; or

(b) impose a term or condition; or

(c) make an ancillary order.

A copy of every order made under subsection (5) must, within 10 working days
of the order being made, be delivered by the applicant to the Official Assignee
for New Zealand who must keep it on a file indexed by reference to the name
of the liquidator concerned.

Section 286(1)(f): replaced, on 1 July 2015, by section 17 of the Financial Reporting Amendment Act
2014 (2014 No 64).

Section 286(5): replaced, on 1 November 2007, by section 26(1) of the Companies Amendment Act
2006 (2006 No 56).

Section 286(7): amended, on 1 November 2007, by section 26(2) of the Companies Amendment Act
2006 (2006 No 56).

Company unable to pay its debts

Meaning of inability to pay debts

Unless the contrary is proved, and subject to section 288, a company is pre-
sumed to be unable to pay its debts if—

(a)  the company has failed to comply with a statutory demand; or

(b)  execution issued against the company in respect of a judgment debt has
been returned unsatisfied in whole or in part; or

(c) a person entitled to a charge over all or substantially all of the property
of the company has appointed a receiver under the instrument creating
the charge; or
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(d) a compromise between a company and its creditors has been put to a
vote in accordance with Part 14 but has not been approved.

Evidence and other matters

On an application to the court for an order that a company be put into liquid-
ation, evidence of failure to comply with a statutory demand is not admissible
as evidence that a company is unable to pay its debts unless the application is
made within 30 working days after the last date for compliance with the
demand.

Section 287 does not prevent proof by other means that a company is unable to
pay its debts.

Information or records acquired under section 178 or, if the court so orders,
under section 179, may be received as evidence that a company is unable to
pay its debts.

In determining whether a company is unable to pay its debts, its contingent or
prospective liabilities may be taken into account.

An application to the court for an order that a company be put into liquidation
on the ground that it is unable to pay its debts may be made by a contingent or
prospective creditor only with the leave of the court; and the court may give
such leave, with or without conditions, only if it is satisfied that a prima facie
case has been made out that the company is unable to pay its debts.

Statutory demand

A statutory demand is a demand by a creditor in respect of a debt owing by a
company made in accordance with this section.

A statutory demand must—

(a) be in respect of a debt that is due and is not less than the prescribed
amount; and

(b)  be in writing; and
(c)  be served on the company; and

(d) require the company to pay the debt, or enter into a compromise under
Part 14, or otherwise compound with the creditor, or give a charge over
its property to secure payment of the debt, to the reasonable satisfaction
of the creditor, within 15 working days of the date of service, or such
longer period as the court may order.

Court may set aside statutory demand
The court may, on the application of the company, set aside a statutory demand.

The application must be—

(a) made within 10 working days of the date of service of the demand; and
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(b)  served on the creditor within 10 working days of the date of service of
the demand.

No extension of time may be given for making or serving an application to
have a statutory demand set aside, but, at the hearing of the application, the
court may extend the time for compliance with the statutory demand.

The court may grant an application to set aside a statutory demand if it is satis-
fied that—

(a) there is a substantial dispute whether or not the debt is owing or is due;
or

(b)  the company appears to have a counterclaim, set-off, or cross-demand
and the amount specified in the demand less the amount of the counter-
claim, set-off, or cross-demand is less than the prescribed amount; or

(c)  the demand ought to be set aside on other grounds.

A demand must not be set aside by reason only of a defect or irregularity
unless the court considers that substantial injustice would be caused if it were
not set aside.

In subsection (5), defect includes a material misstatement of the amount due to
the creditor and a material misdescription of the debt referred to in the demand.

An order under this section may be made subject to conditions.

Additional powers of court on application to set aside statutory demand

If, on the hearing of an application under section 290, the court is satisfied that
there is a debt due by the company to the creditor that is not the subject of a
substantial dispute, or is not subject to a counterclaim, set-off, or cross-
demand, the court may—

(a)  order the company to pay the debt within a specified period and that, in
default of payment, the creditor may make an application to put the com-
pany into liquidation; or

(b) dismiss the application and forthwith make an order under section
241(4) putting the company into liquidation,—

on the ground that the company is unable to pay its debts.

For the purposes of the hearing of an application to put the company into
liquidation pursuant to an order made under subsection (1)(a), the company is
presumed to be unable to pay its debts if it failed to pay the debt within the
specified period.

Voidable transactions

Insolvent transaction voidable
A transaction by a company is voidable by the liquidator if it—

(a)  1s an insolvent transaction; and
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(b)  is entered into within the specified period.
An insolvent transaction is a transaction by a company that—

(a) s entered into at a time when the company is unable to pay its due debts;
and

(b) enables another person to receive more towards satisfaction of a debt
owed by the company than the person would receive, or would be likely
to receive, in the company’s liquidation.

In this section, transaction means any of the following steps by the company:

(a)  conveying or transferring the company’s property:

(b)  creating a charge over the company’s property:

(c)  incurring an obligation:

(d)  undergoing an execution process:

(e) paying money (including paying money in accordance with a judgment
or an order of a court):

(f)  anything done or omitted to be done for the purpose of entering into the
transaction or giving effect to it.

In this section, transaction includes a transaction by a receiver, except a trans-

action that discharges, whether in part or in full, a liability for which the

receiver is personally liable under section 32(1) or (5) of the Receiverships Act

1993 or otherwise personally liable under a contract entered into by the

receiver.

A transaction that is entered into within the restricted period is presumed,

unless the contrary is proved, to be entered into at a time when the company is
unable to pay its due debts.

Where—

(a)  a transaction is, for commercial purposes, an integral part of a continu-
ing business relationship (for example, a running account) between a
company and a creditor of the company (including a relationship to
which other persons are parties); and

(b)  in the course of the relationship, the level of the company’s net indebted-

ness to the creditor is increased and reduced from time to time as the
result of a series of transactions forming part of the relationship;

then—

(c)  subsection (1) applies in relation to all the transactions forming part of
the relationship as if they together constituted a single transaction; and

(d)  the transaction referred to in paragraph (a) may only be taken to be an
insolvent transaction voidable by the liquidator if the effect of applying
subsection (1) in accordance with paragraph (c) is that the single transac-



Reprinted as at
12 November 2018 Companies Act 1993 Part 16 s 292

tion referred to in paragraph (c) is taken to be an insolvent transaction
voidable by the liquidator.

(5)  For the purposes of subsections (1) and (4B), specified period means—

(a)  the period of 2 years before the date of commencement of the liquidation
together with the period commencing on that date and ending at the time
at which the liquidator is appointed; and

(b) in the case of a company that was put into liquidation by the court, the
period of 2 years before the making of the application to the court
together with the period commencing on the date of the making of that
application and ending on the date on which, and at the time at which,
the order was made; and

(c) if—

(i)  an application was made to the court to put a company into liquid-
ation; and

(i1)  after the making of the application to the court a liquidator was
appointed under paragraph (a) or paragraph (b) of section
241(2),—

the period of 2 years before the making of the application to the court

together with the period commencing on the date of the making of that

application and ending on the date and at the time of the commencement
of the liquidation.

(6)  For the purposes of subsection (4A), restricted period means—

(a)  the period of 6 months before the date of commencement of the liquid-
ation together with the period commencing on that date and ending at the
time at which the liquidator is appointed; and

(b) in the case of a company that was put into liquidation by the court, the
period of 6 months before the making of the application to the court
together with the period commencing on the date of the making of that
application and ending on the date on which, and at the time at which,
the order of the court was made; and

(c) if—

(1)  an application was made to the court to put a company into liquid-
ation; and

(i1)  after the making of the application to the court a liquidator was
appointed under paragraph (a) or paragraph (b) of section
241(2),—

the period of 6 months before the making of the application to the court

together with the period commencing on the date of the making of that

283



Reprinted as at

Part 16 s 293 Companies Act 1993 12 November 2018

293
(1)

284

application and ending on the date and at the time of the commencement
of the liquidation.
Compare: 1955 No 63 s 309; 1980 No 43 s 24(1); 1982 No 1525 18

Section 292 heading: replaced, on 1 November 2007, by section 27(1) of the Companies Amendment
Act 2006 (2006 No 56).

Section 292(1): replaced, on 1 November 2007, by section 27(2) of the Companies Amendment Act
2006 (2006 No 56).

Section 292(2): replaced, on 1 November 2007, by section 27(2) of the Companies Amendment Act
2006 (2006 No 56).

Section 292(3): replaced, on 1 November 2007, by section 27(2) of the Companies Amendment Act
2006 (2006 No 56).

Section 292(4): replaced, on 1 November 2007, by section 27(2) of the Companies Amendment Act
2006 (2006 No 56).

Section 292(4): amended, on 31 August 2012, by section 7 of the Companies Amendment Act (No 2)
2012 (2012 No 60).

Section 292(4A): inserted, on 1 November 2007, by section 27(2) of the Companies Amendment Act
2006 (2006 No 56).

Section 292(4B): inserted, on 1 November 2007, by section 27(2) of the Companies Amendment Act
2006 (2006 No 56).

Section 292(5): amended, on 1 November 2007, by section 27(3) of the Companies Amendment Act
2006 (2006 No 56).

Section 292(5)(a): replaced, on 26 April 1999, by section 8(1) of the Companies Amendment Act
1999 (1999 No 19).

Section 292(5)(b): amended, on 26 April 1999, by section 8(2)(a) of the Companies Amendment Act
1999 (1999 No 19).

Section 292(5)(b): amended, on 3 June 1998, by section 12(1) of the Companies Amendment Act
1998 (1998 No 31).

Section 292(5)(c): inserted, on 3 June 1998, by section 12(1) of the Companies Amendment Act 1998
(1998 No 31).

Section 292(5)(c): amended, on 26 April 1999, by section 8(2)(b) of the Companies Amendment Act
1999 (1999 No 19).

Section 292(6): amended, on 1 November 2007, by section 27(4) of the Companies Amendment Act
2006 (2006 No 56).

Section 292(6)(a): replaced, on 26 April 1999, by section 8(3) of the Companies Amendment Act
1999 (1999 No 19).

Section 292(6)(b): amended, on 26 April 1999, by section 8(4)(a) of the Companies Amendment Act
1999 (1999 No 19).

Section 292(6)(b): amended, on 3 June 1998, by section 12(2) of the Companies Amendment Act
1998 (1998 No 31).

Section 292(6)(c): inserted, on 3 June 1998, by section 12(2) of the Companies Amendment Act 1998
(1998 No 31).

Section 292(6)(c): amended, on 26 April 1999, by section 8(4)(b) of the Companies Amendment Act
1999 (1999 No 19).

Voidable charges

A charge over any property or undertaking of a company is voidable by the
liquidator if—
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(a)  the charge was given within the specified period; and

(b) immediately after the charge was given, the company was unable to pay
its due debts.

Subsection (1) does not apply if—

(a)  the charge secures money actually advanced or paid, or the actual price
or value of property sold or supplied to the company, or any other valua-
ble consideration given in good faith by the grantee of the charge at the
time of, or at any time after, the giving of the charge; or

(b) the charge is in substitution for a charge given before the specified
period.

Unless the contrary is proved, a company giving a charge within the restricted
period is presumed to have been unable to pay its due debts immediately after
giving the charge.

Subsection (1A)(b) does not apply to the extent that—

(a) the amount secured by the substituted charge exceeds the amount
secured by the existing charge; or

(b)  the value of the property subject to the substituted charge at the date of
the substitution exceeds the value of the property subject to the existing
charge at that date.

Nothing in subsection (1) applies to a charge given by a company that secures
the unpaid purchase price of property, whether or not the charge is given over
that property, if the instrument creating the charge is executed not later than
30 days after the sale of the property or, in the case of the sale of an estate or
interest in land, not later than 30 days after the final settlement of the sale.

For the purposes of subsection (1A)(a) and subsection (4), where any charge
was given by the company within the period specified in subsection (1), all
payments received by the grantee of the charge after it was given shall be
deemed to have been appropriated so far as may be necessary—

(a) towards repayment of money actually advanced or paid by the grantee to
the company on or after the giving of the charge; or

(b) towards payment of the actual price or value of property sold by the
grantee to the company on or after the giving of the charge; or

(c) towards payment of any other liability of the company to the grantee in
respect of any other valuable consideration given in good faith on or
after the giving of the charge.

For the purposes of subsection (1), specified period means—

(a)  the period of 2 years before the date of commencement of the liquidation
together with the period commencing on that date and ending at the time
at which the liquidator is appointed; and
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in the case of a company that was put into liquidation by the court, the
period of 2 years before the making of the application to the court
together with the period commencing on the date of the making of the
application and ending on the date on which, and at the time at which,
the order of the court was made; and

if—

(i)  an application was made to the court to put a company into liquid-

ation; and

(i1)  after the making of the application to the court a liquidator was
appointed under paragraph (a) or paragraph (b) of section
241(2),—

the period of 2 years before the making of the application to the court
together with the period commencing on the date of the making of that
application and ending on the date and at the time of the commencement
of the liquidation.

For the purposes of subsection (2), restricted period means—

(a)

(b)

(c)

the period of 6 months before the date of commencement of the liquid-
ation together with the period commencing on that date and ending at the
time at which the liquidator is appointed; and

in the case of a company that was put into liquidation by the court, the
period of 6 months before the making of the application to the court
together with the period commencing on the date of the making of the
application and ending on the date on which, and at the time at which,
the order of the court was made; and

if—

(i)  an application was made to the court to put a company into liquid-

ation; and

(i1)  after the making of the application to the court a liquidator was
appointed under paragraph (a) or paragraph (b) of section
241(2),—

the period of 6 months before the making of the application to the court

together with the period commencing on the date of the making of that

application and ending on the date and at the time of the commencement
of the liquidation.

Section 293(1): replaced, on 1 November 2007, by section 28(1) of the Companies Amendment Act
2006 (2006 No 56).

Section 293(1A): inserted, on 1 November 2007, by section 28(1) of the Companies Amendment Act
2006 (2006 No 56).

Section 293(3): amended, on 1 November 2007, by section 28(2) of the Companies Amendment Act
2006 (2006 No 56).

Section 293(5): amended, on 1 November 2007, by section 28(3) of the Companies Amendment Act
2006 (2006 No 56).
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Section 293(6)(a): replaced, on 26 April 1999, by section 9(1) of the Companies Amendment Act
1999 (1999 No 19).

Section 293(6)(a): amended, on 1 November 2007, by section 28(4) of the Companies Amendment
Act 2006 (2006 No 56).

Section 293(6)(b): amended, on 1 November 2007, by section 28(4) of the Companies Amendment
Act 2006 (2006 No 56).

Section 293(6)(b): amended, on 26 April 1999, by section 9(2)(a) of the Companies Amendment Act
1999 (1999 No 19).

Section 293(6)(b): amended, on 3 June 1998, by section 13(1) of the Companies Amendment Act
1998 (1998 No 31).

Section 293(6)(c): inserted, on 3 June 1998, by section 13(1) of the Companies Amendment Act 1998
(1998 No 31).

Section 293(6)(c): amended, on 1 November 2007, by section 28(4) of the Companies Amendment
Act 2006 (2006 No 56).

Section 293(6)(c): amended, on 26 April 1999, by section 9(2)(b) of the Companies Amendment Act
1999 (1999 No 19).

Section 293(7)(a): replaced, on 26 April 1999, by section 9(3) of the Companies Amendment Act
1999 (1999 No 19).

Section 293(7)(b): amended, on 26 April 1999, by section 9(4)(a) of the Companies Amendment Act
1999 (1999 No 19).

Section 293(7)(b): amended, on 3 June 1998, by section 13(2) of the Companies Amendment Act
1998 (1998 No 31).

Section 293(7)(c): inserted, on 3 June 1998, by section 13(2) of the Companies Amendment Act 1998
(1998 No 31).

Section 293(7)(c): amended, on 26 April 1999, by section 9(4)(b) of the Companies Amendment Act
1999 (1999 No 19).

Procedure for setting aside transactions and charges

A liquidator who wishes to set aside a transaction or charge that is voidable
under section 292 or 293 must—

(a) file a notice with the court that meets the requirements set out in subsec-
tion (2); and

(b)  serve the notice as soon as practicable on—

(i)  the other party to the transaction or the charge holder, as the case
may be; and

(i1)  any other party from whom the liquidator intends to recover.
The liquidator’s notice must—
(a)  be in writing; and
(b) state the liquidator’s postal, email, and street addresses; and
(c)  specify the transaction or charge to be set aside; and

(d)  describe the property or state the amount that the liquidator wishes to
recover; and

(e) state that the person named in the notice may object to the transaction or
charge being set aside by sending to the liquidator a written notice of
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objection that is received by the liquidator at his or her postal, email, or
street address within 20 working days after the liquidator’s notice has
been served on that person; and

(f)  state that the written notice of objection must contain full particulars of
the reasons for objecting and must identify any documents that evidence
or substantiate the reasons for objecting; and

(g) state that the transaction or charge will be set aside as against the person
named in the notice if that person does not object; and

(h)  state that if the person named in the notice does object, the liquidator
may apply to the court for the transaction or charge to be set aside.

The transaction or charge is automatically set aside as against the person on
whom the liquidator has served the liquidator’s notice, if that person has not
objected by sending to the liquidator a written notice of objection that is
received by the liquidator at his or her postal, email, or street address within 20
working days after the liquidator’s notice has been served on that person.

The notice of objection must contain full particulars of the reasons for object-
ing and must identify documents that evidence or substantiate the reasons for
objecting.

A transaction or charge that is not automatically set aside may still be set aside
by the court on the liquidator’s application.

Section 294: replaced, on 1 November 2007, by section 29 of the Companies Amendment Act 2006
(2006 No 56).

Other orders

If a transaction or charge is set aside under section 294, the court may make 1
or more of the following orders:

(a) an order that a person pay to the company an amount equal to some or
all of the money that the company has paid under the transaction:

(b)  an order that a person transfer to the company property that the company
has transferred under the transaction:

(c) an order that a person pay to the company an amount that, in the court’s
opinion, fairly represents some or all of the benefits that the person has
received because of the transaction:

(d) an order that a person transfer to the company property that, in the
court’s opinion, fairly represents the application of either or both of the
following:

(i)  money that the company has paid under the transaction:

(i1)  proceeds of property that the company has transferred under the
transaction:

(e) an order releasing, in whole or in part, a charge given by the company:
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(f) an order requiring security to be given for the discharge of an order
made under this section:

(g) an order specifying the extent to which a person affected by the setting
aside of a transaction or by an order made under this section is entitled to
claim as a creditor in the liquidation.

Compare: Corporations Act 2001 s 588FF(1)(a)—(d) (Aust)

Section 295: replaced, on 1 November 2007, by section 30 of the Companies Amendment Act 2006
(2006 No 56).

Additional provisions relating to setting aside transactions and charges

The setting aside of a transaction or an order made under section 295 does not
affect the title or interest of a person in property which that person has
acquired—

(a)  from a person other than the company; and

(b)  for valuable consideration; and

(c)  without knowledge of the circumstances under which the property was
acquired from the company.

The setting aside of a charge or an order made under section 295 does not

affect the title or interest of a person in property which that person has

acquired—

(a) as the result of the exercise of a power of sale by the grantee of the
charge; and

(b) for valuable consideration; and

(c)  without knowledge of the circumstances relating to the giving of the
charge.

A court must not order the recovery of property of a company (or its equivalent
value) by a liquidator, whether under this Act, any other enactment, or in law
or in equity, if the person from whom recovery is sought (A) proves that when
A received the property—

(a) A acted in good faith; and

(b)  areasonable person in A’s position would not have suspected, and A did
not have reasonable grounds for suspecting, that the company was, or
would become, insolvent; and

(c) A gave value for the property or altered A’s position in the reasonably
held belief that the transfer of the property to A was valid and would not
be set aside.

Nothing in the Land Transfer Act 2017 restricts the operation of this section or
sections 292 to 295.
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Section 296(3): replaced, on 1 November 2007, by section 31 of the Companies Amendment Act
2006 (2006 No 56).

Section 296(4): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Recovery in other cases

Transactions at undervalue
Under subsection (2) the liquidator may recover from a person (X) the amount
C in the formula A — B = C, where—

(a) A is the value that X received from a company under a transaction to
which the company was or is a party; and

(b)  Bis the value (if any) that the company received from X under the trans-
action.
The liquidator may recover the difference in value (that is, C in the formula in
subsection (1)) from X if—
(a)  the company entered into the transaction within the specified period; and
(b)  either—
(i)  the company was unable to pay its due debts when it entered into
the transaction; or
(i) the company became unable to pay its due debts as a result of
entering into the transaction.
For the purposes of this section,—
(a) transaction has the same meaning as in section 292(3):
(b) specified period means—

(1)  the period of 2 years before the date of commencement of the
liquidation together with the period commencing on that date and
ending at the time at which the liquidator is appointed; and

(i1))  in the case of a company that was put into liquidation by the court,
the period of 2 years before the making of the application to the
court together with the period commencing on the date of the
making of that application and ending on the date on which, and
at the time at which, the order of the court was made; and

(i) if—

(A) an application was made to the court to put a company into
liquidation; and

(B) after the making of the application to the court a liquidator
was appointed under paragraph (a) or paragraph (b) of sec-
tion 241(2),—

the period of 2 years before the making of the application to the

court together with the period commencing on the date of the
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making of that application and ending on the date and at the time
of the commencement of the liquidation.

Section 297(1): replaced, on 1 November 2007, by section 32(1) of the Companies Amendment Act
2006 (2006 No 56).

Section 297(2): replaced, on 1 November 2007, by section 32(1) of the Companies Amendment Act
2006 (2006 No 56).

Section 297(3)(a): replaced, on 1 November 2007, by section 32(2) of the Companies Amendment
Act 2006 (2006 No 56).

Section 297(3)(b)(i): replaced, on 26 April 1999, by section 10(1) of the Companies Amendment Act
1999 (1999 No 19).

Section 297(3)(b)(i): amended, on 1 November 2007, by section 32(3) of the Companies Amendment
Act 2006 (2006 No 56).

Section 297(3)(b)(ii): amended, on 1 November 2007, by section 32(3) of the Companies Amend-
ment Act 2006 (2006 No 56).

Section 297(3)(b)(ii): amended, on 26 April 1999, by section 10(2)(a) of the Companies Amendment
Act 1999 (1999 No 19).

Section 297(3)(b)(ii): amended, on 3 June 1998, by section 14 of the Companies Amendment Act
1998 (1998 No 31).

Section 297(3)(b)(iii): inserted, on 3 June 1998, by section 14 of the Companies Amendment Act
1998 (1998 No 31).

Section 297(3)(b)(iii): amended, on 1 November 2007, by section 32(3) of the Companies Amend-
ment Act 2006 (2006 No 56).

Section 297(3)(b)(iii): amended, on 26 April 1999, by section 10(2)(b) of the Companies Amendment
Act 1999 (1999 No 19).

Transactions for inadequate or excessive consideration with directors and
certain other persons

Where, within the specified period, a company has acquired a business or prop-
erty from, or the services of,—

(a) a person who was, at the time of the acquisition, a director of the com-
pany, or a nominee or relative of or a trustee for, or a trustee for a rela-
tive of, a director of the company; or

(b) a person, or a relative of a person, who, at the time of the acquisition,
had control of the company; or

(c) another company that was, at the time of the acquisition, controlled by a
director of the company, or a nominee or relative of or a trustee for, or a
trustee for a relative of, a director of the company; or

(d) another company that was, at the time of the acquisition, a related com-
pany,—

the liquidator may recover from the person, relative, company, or related com-

pany, as the case may be, any amount by which the value of the consideration

given for the acquisition of the business, property, or services exceeded the
value of the business, property, or services at the time of the acquisition.
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Where, within the specified period, a company has disposed of a business or
property, or provided services, or issued shares, to—

(a)

(b)

(c)

(d)

a person who was, at the time of the disposition, provision, or issue, a
director of the company, or a nominee or relative of or a trustee for, or a
trustee for a relative of, a director of the company; or

a person, or a relative of a person, who, at the time of the disposition,
provision, or issue, had control of the company; or

another company that was, at the time of the disposition, provision, or
issue, controlled by a director of the company, or a nominee or relative
of or a trustee for, or a trustee for a relative of, a director of the com-
pany; or

another company that, at the time of the disposition, provision, or issue,
was a related company,—

the liquidator may recover from the person, relative, company, or related com-
pany, as the case may be, any amount by which the value of the business, prop-
erty, or services, or the value of the shares, at the time of the disposition, provi-
sion, or issue exceeded the value of any consideration received by the com-

pany.

For the purposes of this section,—

(2)

(b)

the value of a business or property includes the value of any goodwill
attaching to the business or property; and

the provisions of section 7 apply with such modifications as may be
necessary to determine control of a company.

For the purposes of subsections (1) and (2), specified period means—

(a)

(b)

(c)

the period of 3 years before the date of commencement of the liquidation
together with the period commencing on that date and ending at the time
at which the liquidator is appointed; and

in the case of a company that was put into liquidation by the court, the
period of 3 years before the making of the application to the court
together with the period commencing on the date of the making of the
application and ending on the date on which, and at the time at which,
the order of the court was made; and

if—

(i)  an application was made to the court to put a company into liquid-

ation; and

(i1)  after the making of the application to the court a liquidator was
appointed under paragraph (a) or paragraph (b) of section
241(2),—

the period of 3 years before the making of the application to the court

together with the period commencing on the date of the making of that
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application and ending on the date and at the time of the commencement
of the liquidation.
Compare: 1955 No 63 s 311C; 1980 No 43 s 28

Section 298(4)(a): replaced, on 26 April 1999, by section 11(1) of the Companies Amendment Act
1999 (1999 No 19).

Section 298(4)(b): amended, on 26 April 1999, by section 11(2)(a) of the Companies Amendment
Act 1999 (1999 No 19).

Section 298(4)(b): amended, on 3 June 1998, by section 15 of the Companies Amendment Act 1998
(1998 No 31).

Section 298(4)(c): inserted, on 3 June 1998, by section 15 of the Companies Amendment Act 1998
(1998 No 31).

Section 298(4)(c): amended, on 26 April 1999, by section 11(2)(b) of the Companies Amendment
Act 1999 (1999 No 19).

Court may set aside certain securities and charges

Subject to subsection (2), if a company that is in liquidation is unable to meet
all its debts, the court, on the application of the liquidator, may order that a
security or charge, or part of it, created by the company over any of its property
or undertaking in favour of—

(a) a person who was, at the time the security or charge was created, a
director of the company, or a nominee or relative of or a trustee for, or a
trustee for a relative of, a director of the company; or

(b) aperson, or a relative of a person, who, at the time when the security or
charge was created, had control of the company; or

(c)  another company that was, when the security or charge was created, con-
trolled by a director of the company, or a nominee or relative of or a
trustee for, or a trustee for a relative of, a director of the company; or

(d) another company, that at the time when the security or charge was cre-
ated, was a related company,—

shall, so far as any security on the property or undertaking is conferred, be set
aside as against the liquidator of the company, if the court considers that, hav-
ing regard to the circumstances in which the security or charge was created, the
conduct of the person, relative, company, or related company, as the case may
be, in relation to the affairs of the company, and any other relevant circum-
stances, it is just and equitable to make the order.

Subsection (1) does not apply to a security or charge that has been transferred
by the person in whose favour it was originally created and has been purchased
by another person (whether or not from the first-mentioned person) if,—

(a) at the time of the purchase, the purchaser was not a person specified in
any of paragraphs (a) to (d) of that subsection; and

(b)  the purchase was made in good faith and for valuable consideration.

The court may make such other orders as it thinks proper for the purpose of
giving effect to an order under this section.
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Nothing in the Land Transfer Act 2017 restricts the operation of this section.

The provisions of section 7 apply with such modifications as may be necessary
to determine control of a company.
Compare: 1955 No 63 s 311B; 1980 No 43 s 27

Section 299(4): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Liability if proper accounting records not kept
Subject to subsection (2), if—

(a) a company that is in liquidation and is unable to pay all its debts has
failed to comply with—

(i)  section 194 (which relates to the keeping of accounting records);
or

(i1)  section 201 or 202 (which relates to the preparation of financial
statements or group financial statements) or any other enactment
that requires the company to prepare financial statements or group
financial statements; and

(b)  the court considers that—

(i)  the failure to comply has contributed to the company’s inability to
pay all its debts, or has resulted in substantial uncertainty as to the
assets and liabilities of the company, or has substantially impeded
the orderly liquidation; or

(i)  for any other reason it is proper to make a declaration under this
section,—

the court, on the application of the liquidator, may, if it thinks it proper to do
so0, declare that any 1 or more of the directors and former directors of the com-
pany is, or are, personally responsible, without limitation of liability, for all or
any part of the debts and other liabilities of the company as the court may
direct.

The court must not make a declaration under subsection (1) in relation to a per-
son if the court considers that the person—

(a)  took all reasonable steps to secure compliance by the company with the
applicable provision referred to in paragraph (a) of that subsection; or

(b)  had reasonable grounds to believe and did believe that a competent and
reliable person was charged with the duty of seeing that that provision
was complied with and was in a position to discharge that duty.

The court may give any direction it thinks fit for the purpose of giving effect to
the declaration.

The court may make a declaration under this section even though the person
concerned is liable to be convicted of an offence.
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An order under this section is deemed to be a final judgment within the mean-
ing of section 17(1)(a) of the Insolvency Act 2006.
Compare: 1955 No 63 s 319; 1980 No 43 s 31

Section 300(1)(a): replaced, on 1 April 2014, by section 37 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Section 300(5): amended, on 3 December 2007, by section 445 of the Insolvency Act 2006 (2006
No 55).

Power of court to require persons to repay money or return property

If, in the course of the liquidation of a company, it appears to the court that a
person who has taken part in the formation or promotion of the company, or a
past or present director, manager, administrator, liquidator, or receiver of the
company, has misapplied, or retained, or become liable or accountable for,
money or property of the company, or been guilty of negligence, default, or
breach of duty or trust in relation to the company, the court may, on the appli-
cation of the liquidator or a creditor or shareholder,—

(a) inquire into the conduct of the promoter, director, manager, administra-
tor, liquidator, or receiver; and

(b)  order that person—

(i)  to repay or restore the money or property or any part of it with
interest at a rate the court thinks just; or

(i1))  to contribute such sum to the assets of the company by way of
compensation as the court thinks just; or

(c)  where the application is made by a creditor, order that person to pay or
transfer the money or property or any part of it with interest at a rate the
court thinks just to the creditor.

This section has effect even though the conduct may constitute an offence.

An order for payment of money under this section is deemed to be a final judg-
ment within the meaning of section 17(1)(a) of the Insolvency Act 2006.

In making an order under subsection (1) against a past or present director, the
court must, where relevant, take into account any action that person took for
the appointment of an administrator to the company under Part 15A.

Compare: 1955 No 63 s 321; 1980 No 43 s 33

Section 301(1): amended, on 1 November 2007, by section 14(1) of the Companies Amendment Act
2006 (2006 No 56).

Section 301(1)(a): amended, on 1 November 2007, by section 14(1) of the Companies Amendment
Act 2006 (2006 No 56).

Section 301(3): amended, on 3 December 2007, by section 445 of the Insolvency Act 2006 (2006
No 55).

Section 301(4): inserted, on 1 November 2007, by section 14(2) of the Companies Amendment Act
2006 (2006 No 56).
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Creditors’ claims

Application of bankruptcy rules to liquidation of insolvent companies
Subject to this Part, the rules in force under the law of bankruptcy with respect

to the estates of persons adjudged bankrupt apply in the liquidation of a com-
pany that is unable to pay its debts to—

(a)  the rights of secured and unsecured creditors:
(b)  claims by creditors:
(c)  the valuation of annuities and future and contingent liabilities—

and all persons who in any such case would be entitled to make claims and
receive payment in whole or in part are so entitled in the liquidation.

In applying in a liquidation the rules in force under the law of bankruptcy, a
claim made under section 304 and admitted by a liquidator is to be treated as if
it were a debt proved in accordance with the requirements of the Insolvency
Act 2006.

Section 302(2): amended, on 3 December 2007, by section 445 of the Insolvency Act 2006 (2006
No 55).

Admissible claims

Subject to subsection (2), a debt or liability, present or future, certain or contin-
gent, whether it is an ascertained debt or a liability for damages, may be admit-
ted as a claim against a company in liquidation.

Fines, monetary penalties, sentences of reparation, orders, and costs to which
section 308 applies are not claims that may be admitted against a company in
liquidation.

Section 303: replaced, on 1 July 1994, by section 34 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Section 303(2): amended, on 8 September 2018, by section 24 of the Statutes Amendment Act 2018
(2018 No 27).

Claims by unsecured creditors

A claim by an unsecured creditor against a company in liquidation must be
made in the prescribed form and must—

(a)  contain full particulars of the claim; and
(b) identify any documents that evidence or substantiate the claim.

The liquidator may require the production of a document referred to in subsec-
tion (1)(b).

The liquidator must, as soon as practicable, either admit or reject a claim in
whole or in part, and if the liquidator subsequently considers that a claim has
been wrongly admitted or rejected in whole or in part, may revoke or amend
that decision.
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If a liquidator rejects a claim, whether in whole or in part, he or she must forth-
with give notice in writing of the rejection to the creditor.

The costs of making a claim under subsection (1) or producing a document
under subsection (2) must be met by the creditor making the claim.

Every person who—

(a) makes, or authorises the making of, a claim under this section that is
false or misleading in a material particular knowing it to be false or mis-
leading; or

(b)  omits, or authorises the omission, from a claim under this section of any
matter knowing that the omission makes the claim false or misleading in
a material particular—

commits an offence, and is liable on conviction to the penalties set out in sec-
tion 373(4).

Rights and duties of secured creditors

A secured creditor may—

(a) realise property subject to a charge, if entitled to do so; or

(b)  value the property subject to the charge and claim in the liquidation as an
unsecured creditor for the balance due, if any; or

(c)  surrender the charge to the liquidator for the general benefit of creditors
and claim in the liquidation as an unsecured creditor for the whole debt.

A secured creditor may exercise the power referred to in paragraph (a) of sub-
section (1) whether or not the secured creditor has exercised the power referred
to in paragraph (b) of that subsection.

A secured creditor who realises property subject to a charge—

(a) may, unless the liquidator has accepted a valuation and claim by the
secured creditor under subsection (6), claim as an unsecured creditor for
any balance due after deducting the net amount realised:

(b)  must account to the liquidator for any surplus remaining from the net
amount realised after satisfaction of the debt, including interest payable
in respect of that debt up to the time of its satisfaction, and after making
any proper payments to the holder of any other charge over the property
subject to the charge.

If a secured creditor values the security and claims as an unsecured creditor for
the balance due, if any, the valuation and any claim must be made in the pre-
scribed form and—

(a)  contain full particulars of the valuation and any claim; and

(b)  contain full particulars of the charge including the date on which it was
given; and

(c)  identify any documents that substantiate the claim and the charge.
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The liquidator may require production of any document referred to in subsec-
tion (4)(c).

Where a claim is made by a secured creditor under subsection (4), the liquid-
ator must—
(a)  accept the valuation and claim; or

(b)  reject the valuation and claim in whole or in part, but—

(i)  where a valuation and claim is rejected in whole or in part, the
creditor may make a revised valuation and claim within 10 work-
ing days of receiving notice of the rejection; and

(i1))  the liquidator may, if he or she subsequently considers that a valu-
ation and claim was wrongly rejected in whole or in part, revoke
or amend that decision.

Where the liquidator—
(a) accepts a valuation and claim under subsection (6)(a); or
(b)  accepts a revised valuation and claim under subsection (6)(b)(i); or

(c) accepts a valuation and claim on revoking or amending a decision to
reject a claim under subsection (6)(b)(ii),—

the liquidator may, unless the secured creditor has realised the property, at any
time, redeem the security on payment of the assessed value.

The liquidator may at any time, by notice in writing, require a secured creditor,
within 20 working days after receipt of the notice, to—

(a) elect which of the powers referred to in subsection (1) the creditor
wishes to exercise; and

(b) if the creditor elects to exercise the power referred to in paragraph (b) or
paragraph (c) of that subsection, exercise the power within that period.

A secured creditor on whom notice has been served under subsection (8) who
fails to comply with the notice, is to be taken as having surrendered the charge
to the liquidator under subsection (1)(c) for the general benefit of creditors, and
may claim in the liquidation as an unsecured creditor for the whole debt.

A secured creditor who has surrendered a charge under subsection (1)(c) or
who is taken as having surrendered a charge under subsection (9) may, with the
leave of the court or the liquidator and subject to such terms and conditions as
the court or the liquidator thinks fit, at any time before the liquidator has real-
ised the property charged,—

(a)  withdraw the surrender and rely on the charge; or
(b)  submit a new claim under this section.

Every person who—



Reprinted as at
12 November 2018 Companies Act 1993 Part 16 s 308

306
()

2

307
(D

2

308

(a) makes, or authorises the making of, a claim under subsection (4) that is
false or misleading in a material particular knowing it to be false or mis-
leading; or

(b)  omits, or authorises the omission, from a claim under that subsection of

any matter knowing that the omission makes the claim false or mislead-
ing in a material particular—

commits an offence, and is liable on conviction to the penalties set out in sec-
tion 373(4).

Section 305(4): replaced, on 1 July 1994, by section 35 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Ascertainment of amount of claim

The amount of a claim must be ascertained as at the date and time of com-
mencement of the liquidation.

The amount of a claim based on a debt or liability denominated in a currency
other than New Zealand currency must be converted into New Zealand cur-
rency at the rate of exchange on the date of commencement of the liquidation,
or, if there is more than 1 rate of exchange on that date, at the average of those
rates.

Section 306(1): amended, on 26 April 1999, by section 12 of the Companies Amendment Act 1999
(1999 No 19).

Claim not of an ascertained amount

If a claim is subject to a contingency, or is for damages, or, if for some other
reason, the amount of the claim is not certain, the liquidator may—

(a) make an estimate of the amount of the claim; or
(b)  refer the matter to the court for a decision on the amount of the claim.

On the application of the liquidator, or of a claimant who is aggrieved by an
estimate made by the liquidator, the court shall determine the amount of the
claim as it sees fit.

Fines and penalties
Nothing in this Part limits or affects the recovery of—

(a) a fine, monetary penalty, sentence of reparation, or other order for the
payment of money imposed on a company, whether before or after the
commencement of the liquidation of the company, for the commission of
an offence; or

(b) a monetary penalty payable to the Crown imposed on a company by a
court, whether before or after the commencement of the liquidation of
the company, for the breach of any enactment; or

(c)  costs ordered to be paid by the company in relation to proceedings for
the offence or breach.
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Section 308(a): amended, on 8 September 2018, by section 25 of the Statutes Amendment Act 2018
(2018 No 27).

Claims relating to debts payable after commencement of liquidation

A claim in respect of a debt that, but for the liquidation, would not be payable
until a date that is 6 months, or later than 6 months, after the date of com-
mencement of the liquidation is to be treated, for the purposes of this Part, as a
claim for the present value of the debt.

For the purposes of subsection (1), the present value of a debt is to be deter-
mined by deducting from the amount of the debt interest at the interest rate as
defined in section 12(3) of the Interest on Money Claims Act 2016 (as at the
date of commencement of the liquidation) for the period from the date on
which the company is put into liquidation to the date when the debt is due.

Section 309(1): amended, on 26 April 1999, by section 13 of the Companies Amendment Act 1999
(1999 No 19).

Section 309(2): amended, on 1 January 2018, by section 29 (transitional provision applies, see Sched-
ule 1 clause 6) of the Interest on Money Claims Act 2016 (2016 No 51).

Mutual credit and set-off

Where there have been mutual credits, mutual debts, or other mutual dealings

between a company and a person who seeks or, but for the operation of this

section, would seek to have a claim admitted in the liquidation of the com-

pany,—

(a)  an account must be taken of what is due from the one party to the other
in respect of those credits, debts, or dealings; and

(b) an amount due from one party must be set off against an amount due
from the other party; and

(c) only the balance of the account may be claimed in the liquidation, or is
payable to the company, as the case may be.

A person, other than a related person, is not entitled under this section to claim
the benefit of a set-off arising from—

(a) a transaction made within the specified period, being a transaction by
which the person gave credit to the company or the company gave credit
to the person; or

(b)  the assignment within the specified period to that person of a debt owed
by the company to another person—

unless the person proves that, at the time of the transaction or assignment, the
person did not have reason to suspect that the company was unable to pay its
debts as they became due.

A related person is not entitled under this section to claim the benefit of a set-
off arising from—
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(a) a transaction made within the restricted period, being a transaction by
which the related person gave credit to the company or the company
gave credit to the related person; or

(b)  the assignment within the restricted period to that person of a debt owed
by the company to another person—

unless the related person proves that, at the time of the transaction or assign-
ment, the related person did not have reason to suspect that the company was
unable to pay its debts as they became due.

This section does not apply to an amount paid or payable by a shareholder—

(a)  as the consideration, or part of the consideration, for the issue of a share;
or

(b) in satisfaction of a call in respect of an outstanding liability of the share-
holder made by the board of directors or by the liquidator.

In this section, related person means a related company and includes a
director of the company in liquidation.

For the purposes of subsection (2), specified period means—

(a)  the period of 6 months before the date of commencement of the liquid-
ation together with the period commencing on that date and ending at the
time at which the liquidator is appointed; and

(b) in the case of a company that was put into liquidation by the court, the
period of 6 months before the making of the application to the court
together with the period commencing on the date of the making of that
application and ending on the date on which, and at the time at which,
the order of the court was made; and

(c) if—

(i)  an application was made to the court to put a company into liquid-
ation; and

(i1)  after the making of the application to the court a liquidator was
appointed under paragraph (a) or paragraph (b) of section
241(2),—
the period of 6 months before the making of the application to the court
together with the period commencing on the date of the making of that applica-
tion and ending on the date and at the time of the commencement of the liquid-
ation.

For the purposes of subsection (3), restricted period means—

(a)  the period of 2 years before the date of commencement of the liquidation
together with the period commencing on that date and ending at the time
at which the liquidator is appointed; and

(b) in the case of a company that was put into liquidation by the court, the
period of 2 years before the making of the application to the court
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together with the period commencing on the date of the making of that
application and ending on the date on which, and at the time at which,
the order of the court was made; and

(c) if—

(i)  an application was made to the court to put a company into liquid-
ation; and

(i1)  after the making of the application to the court a liquidator was
appointed under paragraph (a) or paragraph (b) of section
241(2),—

the period of 2 years before the making of the application to the court

together with the period commencing on the date of the making of that

application and ending on the date and at the time of the commencement
of the liquidation.

Section 310(6)(a): replaced, on 26 April 1999, by section 14(1) of the Companies Amendment Act
1999 (1999 No 19).

Section 310(6)(b): amended, on 26 April 1999, by section 14(2)(a) of the Companies Amendment
Act 1999 (1999 No 19).

Section 310(6)(b): amended, on 3 June 1998, by section 16(1) of the Companies Amendment Act
1998 (1998 No 31).

Section 310(6)(c): inserted, on 3 June 1998, by section 16(1) of the Companies Amendment Act 1998
(1998 No 31).

Section 310(6)(c): amended, on 26 April 1999, by section 14(2)(b) of the Companies Amendment
Act 1999 (1999 No 19).

Section 310(7)(a): replaced, on 26 April 1999, by section 14(3) of the Companies Amendment Act
1999 (1999 No 19).

Section 310(7)(b): amended, on 26 April 1999, by section 14(4)(a) of the Companies Amendment
Act 1999 (1999 No 19).

Section 310(7)(b): amended, on 3 June 1998, by section 16(2) of the Companies Amendment Act
1998 (1998 No 31).

Section 310(7)(c): inserted, on 3 June 1998, by section 16(2) of the Companies Amendment Act 1998
(1998 No 31).

Section 310(7)(c): amended, on 26 April 1999, by section 14(4)(b) of the Companies Amendment
Act 1999 (1999 No 19).

Definitions relating to set-off under netting agreement
In this Act, unless the context otherwise requires,—
Bank means the Reserve Bank of New Zealand

bilateral netting agreement means an agreement that provides, in respect of
transactions between 2 persons to which the agreement applies,—

(a)  that on the occurrence of an event specified in the agreement, all or any
of those transactions must (or may, at the option of a party) be termin-
ated and—

(i)  an account taken of all money due between the parties in respect
of the terminated transactions; and
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(i1) all obligations in respect of that money satisfied by payment of
the net amount due from or on behalf of the party having a net
debit to or on behalf of the party having a net credit; or

(b)  that each transaction is to be debited or credited to an account with the
effect that the rights and obligations of each party that existed in respect
of the relevant account prior to the transaction are extinguished and
replaced by rights and obligations in respect of the net debit due on the
relevant account after taking into account that transaction; or

(c) that amounts payable by each party to the other party are to be paid or
satisfied by payment of the net amount of those obligations by the party
having a net debit to the party having a net credit;—

but does not include any bilateral netting agreement that is part of a multilateral
netting agreement

clearing house means a person that provides clearing or settlement services in
respect of financial transactions between parties to a multilateral netting agree-
ment

multilateral netting agreement means an agreement that provides for the
settlement, between more than 2 persons, of payment obligations arising under
transactions that are subject to the agreement, and that provides, in respect of
transactions to which it relates, that debits and credits arising between the par-
ties are to be brought into account so that amounts payable by or to each party
are satisfied by—

(a) payment by or on behalf of each party having a net debit to or on behalf
of a clearing house (whether as agent or as principal) or a party having a
net credit; and

(b)  receipt by or on behalf of each party having a net credit from or on
behalf of a clearing house (whether as agent or as principal) or a party
having a net debit

netted balance means any amount calculated under a netting agreement as the
net debit payable by or on behalf of a party to the agreement to or on behalf of
another party to the agreement in respect of all or any transactions to which the
netting agreement applies

netting agreement means a bilateral netting agreement or a recognised multi-
lateral netting agreement

recognised clearing house means a clearing house declared under section
310K to be a recognised clearing house

recognised multilateral netting agreement means a multilateral netting
agreement that is contained in, or is subject to, the rules of a recognised clear-
ing house.

Section 310A: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).
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310B Application of set-off under netting agreement
(1)  Despite anything in section 313, sections 310A to 3100 apply—
(a)  to anetting agreement—
(1)  made in or evidenced by writing; and

(i1))  in which the application of sections 310A to 3100 has not been
expressly excluded; and

(iii)) whether made before or after the commencement of this section;
and

(b)  to all obligations under a netting agreement (whether those obligations
are payable in New Zealand currency or in some other currency).

(2)  Sections 310A to 3100 apply despite—

(a) any disposal of rights under a transaction that is subject to a netting
agreement in contravention of a prohibition in the netting agreement; or

(b)  the creation of a charge or other interest in respect of the rights referred
to in paragraph (a) in contravention of a prohibition in the netting agree-
ment.

(3) Nothing in sections 310A to 3100 applies to an amount paid or payable by a
shareholder—

(a) as the consideration, or part of the consideration, for the issue of a share;
or

(b) in satisfaction of a call in respect of an outstanding liability of the share-
holder made by the board of directors or by the liquidator.
Section 310B: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999

(1999 No 19).
310C Calculation of netted balance
If a company that is a party to a netting agreement is in liquidation,—

(a) any netted balance payable by or to the company must be calculated in
accordance with the netting agreement; and

(b) that netted balance constitutes the amount that may be claimed in the
liquidation or is payable to the company, as the case may be, in respect
of the transactions that are included in the calculation.

Section 310C: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

310D Mutuality required for transactions under bilateral netting agreements

(1)  Sections 310A to 3100 apply to transactions that are subject to a bilateral net-
ting agreement only if those transactions constitute mutual credits, mutual
debts, or other mutual dealings.
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2

3)

310E

(M

2

310F

(1

2

Subsection (3) applies for the purpose of determining under this section
whether there are mutual credits, mutual debts, or other mutual dealings.

A debt or other liability incurred by a person (T) who holds property as a
trustee is to be regarded as incurred by T in the same capacity as that in which
T holds the property, if T incurs, and is authorised by the terms of the trust to
incur, the debt or other liability acting as the trustee.

Section 310D: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

Section 310D(2): inserted, on 31 March 2017, by section 31 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 310D(3): inserted, on 31 March 2017, by section 31 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

When mutuality required for transactions under recognised multilateral
netting agreements

Sections 310A to 3100 apply to transactions that are subject to a recognised
multilateral netting agreement, whether or not those transactions constitute
mutual credits, mutual debts, or other mutual dealings.

Despite subsection (1), sections 310A to 3100 do not apply to transactions that
are subject to a recognised multilateral netting agreement if—

(a)  those transactions do not constitute mutual credits, mutual debts, or other
mutual dealings; and

(b)  a party to any of those transactions is acting as a trustee for another per-
son; and

(c) the party acting as trustee is not authorised by the terms of the trust of
which the party is a trustee to enter into the transaction.

Section 310E: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

Application of set-off under section 310 to transactions subject to netting
agreements

Section 310 does not apply to transactions that are subject to a netting agree-
ment to which sections 310A to 3100 apply.

However, a netted balance is to be treated as an amount to which section
310(1) applies if the company that is in liquidation and the other party to the
netting agreement also have mutual credits, mutual debts, or other mutual deal-
ings between them that are not subject to the netting agreement.

Section 310F: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).
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310G Transactions under netting agreement and effect on certain sections

(1)  Nothing in sections 310A to 3100 prevents the operation of section 56 or sec-
tion 292 or section 297 or section 298 in respect of a transaction that is subject
to a netting agreement.

(2) However, nothing in section 292(4A) applies to a transaction that is subject to a
netting agreement.

(3)  For the purposes of sections 292 and 297, the term transaction, in relation to a
company, does not include a netting agreement entered into by the company,
except to the extent that the effect of entering into the netting agreement is to
reduce any amount that was owing by or to the company at the time the com-
pany entered into the agreement.

Section 310G: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

Section 310G(2): amended, on 7 July 2010, by section 6 of the Companies Amendment Act
(No 2) 2010 (2010 No 53).

310H Rights under netting agreement not affected by commencement of
liquidation
Nothing in section 248(1) affects, in respect of a company in liquidation, the
exercise of any of the following rights under a netting agreement:

(a)  the termination, in accordance with the netting agreement, of all or any
transactions that are subject to the netting agreement by reason of the
occurrence of an event specified in the netting agreement, being an event
(including the appointment of a liquidator) occurring not later than the
commencement of the liquidation; or

(b)  the taking of an account, in accordance with the netting agreement, of all
money due between the parties to the netting agreement in respect of
transactions affected by the termination.

Section 310H: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

3101 Set-off under netting agreement not affected by notice under section 294

The filing of a notice under section 294 in respect of any transaction that is
subject to a netting agreement does not affect the operation of section 310C in
respect of the transaction, and that section continues to apply to the transaction
until the transaction is set aside under subsection (3) or subsection (4) of sec-
tion 294.

Section 310I: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).
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Court may set aside bilateral netting agreement between company and
related person

The court may order, on the application of a liquidator, that a bilateral netting
agreement entered into by a company be set aside as against the liquidator of
the company if—

(a)  the netting agreement is between the company and a person who was a
related person at the time that the netting agreement was entered into;
and

(b)  the netting agreement was entered into within the restricted period; and

(c) the related person does not prove that, at the time the netting agreement
was entered into, the related person did not have reason to suspect that
the company was unable to pay its debts as they became due.

The court may make any other orders it thinks proper for the purpose of giving
effect to an order under subsection (1).

In this section, unless the context otherwise requires,—
related person, in relation to the company in liquidation, means—

(a)  adirector of the company, or a nominee or relative of or a trustee for, or
a trustee for a relative of, a director of the company; or

(b)  aperson, or a relative of a person, who has control of the company; or

(c) another company that is controlled by a director of the company, or a
nominee or relative of or a trustee for, or a trustee for a relative of, a
director of the company; or

(d) arelated company

restricted period has the same meaning as in section 310(7).

Section 310J: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

310K Certain persons may be declared to be recognised clearing houses

(M

2

310L

(M

The Bank may, by notice in the Gazette, declare any person that provides or
proposes to provide clearing or settlement services to be a recognised clearing
house for the purposes of sections 310A to 3100.

The Bank may, by notice in the Gazette, vary or revoke any declaration made
under subsection (1).

Section 310K: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

Matters that Bank must or may have regard to when making, varying, or
revoking declaration under section 310K

In determining whether a declaration should be made, varied, or revoked under
section 310K, the Bank must have regard to the extent to which the application
of sections 310A to 3100 to any multilateral netting agreement that is subject

307


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM22782
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM22782

Reprinted as at
Part 16 s 310M Companies Act 1993 12 November 2018

to the rules of that clearing house would assist in promoting the soundness or
efficiency of the financial system.

(2)  In determining whether a declaration should be made, varied, or revoked under
section 310K, the Bank may have regard to any of the following matters:

(a)  the type of transactions that may be effected through the clearing house;
or

(b) any laws or regulatory requirements relating to the operation of that
clearing house and compliance with those laws or regulatory require-
ments; or

(c) any other matters that the Bank may, in any particular case, consider
appropriate.

Section 310L: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

310M Bank may impose conditions in declaration under section 310K

(1)  The Bank may, in any declaration made or varied under section 310K, impose
conditions relating to any of the matters referred to in section 310L.

(2) Ifarecognised clearing house fails to comply with any conditions referred to in
subsection (1), the Bank may revoke the declaration made under section 310K
that relates to the clearing house.

Section 310M: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

310N Bank to notify recognised clearing house about Bank’s intention to revoke
or vary declaration under section 310K

The Bank must not revoke or vary a declaration made under section 310K
unless—

(a)  the recognised clearing house to which the notice applies has been given
not less than 7 days’ notice in writing of the Bank’s intention to do so;
and

(b)  the clearing house has a reasonable opportunity to make submissions to
the Bank; and

(c)  the Bank considers those submissions.

Section 310N: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

3100 Transactions under recognised multilateral netting agreement not affected
by variation or revocation of declaration under section 310K

The variation or revocation of a declaration under section 310K does not affect
the application of sections 310A to 3100 to any transaction—

(a) thatis or was subject to a recognised multilateral netting agreement; and
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(1

(b) that was entered into before the variation or revocation of the declar-
ation.

Section 3100: inserted, on 26 April 1999, by section 15 of the Companies Amendment Act 1999
(1999 No 19).

Interest on claims

The amount of a claim may include interest up to the date of commencement of
the liquidation—

(a)  at such rate as may be specified or contained in any contract that makes
provision for the payment of interest on that amount; or

(b)  in the case of a judgment debt, of the amount that is payable on the judg-
ment debt.

If any surplus assets remain after the payment of all admitted claims, the speci-
fied interest must be paid on those claims from the date of commencement of
the liquidation to the date on which each claim is paid, and if the amount of the
surplus assets is insufficient to pay interest in full on all claims, payment shall
abate rateably among all claims.

If any surplus assets remain after the payment of specified interest in accord-
ance with subsection (2), interest must be paid, on all admitted claims referred
to in subsection (1)(a), of an amount equal to the difference between the speci-
fied interest paid under subclause (2) and the interest that would have been
payable under the contract for that period and, if the amount of the surplus
assets is insufficient to pay interest in full on all those claims, payment must
abate rateably among them.

For the purpose of subsection (2), specified interest means interest calculated
in accordance with Schedule 2 of the Interest on Money Claims Act 2016.

Section 311(1): amended, on 26 April 1999, by section 16 of the Companies Amendment Act 1999
(1999 No 19).

Section 311(1)(b): amended, on 1 January 2018, by section 29 (transitional provision applies, see
Schedule 1 clause 6) of the Interest on Money Claims Act 2016 (2016 No 51).

Section 311(2): amended, on 1 January 2018, by section 29 (transitional provision applies, see Sched-
ule 1 clause 6) of the Interest on Money Claims Act 2016 (2016 No 51).

Section 311(3): replaced, on 1 January 2018, by section 29 (transitional provision applies, see Sched-
ule 1 clause 6) of the Interest on Money Claims Act 2016 (2016 No 51).

Section 311(4): replaced, on 1 January 2018, by section 29 (transitional provision applies, see Sched-
ule 1 clause 6) of the Interest on Money Claims Act 2016 (2016 No 51).

Preferential claims

The liquidator must pay out of the assets of the company the expenses, fees,
and claims set out in Schedule 7 to the extent and in the order of priority speci-
fied in that schedule and that schedule applies to the payment of those
expenses, fees, and claims according to its tenor.
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Without limiting clause 2(1)(b) of Schedule 7, the term assets in subsection (1)
does not include assets subject to a charge unless the charge is surrendered or
taken to be surrendered or redeemed under section 305.

Section 312(2): amended, on 1 November 2007, by section 38 of the Companies Amendment Act
2006 (2006 No 56).

Claims of other creditors and distribution of surplus assets

After paying preferential claims in accordance with section 312, the liquidator
must apply the assets of the company in satisfaction of all other claims.

The claims referred to in subsection (1) rank equally among themselves and
must be paid in full, unless the assets are insufficient to meet them, in which
case payment shall abate rateably among all claims.

Where, before the commencement of a liquidation, a creditor agrees to accept a
lower priority in respect of a debt than that which it would otherwise have
under this section, nothing in this section prevents the agreement from having
effect according to its terms.

Subject to section 311, after paying the claims referred to in subsection (1), the
liquidator must distribute the company’s surplus assets—

(a)  in accordance with the provisions contained in the company’s constitu-
tion; or
(b)  if the company’s constitution does not contain provisions for the distri-

bution of surplus assets or, if the company does not have a constitution,
in accordance with this Act.

Liquidation committees

Meetings of creditors or shareholders

At any time in the course of the liquidation, the liquidator shall, at the request
in writing of any creditor or shareholder or on the liquidator’s own motion, call
a meeting of creditors or shareholders—

(a) to vote on a proposal that a liquidation committee be appointed to act
with the liquidator; and

(b) ifitis so decided, to choose the members of the committee.

A liquidator may decline a request by a creditor or shareholder to call a meet-
ing on the ground that—

(a)  the request is frivolous or vexatious; or
(b)  the request was not made in good faith; or

(c)  except where a creditor or shareholder agrees to meet the costs, the costs
of calling a meeting would be out of all proportion to the value of the
company’s assets.
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The decision of a liquidator to decline the request may be reviewed by the
court on the application of any creditor or shareholder, as the case may be.

Subject to subsections (2) and (3), a liquidator who receives a request to call a
meeting of creditors or of shareholders must forthwith call such a meeting in
accordance with Schedule 1 or, if applicable, Schedule 5 as the case may be.

The members of a liquidation committee chosen by a meeting of creditors or of
shareholders take office forthwith, but if there is a difference between the deci-
sions of meetings of creditors and meetings of shareholders on—

(a) the question of appointing a liquidation committee; or
(b)  the membership of a liquidation committee—

the liquidator must refer the matter to the court which may make such decision
as it thinks fit.

The sole shareholder of a company may present to the liquidator a view on any
matter which could have been decided at a meeting of shareholders under this
section, and that view must, for all purposes, be treated as though it were a
decision taken at a meeting of shareholders.

Section 314(2)(c): replaced, on 1 July 1994, by section 37 of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Liquidation committees
A liquidation committee must consist of not less than 3 persons who are—
(a)  creditors or shareholders; or

(b)  persons holding general powers of attorney from creditors or sharehold-
ers; or

(c) authorised directors or representatives of companies which are creditors
or shareholders of the company in liquidation.

A liquidation committee has the power to—

(a)  call for reports from the liquidator on the progress of the liquidation:
(b)  call a meeting of creditors or of shareholders:

(c) apply to the court under section 284 and section 286:

(d) assist the liquidator as appropriate in the conduct of the liquidation.

The provisions set out in Schedule 8 govern proceedings at meetings of liquid-
ation committees.

A meeting of creditors called under subsection (2)(b) shall be held in accord-
ance with Schedule 5.

Where, by reason of vacancies in a liquidation committee, the committee is
unable to act, the liquidator must call attention to the situation in the next 6-
monthly report required to be prepared and sent under section 255(2)(d).
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Liquidation Surplus Account

316 Establishment of Liquidation Surplus Account

(M

2
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312

Money representing unclaimed assets of a company standing to the credit of a
liquidator shall, after completion of the liquidation, be paid to Public Trust.

At the expiration of a period of 12 months after the date on which the money is
paid, Public Trust must, after deduction of any amount required to meet the
claim of any person which is established within that period, pay the balance
into an account entitled the “Liquidation Surplus Account” for distribution in
accordance with this section.

Money held in the Liquidation Surplus Account may be invested in accordance
with the provisions of the Trustee Act 1956 as to the investment of trust funds.
Interest on any investment must be distributed in accordance with this section.

Money held in the Liquidation Surplus Account may be—

(a) paid or distributed to any person entitled to payment or distribution in
the liquidation of a company any money representing the surplus assets
of which has been credited to the Account; or

(b)  paid, subject to such conditions as the Official Assignee for New Zea-
land may impose, in meeting the claims of the creditors of a company in
the liquidation of which the Official Assignee or any other person is the
liquidator, for payment of the costs of proceedings in the liquidation
after the commencement of the liquidation, legal or other expert advice,
or the costs of any expert witness, where the Official Assignee for New
Zealand is satisfied that it is fair and reasonable for those costs to be met
out of the Account.

Payments from the Liquidation Surplus Account shall be made by Public Trust
at the direction of the Official Assignee for New Zealand.

In making a payment under this section, Public Trust is not required to ascer-
tain that money or sufficient money was received on account of any company
to which the claim for payment relates.

Nothing in the Unclaimed Money Act 1971 applies in relation to money to
which this section applies.
Compare: 1955 No 63 s 330A; 1989 No 101 s 12

Section 316(1): amended, on 1 March 2002, by section 170(1) of the Public Trust Act 2001 (2001
No 100).

Section 316(1): amended, on 3 June 1998, by section 17 of the Companies Amendment Act 1998
(1998 No 31).

Section 316(2): amended, on 1 March 2002, by section 170(1) of the Public Trust Act 2001 (2001
No 100).

Section 316(5): amended, on 1 March 2002, by section 170(1) of the Public Trust Act 2001 (2001
No 100).

Section 316(6): amended, on 1 March 2002, by section 170(1) of the Public Trust Act 2001 (2001
No 100).
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318
(D

Transitional provisions

Heading: replaced, on 30 June 1997, by section 17 of the Companies Act 1993 Amendment Act 1997
(1997 No 27).

Transitional provision in relation to voidable transactions

[Repealed]

Section 316A: repealed, on 5 December 2013, by section 9 of the Companies Amendment Act 2013
(2013 No 111).

Transitional provision in relation to Liquidation Surplus Account under
section 290 of Companies Act 1955

On the repeal of the Companies Act 1955 by section 2 of the Companies Act
Repeal Act 1993,—

(a) all money standing to the credit of the Liquidation Surplus Account
established under section 290 of the Companies Act 1955 and represent-
ing unclaimed assets of an existing company is deemed to be money
held in the Liquidation Surplus Account established under section 316,
and that section applies as if the money represented unclaimed assets of
a company registered under this Act; and

(b)  section 316 applies to all money to which section 290 of the Companies
Act 1955 would have applied if the Companies Act 1955 had been in
force, and section 316 applies as if the money represented unclaimed
assets of a company registered under this Act.

Section 316B: inserted, on 30 June 1997, by section 18 of the Companies Act 1993 Amendment Act
1997 (1997 No 27).

Part 17
Removal from the New Zealand register

Removal from register

A company is removed from the New Zealand register when a notice signed by
the Registrar stating that the company is removed from the New Zealand regis-
ter is registered under this Act.

Grounds for removal from register

Subject to this section, the Registrar must remove a company from the New
Zealand register if—

(aaa) the company does not comply with section 10; or

(a) the company is an amalgamating company, other than an amalgamated
company, on the day on which the Registrar issues a certificate of amal-
gamation under section 224; or

(b)  the Registrar has reasonable grounds to believe that—
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(ba)

(bb)

(be)

(bd)

(c)

(d)

(e)

®

(i)  the company is not carrying on business; and

(i1)  there is no proper reason for the company to continue in exis-
tence; or

the company has failed to respond to a requirement made under section
365(1)(caaa) or (¢); or

the Registrar has reasonable grounds to believe that the company, or 1 or
more of its directors or shareholders, has failed to respond to a require-
ment made in relation to that or another company under section 365F or
365G; or

the Registrar has reasonable grounds to believe that the company, or 1 or
more of its directors or shareholders, has intentionally provided the
Registrar with inaccurate information; or

the Registrar has reasonable grounds to believe that the company, or 1 or
more of its directors or shareholders, has failed in a persistent or serious
way to comply with duties relating to the company—

(1)  under this Act; or

(i1))  under the Financial Reporting Act 1993 while in force, except that
the Registrar may not rely on this ground after 5 years have
elapsed after this subparagraph came into force; or

the company has been put into liquidation, and—
(i)  no liquidator is acting; or

(i1))  the documents referred to in section 257(1)(a) have not been sent
or delivered to the Registrar within 6 months after the liquidation
of the company is completed; or

there is sent or delivered to the Registrar a request in the prescribed form
made by—

(i)  a shareholder authorised to make the request by a special reso-
lution of shareholders entitled to vote and voting on the question;
or

(i1)  the board of directors or any other person, if the constitution of
the company so requires or permits—

that the company be removed from the New Zealand register on either of
the grounds specified in subsection (2); or

a liquidator sends or delivers to the Registrar—
(i)  the documents referred to in section 257(1)(a); and
(i)  acopy of the notice referred to in section 320(4); or

the company has failed to pay the fee prescribed by regulations for the
application for registration of the company under section 12.
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The Registrar may choose not to proceed with the removal of a company from
the New Zealand register despite subsection (1)(aaa), (bb), (bc), or (bd) apply-
ing.

A request that a company be removed from the New Zealand register under
subsection (1)(d) may be made on the grounds—

(a)  that the company has ceased to carry on business, has discharged in full
its liabilities to all its known creditors, and has distributed its surplus
assets in accordance with its constitution and this Act; or

(b)  that the company has no surplus assets after paying its debts in full or in
part, and no creditor has applied to the court under section 241 for an
order putting the company into liquidation.

A request that a company be removed from the New Zealand register under
subsection (1)(d) must be accompanied by a written notice from the Commis-
sioner of Inland Revenue stating that the Commissioner has no objection to the
company being removed from the New Zealand register.

The Registrar must remove a company from the New Zealand register under
subsection (1)(f) if—

(a)  the Registrar has complied with section 319; and

(b) the fee prescribed by regulations for the application for registration of
the company under section 12 has not been paid in full to the Registrar
within 20 working days after the date of the notice given under section
319.

The Registrar must remove a company from the New Zealand register under
subsection (1)(b) only if—

(a)  the Registrar has complied with section 319; and

(b)  the company has not satisfied the Registrar that it is carrying on business
or that a proper reason exists for the company to continue in existence;
and

(c) the Registrar—

(1)  1s satisfied that no person has objected to the removal under sec-
tion 321; or

(i1)  if an objection to the removal has been received, has complied
with section 322.

The Registrar may remove a company from the New Zealand register under
subsection (1)(aaa), (ba), (bb), (bc), or (bd) only if—

(a)  the Registrar has complied with section 319; and
(b)  the Registrar—

(i)  is satisfied that no person has objected to the removal under sec-
tion 321; or
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(i1) if an objection to the removal has been received, has complied
with section 322.

The Registrar must remove a company from the New Zealand register under

paragraphs (c), (d), or (e) of subsection (1) only if—

(a)  the Registrar is satisfied that notice has been given in accordance with
section 320; and

(b)  the Registrar—

(i)  is satisfied that no person has objected to the removal under sec-
tion 321; or

(i1)) if an objection to the removal has been received, has complied
with section 322.

Section 318(1)(aaa): inserted, on 1 May 2015, by section 38(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 318(1)(b): replaced, on 1 May 2015, by section 38(2) of the Companies Amendment Act
2014 (2014 No 46).

Section 318(1)(ba): inserted, on 1 May 2015, by section 38(2) of the Companies Amendment Act
2014 (2014 No 46).

Section 318(1)(bb): inserted, on 1 May 2015, by section 38(2) of the Companies Amendment Act
2014 (2014 No 46).

Section 318(1)(bc): inserted, on 1 May 2015, by section 38(2) of the Companies Amendment Act
2014 (2014 No 46).

Section 318(1)(bd): inserted, on 1 May 2015, by section 38(2) of the Companies Amendment Act
2014 (2014 No 46).

Section 318(1)(d)(i): replaced, on 1 July 1994, by section 39 of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 318(1)(e): replaced, on 3 June 1998, by section 18 of the Companies Amendment Act 1998
(1998 No 31).

Section 318(1)(e)(ii): amended, on 15 April 2004, by section 15(1) of the Companies Amendment
Act (No 2) 2004 (2004 No 24).

Section 318(1)(f): inserted, on 15 April 2004, by section 15(1) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Section 318(1A): inserted, on 1 May 2015, by section 38(3) of the Companies Amendment Act 2014
(2014 No 46).

Section 318(3A): inserted, on 15 April 2004, by section 15(2) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Section 318(4)(b): amended, on 1 May 2015, by section 38(4) of the Companies Amendment Act
2014 (2014 No 46).

Section 318(4A): inserted, on 1 May 2015, by section 38(5) of the Companies Amendment Act 2014
(2014 No 46).

Notice of intention to remove company under paragraph (aaa), (b), (ba),
(bb), (bc), (bd), or (f) of section 318(1)

Before a company can be removed from the New Zealand register under sec-
tion 318(1)(aaa), (b), (ba), (bb), (bc), (bd), or (f), the Registrar must—

(a)  give notice to the company in accordance with subsection (2); and
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(b)  give notice of the matters set out in subsection (3) to any person who is
entitled to a security interest in respect of which a financing statement
has been registered under the Personal Property Securities Act 1999; and

(c)  give public notice of the matters set out in subsection (3).

(2)  The notice to be given under subsection (1)(a) must state the section under, and
the grounds on which, it is intended to remove the company from the New Zea-
land register and must include the following information in respect of the rele-
vant grounds:

(a) if section 318(1)(aaa) applies, that the company will be removed from
the New Zealand register unless—

(i)  the Registrar does not, in accordance with section 322, proceed to
remove the company from the register; or

(i1)) by the date specified in the notice, which must be at least 20
working days after the date of the notice, the company satisfies
the Registrar (by notice in writing) that it complies with section
10:

(b) if section 318(1)(b) applies, that the company will be removed from the
New Zealand register unless—

(i)  the Registrar does not, in accordance with section 322, proceed to
remove the company from the register; or

(i1)) by the date specified in the notice, which must be at least 20
working days after the date of the notice, the company satisfies
the Registrar (by notice in writing) that it is carrying on business
or that there is a proper reason for it to continue in existence:

(c) if section 318(1)(ba) applies, that the company will be removed from the
New Zealand register unless—

(i)  the Registrar does not, in accordance with section 322, proceed to
remove the company from the register; or

(i1)) by the date specified in the notice, which must be at least 20
working days after the date of the notice, the company (by notice
in writing)—

(A) responds to the requirement made under section
365(1)(caaa) or (c) to the Registrar’s satisfaction; or

(B) satisfies the Registrar that there is a proper reason for it to
continue in existence:

(d) if section 318(1)(bb) applies, that the company will be removed from the
New Zealand register unless—

(1)  the Registrar does not, in accordance with section 322, proceed to
remove the company from the register; or
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(i)

by the date specified in the notice, which must be at least 20
working days after the date of the notice, the company satisfies
the Registrar (by notice in writing) that—

(A) information has been disclosed as required by the Registrar
under section 365F or 365G (in accordance with any speci-
fication under section 365H); or

(B) there is a proper reason for the company to continue in
existence:

if section 318(1)(bc) applies, that the company will be removed from the
New Zealand register unless—

(@)

(i)

the Registrar does not, in accordance with section 322, proceed to
remove the company from the register; or

by the date specified in the notice, which must be at least 20
working days after the date of the notice, the company satisfies
the Registrar (by notice in writing) that—

(A) the information provided is accurate; or
(B) the inaccurate information was provided unintentionally; or
(C) accurate information has since been supplied; or

(D) there is a proper reason for the company to continue in
existence:

if section 318(1)(bd) applies, that the company will be removed from the
New Zealand register unless—

(@)

(i)

the Registrar does not, in accordance with section 322, proceed to
remove the company from the register; or

by the date specified in the notice, which must be at least 20
working days after the date of the notice, the company satisfies
the Registrar (by notice in writing) that—

(A) there has been no persistent or serious failure to comply
with duties relating to the company under this Act or the
Financial Reporting Act 1993; or

(B) there is a proper reason for the company to continue in
existence:

if section 318(1)(f) applies, that the company will be removed from the
New Zealand register unless the fee prescribed by regulations for the
application for registration of the company under section 12 is paid in
full to the Registrar within 20 working days after the date of the notice.

The notice to be given under paragraph (b) and paragraph (c) of subsection (1)
must specify—

(2)

the name of the company; and
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(b)  the section under, and the grounds on which, it is intended to remove the
company from the New Zealand register; and

(c) if section 318(1)(aaa), (b), (ba), (bb), (bc), or (bd) applies, the date by
which an objection to the removal under section 321 must be delivered
to the Registrar, which shall not be less than 20 working days after the
date of the notice.

Section 319 heading: amended, on 1 May 2015, by section 39(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 319(1): amended, on 1 May 2015, by section 39(2) of the Companies Amendment Act 2014
(2014 No 46).

Section 319(1): amended, on 15 April 2004, by section 16(2) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Section 319(1)(b): replaced, on 1 May 2002, by section 191(1) of the Personal Property Securities
Act 1999 (1999 No 126).

Section 319(2): replaced, on 1 May 2015, by section 39(3) of the Companies Amendment Act 2014
(2014 No 46).

Section 319(3)(a): amended, on 30 June 1997, by section 19 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Section 319(3)(c): amended, on 1 May 2015, by section 39(4) of the Companies Amendment Act
2014 (2014 No 46).

Section 319(3)(c): amended, on 15 April 2004, by section 16(5) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Notice of intention to remove company under paragraph (c), (d), or (e) of
section 318(1)

If a company is to be removed from the register under section 318(1)(c) or (d),
the Registrar must give public notice of the matters set out in subsection (4).

If a company is to be removed from the register under section 318(1)(e), the
liquidator must give public notice of the matters set out in subsection (4).

If a company is to be removed from the register under section 318(1)(c), the
Registrar, or, if it is to be removed from the register under section 318(1)(d),
the applicant, as the case may be, must also give notice of the matters set out in
subsection (4) to—

(a)  the company; and

(b) aperson who is entitled to a security interest in respect of which a finan-
cing statement has been registered under the Personal Property Secur-
ities Act 1999.

The notice to be given under this section must specify—
(a)  the name of the company; and

(b)  the section under, and the grounds on which, it is intended to remove the
company from the New Zealand register; and
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320

(c) the date by which an objection to the removal under section 321 must be
delivered to the Registrar, which shall be not less than 20 working days
after the date of the notice.

Section 320 heading: amended, on 1 May 2015, by section 40 of the Companies Amendment Act
2014 (2014 No 46).

Section 320(1): amended, on 15 April 2004, by section 17(1) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Section 320(2): replaced, on 15 April 2004, by section 17(2) of the Companies Amendment Act
(No 2) 2004 (2004 No 24).

Section 320(3)(b): replaced, on 1 May 2002, by section 191(1) of the Personal Property Securities
Act 1999 (1999 No 126).

Section 320(4)(a): amended, on 30 June 1997, by section 20 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).
Objection to removal from register

Where a notice is given of an intention to remove a company from the New
Zealand register, any person may deliver to the Registrar, not later than the date
specified in the notice, an objection to the removal on any 1 or more of the fol-
lowing grounds:

(a)  that the company is carrying on business or there is a proper reason for it
to continue in existence; or

(b)  that the company is a party to legal proceedings; or
(c)  that the company is in receivership, or liquidation, or both; or

(d) that the person is a creditor, or a shareholder, or a person who has an
undischarged claim against the company; or

(e) that the person believes that there exists, and intends to pursue, a right of
action on behalf of the company under Part 9; or

(f)  that, for any other reason, it would not be just and equitable to remove
the company from the New Zealand register.

For the purposes of subsection (1)(d),—

(a) a claim by a creditor against a company is not an undischarged claim
if—

(i)  the claim has been paid in full; or
(i)  the claim has been paid in part under a compromise entered into

under Part 14 or by being otherwise compounded to the reason-
able satisfaction of the creditor; or

(i11))  the claim has been paid in full or in part by a receiver or a liquid-
ator in the course of a completed receivership or liquidation; or

(iv) areceiver or a liquidator has notified the creditor that the assets of
the company are not sufficient to enable any payment to be made
to the creditor; and
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(b) aclaim by a shareholder or any other person against a company is not an
undischarged claim if—

(i)  payment has been made to the sharcholder or that person in
accordance with a right under the company’s constitution or this
Act to receive or share in the company’s surplus assets; or

(i1))  areceiver or liquidator has notified the shareholder or that person
that the company has no surplus assets.

An objection to the removal of a company from the New Zealand register can-
not be made under this section if the ground for removal is that specified in
section 318(1)(f).

Where a notice is given of an intention to remove a company from the New
Zealand register, in addition to an objection to the removal on 1 or more of the
grounds identified in subsection (1), in relation to any of the grounds for
removal specified in the first column of the following table, any person may
deliver to the Registrar, not later than the date specified in the notice, an objec-
tion to the removal on any of the corresponding grounds specified in the sec-
ond column of the following table:

Grounds for removal

The company does not comply with section
10

The company has failed to respond to a
requirement made under section 365(1)(caaa)
or (c)

The Registrar has reasonable grounds to
believe that the company, or 1 or more of its
directors or shareholders, has failed to
respond to a requirement made in relation to
that or another company under section 365F
or 365G

The Registrar has reasonable grounds to
believe that the company, or 1 or more of its
directors or shareholders, has intentionally
provided the Registrar with inaccurate infor-
mation

The Registrar has reasonable grounds to
believe that the company, or 1 or more of its
directors or shareholders, has failed to comply
with duties relating to the company under this
Act or the Financial Reporting Act 1993 in a
serious or persistent way

Grounds for objection
The company complies with section 10

The company has responded to the require-
ment made under section 365(1)(caaa) or (c)

Information has been disclosed as required by
the Registrar under section 365F or 365G (in
accordance with any specification under sec-
tion 365H)

The company has provided accurate informa-
tion or inaccurate information was provided
unintentionally

There has been no serious or persistent failure
to comply with duties relating to the company
under this Act or the Financial Reporting Act
1993

An objection on the grounds described in subsection (1) or (4) must, if required
by the Registrar, be verified by the production of original documents or certi-
fied copies of original documents or by statutory declaration.

Section 321(1)(a): amended, on 1 May 2015, by section 41(1)(a) of the Companies Amendment Act
2014 (2014 No 46).

Section 321(1)(a): amended, on 1 May 2015, by section 41(1)(b) of the Companies Amendment Act
2014 (2014 No 46).
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Section 321(3): inserted, on 15 April 2004, by section 18 of the Companies Amendment Act (No 2)
2004 (2004 No 24).

Section 321(4): inserted, on 1 May 2015, by section 41(2) of the Companies Amendment Act 2014
(2014 No 46).

Section 321(5): inserted, on 1 May 2015, by section 41(3) of the Companies Amendment Act 2014
(2014 No 46).
Duties of Registrar if objection received

If an objection to the removal of a company from the New Zealand register is
made on a ground specified in section 321(1)(a), (b), or (c), or (4), the
Registrar must not proceed with the removal unless the Registrar is satisfied
that—

(a)  the objection has been withdrawn; or

(b) any facts on which the objection is based are not, or are no longer, cor-
rect; or

(ba) despite the objection, section 318(1)(aaa), (ba), (bb), (bc), or (bd)
applies; or

(c)  the objection is frivolous or vexatious.

If an objection to the removal of a company from the New Zealand register is
made on a ground specified in section 321(1)(d), (e), or (f), the Registrar must
give notice to the person objecting that, unless notice of an application to the
court by that person for an order—

(a)  under section 241(2)(c), that the company be put into liquidation; or

(b)  under section 323, that, on any ground specified in section 321, the com-
pany not be removed from the New Zealand register—

is served on the Registrar not later than 20 working days after the date of the
notice, the Registrar intends to proceed with the removal.

It—

(a) notice of such an application to the court is not served on the Registrar;
or

(b)  the application is withdrawn; or

(c)  on the hearing of such an application, the court refuses to grant either an
order putting the company into liquidation or an order that the company
not be removed from the New Zealand register,—

the Registrar must proceed with the removal.

Every person who makes such an application must give the Registrar notice in
writing of the decision of the court within 5 working days of the decision being
given.

The Registrar must send—

(a)  acopy of an objection under section 321; and
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(b) acopy of a notice given by or served on the Registrar under this section;
and

(c)  if the company is removed from the New Zealand register, notice of the
removal—

to a person who sent or delivered to the Registrar a request that the company be
removed from the New Zealand register under section 318(1)(d) or, while
acting as liquidator, sent or delivered to the Registrar the documents referred to
in section 318(1)(e).

Section 322(1): amended, on 1 May 2015, by section 42(1) of the Companies Amendment Act 2014
(2014 No 46).

Section 322(1)(ba): inserted, on 1 May 2015, by section 42(2) of the Companies Amendment Act
2014 (2014 No 46).

Powers of court

A person who gives a notice objecting to the removal of a company from the
New Zealand register on a ground specified in section 321(1)(d), (e), or (f) may
apply to the court for an order that the company not be removed from the regis-
ter on any ground set out in that subsection.

On an application for an order under subsection (1), the court may, if it is satis-
fied that the company should not be removed from the register on any of those
grounds, make an order that the company is not to be removed from the regis-
ter.

Property of company removed from register

Property that, immediately before the removal of a company from the New
Zealand register, had not been distributed or disclaimed, vests in the Crown
with effect from the removal of the company from the register.

For the purposes of this section, property of the former company includes
leasehold property and all other rights vested in or held on trust for the former
company, but does not include property held by the former company on trust
for any other person.

The Secretary to the Treasury must, forthwith on becoming aware of the vest-
ing of the property, give public notice of the vesting, setting out the name of the
former company and particulars of the property.

Where property is vested in the Crown under this section, a person who would
have been entitled to receive all or part of the property, or payment from the
proceeds of its realisation, if it had been in the hands of the company immedi-
ately before the removal of the company from the New Zealand register, or any
other person claiming through that person, may apply to the court for an
order—

(a)  vesting all or part of the property in that person; or
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(b)  for payment to that person by the Crown of compensation of an amount
not greater than the value of the property.

On an application made under subsection (4), the court may—

(a)  decide any question concerning the value of the property, the entitlement
of any applicant to the property or to compensation, and the apportion-
ment of the property or compensation among 2 or more applicants; or

(b)  order that the hearing of 2 or more applications be consolidated; or

(c) order that an application be treated as an application on behalf of all per-
sons, or all members of a class of persons, with an interest in the prop-
erty; or

(d) make an ancillary order.

Compensation ordered to be paid under subsection (4) shall be paid out of a
Crown Bank Account without further appropriation than this section.

Section 324(6): amended, on 25 January 2005, pursuant to section 65R(3) of the Public Finance Act
1989 (1989 No 44).

Disclaimer of property by the Crown

The Secretary to the Treasury may, by notice in writing, disclaim the Crown’s
title to property vesting in the Crown under section 324 if the property is oner-
ous property within the meaning of section 269.

The Secretary must forthwith give public notice of the disclaimer.

Property that is disclaimed under this section shall be deemed not to have ves-
ted in the Crown under section 324.

Subsections (3), (5), and (6) of section 269 apply to any property that is dis-
claimed under this section as if the property had been disclaimed under that
section immediately before the company was removed from the New Zealand
register.

Subject to any order of the court, the Secretary to the Treasury is not entitled to
disclaim property unless—

(a)  the property is disclaimed within 12 months after the vesting of the prop-
erty in the Crown first comes to the notice of the Secretary; or

(b) if any person gives notice in writing to the Secretary requiring the Secre-
tary to elect, before the close of such date as is stated in the notice, not
being a date that is less than 60 working days after the date on which the
notice is received by the Secretary, whether to disclaim the property, the
property is disclaimed before the close of that date,—

whichever occurs first.

A statement in a notice disclaiming property under this section that the vesting
of the property in the Crown first came to the notice of the Secretary to the
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Treasury on a specified date shall, in the absence of proof to the contrary, be
evidence of the fact stated.

Compare: 1955 No 63 s 338

Section 325(5)(b): amended, on 1 July 1994, by section 40 of the Companies Act 1993 Amendment

Act 1994 (1994 No 6).
Liability of directors, shareholders, and others to continue

The removal of a company from the New Zealand register does not affect the
liability of any former director or shareholder of the company or any other per-
son in respect of any act or omission that took place before the company was
removed from the register and that liability continues and may be enforced as if
the company had not been removed from the register.

Liquidation of company removed from New Zealand register

[Repealed]

Section 327: repealed, on 20 September 2007, by section 4 of the Companies Amendment Act 2007
(2007 No 48).

Registrar may restore company to New Zealand register

Subject to this section, the Registrar must, on the application of a person
referred to in subsection (2), and may, on his or her own motion, restore a com-
pany that has been removed from the New Zealand register to the register if he
or she is satisfied that, at the time the company was removed from the regis-
ter,—

(a)  the grounds for the removal did not exist at the time the company was
removed; or

(b)  the company was a party to legal proceedings; or
(c)  the company was in receivership, or liquidation, or both.

The Registrar may, on the application of a person referred to in subsection (2),
or on his or her own motion, restore a company that has been removed from the
register to the register if the Registrar is satisfied that the company was carry-
ing on business at the time of its removal and there is a proper reason for the
company to continue in existence.

Any person who, at the time the company was removed from the New Zealand
register, was—

(a)  ashareholder or director of the company; or

(b)  a creditor of the company; or

(¢)  aliquidator, or a receiver of the property, of the company—
may make an application under subsection (1).

Before the Registrar restores a company to the New Zealand register under this
section,—
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(a)  in the case of a company that was removed from the New Zealand regis-
ter under section 318(1)(aaa), (b), (ba), (bb), (bc), (bd), or (c), the
Registrar must give public notice setting out—

(i)  the name of the company; and
(i)  the name and address of the applicant; and

(i11) the section under, and the grounds on which, the application is
made or the Registrar proposes to act, as the case may be; and

(iv) the date by which an objection to restoring the company to the
register must be delivered to the Registrar, not being less than 20
working days after the date of the notice:

(b) in the case of a company that was removed from the New Zealand regis-
ter under paragraph (d) or paragraph (e) of section 318(1), the person
who made the application under subsection (1) must give public notice
setting out—

(i)  the name of the company; and
(i1)  the person’s name and address; and

(i) the section under, and the grounds on which, the application is
made; and

(iv) the date by which an objection to restoring the company to the
register must be delivered to the Registrar, not being less than 20
working days after the date of the notice.

The Registrar must not restore a company to the New Zealand register if the
Registrar receives an objection to the restoration within the period stated in the
notice.

Before the Registrar restores a company to the New Zealand register under this
section, the Registrar may require any of the provisions of this Act or any regu-
lations made under this Act, being provisions with which the company had
failed to comply before it was removed from the register, to be complied with.

The court may, on the application of the Registrar or the applicant, give such
directions or make such orders as may be necessary or desirable for the pur-
pose of placing a company that is restored to the New Zealand register under
this section and any other persons as nearly as possible in the same position as
if the company had not been removed from the register.

Nothing in this section limits or affects section 329.

Section 328(1)(a): replaced, on 1 May 2015, by section 43(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 328(1A): inserted, on 1 May 2015, by section 43(2) of the Companies Amendment Act 2014
(2014 No 46).

Section 328(3): replaced, on 30 June 1997, by section 21 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).
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Section 328(3)(a): amended, on 1 May 2015, by section 43(3) of the Companies Amendment Act
2014 (2014 No 46).

Court may restore company to New Zealand register

The court may, on the application of a person referred to in subsection (2),
order that a company that has been removed from the New Zealand register be
restored to the register if it is satisfied that,—

(a) atthe time the company was removed from the register,—

(i)  the company was carrying on business or a proper reason existed
for the company to continue in existence; or

(1))  the company was a party to legal proceedings; or
(iii) the company was in receivership, or liquidation, or both; or

(iv)  the applicant was a creditor, or a shareholder, or a person who had
an undischarged claim against the company; or

(v)  the applicant believed that a right of action existed, or intended to
pursue a right of action, on behalf of the company under Part 9; or

(b)  for any other reason it is just and equitable to restore the company to the
New Zealand register.

In considering whether to restore a company to the register on the ground
referred to in subsection (1)(a)(i) or (b), the court must have regard to the rea-
sons for the company’s removal and whether those grounds existed at the time
of removal or exist at the time of the hearing of the application.

The following persons may make an application under subsection (1):

(a) any person who, at the time the company was removed from the New
Zealand register,—

(i)  was a shareholder or director of the company; or
(1)  was a creditor of the company; or
(iii)) was a party to any legal proceedings against the company; or
(iv)  had an undischarged claim against the company; or
(v)  was the liquidator, or a receiver of the property of, the company:
(b)  the Registrar:
(c)  with the leave of the court, any other person.

Before the court makes an order restoring a company to the New Zealand
register under this section, it may require any provisions of this Act or any
regulations made under this Act, being provisions with which the company had
failed to comply before it was removed from the register, to be complied with.

The court may give such directions or make such orders as may be necessary or
desirable for the purpose of placing the company and any other persons as
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nearly as possible in the same position as if the company had not been removed
from the New Zealand register.

Section 329(1)(a)(i): amended, on 1 May 2015, by section 44(1)(a) of the Companies Amendment
Act 2014 (2014 No 46).

Section 329(1)(a)(i): amended, on 1 May 2015, by section 44(1)(b) of the Companies Amendment
Act 2014 (2014 No 46).

Section 329(1A): inserted, on 1 May 2015, by section 44(2) of the Companies Amendment Act 2014
(2014 No 46).

Restoration to register

A company is restored to the New Zealand register when a notice signed by the
Registrar stating that the company is restored to the New Zealand register is
registered under this Act.

A company that is restored to the New Zealand register shall be deemed to
have continued in existence as if it had not been removed from the register.

Vesting of property in company on restoration to register

Subject to this section, property of a company that is, at the time the company
is restored to the New Zealand register, vested in the Crown pursuant to section
324, shall, on the restoration of the company to the New Zealand register, vest
in the company as if the company had not been removed from the register.

Nothing in subsection (1) applies to any property vested in the Crown pursuant
to section 324 if the court has made an order for the payment of compensation
to any person pursuant to section 324(4)(b) in respect of that property.

Nothing in subsection (1) applies to land or any estate or interest in land that
has vested in the Crown pursuant to section 324 if transmission to the Crown of
the land or that estate or interest in land has been registered under the Land
Transfer Act 2017.

Where transmission to the Crown of land or any estate or interest in land that
has vested in the Crown pursuant to section 324 has been registered under the
Land Transfer Act 2017, the court may, on the application of the company,
make an order—

(a)  for the transfer of the land or the estate or interest to the company; or
(b)  for the payment by the Crown to the company of compensation—

(i)  of an amount not greater than the value of the land or the estate or
interest as at the date of registration of the transmission; or

(i1)  if the land or the estate or interest has been sold or contracted to
be sold, of an amount equal to the net amount received or receiva-
ble from the sale.

On an application under subsection (4), the court may decide any question con-
cerning the value of the land or the estate or interest.
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Compensation ordered to be paid under subsection (4) shall be paid out of a
Crown Bank Account without further appropriation than this section.

Compare: 1955 No 63 s 337

Section 331(3): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Section 331(4): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Section 331(6): amended, on 25 January 2005, pursuant to section 65R(3) of the Public Finance Act
1989 (1989 No 44).

Part 18
Overseas companies

Meaning of carrying on business
For the purposes of this Part,—

(a) areference to an overseas company carrying on business in New Zea-
land includes a reference to the overseas company—

(i)  establishing or using a share transfer office or a share registration
office in New Zealand; or

(i) administering, managing, or dealing with property in New Zea-
land as an agent, or personal representative, or trustee, and
whether through its employees or an agent or in any other manner:

(b) an overseas company does not carry on business in New Zealand merely
because in New Zealand it—

(i)  1is or becomes a party to a legal proceeding or settles a legal pro-
ceeding or a claim or dispute; or

(i1))  holds meetings of its directors or shareholders or carries on other
activities concerning its internal affairs; or

(iii) maintains a bank account; or
(iv) effects a sale of property through an independent contractor; or

(v)  solicits or procures an order that becomes a binding contract only
if the order is accepted outside New Zealand; or

(vi) creates evidence of a debt or creates a charge on property; or

(vii) secures or collects any of its debts or enforces its rights in relation
to securities relating to those debts; or

(viii) conducts an isolated transaction that is completed within a period
of 31 days, not being one of a number of similar transactions
repeated from time to time; or

(ix) invests its funds or holds property; or
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(x) enters into a contract of insurance as an insurer with a New Zea-
land policyholder (within the meaning of section 6(1) of the Insur-
ance (Prudential Supervision) Act 2010).
Compare: Corporations Act 1989 s 21(2), (3) (Aust)

Section 332(b)(ix): amended, on 1 February 2011, by section 241(2) of the Insurance (Prudential
Supervision) Act 2010 (2010 No 111).

Section 332(b)(x): inserted, on 1 February 2011, by section 241(2) of the Insurance (Prudential
Supervision) Act 2010 (2010 No 111).

Registrar may approve use of different form

The Registrar may, on the application of any person, approve the use, by the
overseas company or companies that the Registrar may specity, of a form for
the purposes of this Part that is different from that prescribed.

The Registrar may at any time revoke, in whole or in part, any approval given
under subsection (1).

An application, notice, or other document given to the Registrar by an overseas
company must be treated as having been given in the prescribed form if the
Registrar has approved the use of the form by the overseas company under this
section.

Section 332A: inserted, on 1 September 2007, by section 11 of the Companies Amendment Act
(No 2) 2006 (2006 No 62).

Name to be reserved before carrying on business

An overseas company must not carry on business in New Zealand on or after
the commencement of this Act unless the name of the overseas company has
been reserved.

[Repealed]

An overseas company registered under this Part that carries on business in New
Zealand must not change its name unless the name has first been reserved.

The provisions of sections 20, 21, and 22 apply subject to any necessary modi-
fications to the reservation of the name of an overseas company, including res-
ervation on a change of name, in the same way as they apply to the registration
of companies under this Act and to the change of names of companies regis-
tered under this Act.

If an overseas company contravenes this section,—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2); and

(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(2).
Compare: 1955 No 63 s 396A; 1983 No 53 s 23

Section 333(2): repealed, on 5 December 2013, by section 10 of the Companies Amendment Act
2013 (2013 No 111).
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Overseas companies to register under this Act

An overseas company that, on or after the commencement of this Act, com-
mences to carry on business in New Zealand must apply for registration under
this Part in accordance with section 336 within 10 working days of commenc-
ing to carry on business.

An overseas company that, immediately before the commencement of this Act,
was carrying on business in New Zealand and, on the commencement of this
Act, continues to carry on business in New Zealand, must apply for registration
under this Part in accordance with section 336 within 10 working days of the
commencement of this Act.

An overseas company registered under Part 12 of the Companies Act 1955
immediately before the date of commencement of this Act is, on and from that
date, deemed to be registered under this Part instead of under Part 12 of the
Companies Act 1955.

An overseas company that is deemed to be registered under this Part must,
within 20 working days of the commencement of this Act, deliver to the
Registrar for registration, a notice in the prescribed form stating the full
address of the principal place of business in New Zealand of the overseas com-
pany.

An overseas company that changes its name must send or deliver to the
Registrar a notice in the prescribed form of the change of name accompanied
by the notice reserving the name within 10 working days of the change of
name.

If an overseas company fails to comply with this section,—

(a) the overseas company commits an offence and is liable on conviction to
the penalty set out in section 373(2); and

(b)  every director of the overseas company commits an offence and is liable
on conviction to the penalty set out in section 374(2).
Validity of transactions not affected

A failure by an overseas company to comply with section 333 or section 334
does not affect the validity or enforceability of any transaction entered into by
the overseas company.

Application for registration

An application for registration of an overseas company under this Part must be
delivered to the Registrar and must—

(a)  Dbe in the prescribed form; and
(b)  Dbe signed by or on behalf of the overseas company.
Without limiting subsection (1), the application must—

(a)  state the name of the overseas company; and
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(b) state the full names and residential addresses of the directors of the over-
seas company at the date of the application; and

(c) state the full address of the place of business in New Zealand of the
overseas company ofr, if the overseas company has more than 1 place of
business in New Zealand, the full address of the principal place of busi-
ness in New Zealand of the overseas company; and

(d) have attached evidence of incorporation of the overseas company and a
copy of the instrument constituting or defining the constitution of the
company, and, if not in English, a translation of such documents certified
in accordance with regulations made under this Act; and

(e)  have attached the notice of name approval; and

(f)  state the full name and address of 1 or more persons resident or incorpor-
ated in New Zealand who are authorised to accept service in New Zea-
land of documents on behalf of the overseas company.

Compare: 1955 No 63 s 397

Registration of overseas company

Where the Registrar receives a properly completed application for registration
under this Part of an overseas company, the Registrar must forthwith register
the application on the overseas register.

Where an overseas company is deemed to be registered under this Part by vir-
tue of section 334(3), the Registrar must, forthwith after the commencement of
this Act, transfer the registration of the overseas company to the overseas regis-
ter.

Where the Registrar receives a notice of a change of name of an overseas com-
pany in accordance with section 334(5), the Registrar must register the change
of name on the overseas register.

Use of name by overseas company

Every overseas company that carries on business in New Zealand must ensure
that its full name, and the name of the country where it was incorporated, are
clearly stated in—

(a)  written communications sent by, or on behalf of, the company; and

(b)  documents issued or signed by, or on behalf of, the company that evi-
dence or create a legal obligation of the company.

For the purposes of subsection (1), a generally recognised abbreviation of a
word or words may be used in the name of an overseas company if it is not
misleading to do so.

Section 338(1)(a): amended, on 1 July 1994, by section 41 of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).
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Alteration of constitution

An overseas company that carries on business in New Zealand must ensure
that, within 20 working days of the change or alteration, notice in the pre-
scribed form is given to the Registrar of—

(a)  an alteration to the instrument constituting or defining the constitution of
the overseas company; or

(b) a change in the directors or in the names or residential addresses of the
directors of the overseas company; or

(c) a change in the address of the place of business or principal place of
business of the overseas company; or

(d) achange in any person or the address of any person authorised to accept
service in New Zealand of documents on behalf of the overseas com-
pany.

If an overseas company fails to comply with subsection (1),—

(a)  the overseas company commits an offence and is liable on conviction to
the penalty set out in section 373(2); and

(b)  every director of the overseas company commits an offence and is liable
on conviction to the penalty set out in section 374(2).

Section 339(1): replaced, on 1 July 1994, by section 42 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Rectification or correction of name or address of person authorised to
accept service

This section applies if the name or address of a person resident or incorporated
in New Zealand who is authorised to accept service in New Zealand of docu-
ments on behalf of an overseas company is rectified or corrected under section
360A or section 360B.

The rectification or correction takes effect at the time that the rectification or
correction is made to the overseas register.

Section 339A: inserted, on 15 April 2004, by section 19 of the Companies Amendment Act (No 2)
2004 (2004 No 24).

Annual return of overseas company

Every overseas company that carries on business in New Zealand must ensure
that the Registrar receives each year, during the month allocated to the overseas
company for the purposes of this section, an annual return in the prescribed
form confirming that the information on the overseas register in respect of the
overseas company referred to in the return is correct at the date of the return.

The annual return must be dated as at a day within the month during which the
return is required to be received by the Registrar.

On registration of an overseas company under this Part, the Registrar must
allocate a month to the company for the purposes of this section.
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The Registrar may, by written notice to an overseas company, alter the month
allocated to the company under subsection (3).

Notwithstanding subsection (1), an overseas company, not being an overseas
company that is deemed to be registered under this Part, need not make an
annual return in the calendar year of its registration under this Part.

If an overseas company fails to comply with subsection (1) or subsection (2),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2); and

(b)  every director of the overseas company commits an offence and is liable
on conviction to the penalty set out in section 374(2).

Financial reporting requirements for large overseas companies
Subpart 2 of Part 11 imposes obligations on large overseas companies (within
the meaning of section 198).

Section 340A: inserted, on 1 April 2014, by section 38 of the Financial Reporting (Amendments to
Other Enactments) Act 2013 (2013 No 102).

Overseas company ceasing to carry on business in New Zealand

An overseas company registered under this Part that intends to cease to carry
on business in New Zealand must—

(a)  give public notice of that intention; and

(b)  not earlier than 3 months after giving notice in accordance with para-
graph (a), give notice to the Registrar in the prescribed form stating the
date on which it will cease to carry on business in New Zealand.

The Registrar must remove an overseas company from the overseas register as
soon as practicable after—

(a) the date specified in the notice given in accordance with subsection
()(b); or

(b)  receipt of a notice given by a liquidator in accordance with the provi-
sions of Schedule 9.

The Registrar may (in any event) remove an overseas company from the over-
seas register if satisfied that it has ceased to carry on business in New Zealand.

Before an overseas company can be removed from the overseas register under
subsection (3), the Registrar must—

(a)  give notice to the overseas company—

(1)  that the Registrar intends to remove the overseas company from
the overseas register under subsection (3); and

(i)  that the overseas company may, within 20 working days after the
date of the notice, deliver to the Registrar an objection to its
removal on the ground that it is still carrying on business in New
Zealand; and
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(b)  give public notice—

(i)  that the Registrar intends to remove the overseas company from
the overseas register under subsection (3); and

(i1)  that any person may, within 20 working days after the date of the
public notice, deliver to the Registrar an objection to the overseas
company’s removal on the ground that the overseas company is
still carrying on business in New Zealand.

Subsection (4) does not apply if the Registrar is satisfied that the overseas com-
pany has been dissolved, or has otherwise ceased to exist as a company, under
or by virtue of the laws of any other country.

If any person objects to the removal of the overseas company as referred to in

subsection (4)(a)(ii) or (b)(ii), the Registrar must not proceed with the removal
unless the Registrar is satisfied that—

(a)  the objection has been withdrawn; or

(b) the facts on which the objection is based are not, or are no longer, cor-
rect; or

(c)  the objection is frivolous or vexatious.

Compare: 1955 No 63 s 405

Section 341(2): replaced, on 1 July 1994, by section 43 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Section 341(3): inserted, on 30 May 2017, by section 32 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 341(4): inserted, on 30 May 2017, by section 32 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 341(5): inserted, on 30 May 2017, by section 32 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 341(6): inserted, on 30 May 2017, by section 32 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).
Liquidation of overseas company

An application may be made to the court for the liquidation of an overseas
company in accordance with Part 16, subject to the modifications and exclu-
sions set out in Schedule 9.

An application may be made under subsection (1) whether or not the overseas
company—
(a)  isregistered under this Part; or

(b)  has given public notice of an intention to cease to carry on business in
New Zealand in accordance with section 341(1)(a); or

(c) has given notice to the Registrar of the date on which it will cease to
carry on business in New Zealand in accordance with section 341(1)(b);
or

(ca) has objected as referred to in section 341(4)(a)(ii); or
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(d) has been dissolved, or otherwise ceased to exist as a company, under or
by virtue of the laws of any other country.

An application may be made under subsection (1) whether or not the Registrar
has acted under section 341(3) to (6).

Section 342 heading: amended, on 24 July 2008, by section 13 of the Insolvency (Cross-border) Act
2006 (2006 No 57).

Section 342(1): amended, on 24 July 2008, by section 13 of the Insolvency (Cross-border) Act 2006
(2006 No 57).

Section 342(2)(ca): inserted, on 30 May 2017, by section 33(1) of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 342(3): inserted, on 30 May 2017, by section 33(2) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Attorneys of overseas companies

Sections 19 to 21 of the Property Law Act 2007 apply, with all necessary modi-
fications, in relation to a power of attorney executed by an overseas company
registered under this Part, to the same extent as if the company was a natural
person and as if the commencement of the liquidation of the company was an
event revoking the power of attorney within the meaning of those sections.

A declaration endorsed on or annexed to an instrument appointing, or appear-
ing to appoint, an attorney of an overseas company, made or appearing to be
made by one of the directors before a person authorised by section 11 of the
Oaths and Declarations Act 1957 to take a declaration for use in New Zealand,
in the country concerned, to the effect that—

(a)  the company is incorporated under the name stated in the instrument in
accordance with the law of the country in which it is so incorporated, the
name of which is stated in the declaration; and

(b)  the instrument has been executed, and the powers appearing to be con-
ferred on the attorney are authorised to be conferred under the constitu-
tion of the company, or under the Act or instrument under which the
company is incorporated, or by any other instrument constituting or
defining the constitution of the company; and

(c)  the person making the declaration is a director of the company—

is conclusive evidence of those facts.

Section 343(1): replaced, on 1 January 2008, by section 364(1) of the Property Law Act 2007 (2007
No 91).

Overseas company not required to provide information, notice, or
document in certain circumstances

An overseas company is not required to give information, notice of informa-
tion, or a copy of a document to the Registrar under this Part if—

(a) the overseas company is incorporated in a prescribed country, State, or
territory outside New Zealand; and
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(b)  the information or a copy of the document has been given to, or is held
by, a body or person in that country, State, or territory whose functions
correspond to those of the Registrar; and

(c) the information or document is of a class that is prescribed for the pur-
poses of this section.

Section 343A: inserted, on 1 September 2007, by section 12 of the Companies Amendment Act
(No 2) 2006 (2006 No 62).

Part 19
Transfer of registration

Registration of overseas companies as companies under this Act

Overseas companies may be registered as companies under this Act

Subject to this Part, an overseas company may be registered as a company
under this Act.

Application for registration

An application by an overseas company to register as a company under this Act
must be in the prescribed form and must be accompanied by—

(a) a certified copy of its certificate of incorporation or other similar docu-
ment that evidences its incorporation; and

(b) acertified copy of the documents defining its constitution; and

(c) evidence acceptable to the Registrar that the company is not prevented
from being registered as a company under this Act by either section 346
or section 347; and

(d) the documents and information that are required to register a company
under Part 2; and

(e)  any other documents and information the Registrar may require.

The Registrar may direct that a document that has been delivered to the
Registrar or registered under Part 18 need not accompany the application.

Overseas companies must be authorised to register

An overseas company must not be registered as a company under this Act
unless—

(a) the company is authorised to transfer its incorporation under the law of
the country in which it is incorporated; and

(b)  the company has complied with the requirements of that law in relation
to the transfer of its incorporation; and

(c) if that law does not require its shareholders, or a specified proportion of
them, to consent to the transfer of its incorporation, the transfer has been
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consented to by not less than 75% of its shareholders entitled to vote and
voting in person or by proxy at a meeting of which not less than 21 days
notice is given specifying the intention to transfer the company’s incorp-
oration.

Compare: Corporations Act 1989 s 135 (Aust)

Overseas companies that cannot be registered
An overseas company must not be registered as a company under this Act if—
(a)  the company is in liquidation; or

(b)  areceiver or manager has been appointed, whether by a court or not, in
relation to the property of the company; or

(c)  the company has entered into a compromise or arrangement with a cred-
itor that is in force; or

(d) an application has been made to a court, whether in New Zealand or in
another country,—

(i)  to put the company into liquidation or wind it up; or

(i1))  for the approval of a compromise or arrangement between the
company and a creditor—

and has not been dealt with.

An overseas company must not be registered as a company under this Act
unless the overseas company would, immediately after becoming registered
under this Act, satisfy the solvency test.

Compare: Corporations Act 1989 s 134 (Aust)

Registration

As soon as the Registrar receives a properly completed application for registra-
tion of an overseas company as a company under this Act, the Registrar must—

(a) enter on the New Zealand register the particulars of the company
required under section 360; and

(b) issue a certificate of registration in the prescribed form.

A certificate of registration of a company issued under this section is conclu-
sive evidence that—

(a) all the requirements of this Act as to registration have been complied
with; and

(b)  on and from the date of registration stated in the certificate, the company
is registered under this Act.

Effect of registration
The registration of an overseas company under this Act does not—

(a) create a new legal entity; or
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(b)  prejudice or affect the identity of the body corporate constituted by the
company or its continuity as a legal entity; or

(c) affect the property, rights or obligations of the company; or
(d) affect proceedings by or against the company.

Proceedings that could have been commenced or continued by or against the
overseas company before registration under this Act may be commenced or
continued by or against the company after registration.

Transfer of registration of companies to other jurisdictions

Companies may transfer incorporation

Subject to this Part, a company may be removed from the New Zealand register
in connection with becoming incorporated under the law in force in, or in any
part of, another country.

Application to transfer incorporation

An application by a company for removal from the New Zealand register in

connection with becoming incorporated under the law in force in, or in any part

of, another country must be in the prescribed form and must be accompanied

by—

(a)  evidence acceptable to the Registrar that sections 352 and 353 have been
complied with; and

(b) evidence acceptable to the Registrar that the removal of the company
from the New Zealand register is not prevented by section 354; and

(c¢)  written notice from the Commissioner of Inland Revenue that the Com-
missioner has no objection to the company being removed from the New
Zealand register; and

(d) evidence acceptable to the Registrar that the company is incorporated
under that law; and

(e) any other documents or information the Registrar may require.

Approval of shareholders

A company must not apply to be removed from the New Zealand register under
section 351 unless the making of the application has been approved by special
resolution.

Company to give public notice

A company must not apply to be removed from the New Zealand register under
section 351 unless—

(a) the company gives public notice—

(i)  stating that it intends, after the date specified in the notice, which
must not be less than 20 working days after the date of the notice,
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to apply under section 351 for the company to be removed from
the New Zealand register in connection with the company becom-
ing incorporated under the law in force in, or in any part of,
another country; and

(i1))  specifying the country or part of the country under the law of
which it is proposed that the company will become incorporated;
and

(b)  the application is made after that date.

Companies that cannot transfer incorporation

A company must not be removed from the New Zealand register under section

355 if—

(a) the company is in liquidation or an application has been made to the
court under section 241 to put the company into liquidation; or

(b)  areceiver or manager has been appointed, whether by a court or not, in
relation to the property of the company; or

(c) the company has entered into a compromise with creditors or a class of
creditors under Part 14 or a compromise has been proposed under that
Part in relation to the company; or

(d) a compromise has been approved by the court under Part 15 in relation
to the company or an application has been made to the court to approve a
compromise under that Part.

A company must not be removed from the New Zealand register under section
355 unless the company would, immediately before it is removed from the
register, satisfy the solvency test.

Removal from register

As soon as the Registrar receives a properly completed application under sec-
tion 351 to remove a company from the New Zealand register, the Registrar
must remove the company from the register.

A company is removed from the New Zealand register when a notice signed by
the Registrar stating that the company is removed from the New Zealand regis-
ter is registered under this Act.

Effect of removal from register

The removal of a company from the New Zealand register under section 355
does not—

(a) prejudice or affect the identity of the body corporate that was constituted
under this Act or its continuity as a legal person; or

(b) affect the property, rights, or obligations of that body corporate; or
(c) affect proceedings by or against that body corporate.
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Proceedings that could have been commenced or continued by or against a
company before the company was removed from the New Zealand register
under section 355 may be commenced or continued by or against the body cor-
porate that continues in existence after the removal of the company from the
register.

Part 20
Registrar of Companies

Registrar and Deputy Registrars of Companies
There must be—
(a)  aRegistrar of Companies; and

(b) as many Deputy Registrars of Companies as may be necessary for the
purposes of this Act and the Limited Partnerships Act 2008,—

each of whom must be appointed under the State Sector Act 1988.

Subject to the control of the Registrar a Deputy Registrar has and may exercise
the powers, duties and functions of the Registrar under this Act, the Financial
Reporting Act 2013, and the Limited Partnerships Act 2008.

The fact that a Deputy Registrar exercises those powers, duties, or functions is
conclusive evidence of the authority to do so.

The person holding office as Registrar of Companies under the Companies Act
1955 and every person holding office as a Deputy Registrar of Companies
under that Act, immediately before the commencement of this Act, shall be
deemed to have been appointed as Registrar of Companies or as a Deputy
Registrar of Companies, as the case may be, in accordance with this section.

Section 357(1)(b): amended, on 2 May 2008, by section 119(1) of the Limited Partnerships Act 2008
(2008 No 1).

Section 357(2): amended, on 1 July 2015, by section 17 of the Financial Reporting Amendment Act
2014 (2014 No 64).

Section 357(2): amended, on 2 May 2008, by section 119(2) of the Limited Partnerships Act 2008
(2008 No 1).

District and Assistant Registrars of Companies

As many District Registrars of Companies and Assistant Registrars of Com-
panies as may be necessary for the purposes of this Act must be appointed
under the State Sector Act 1988.

Subject to the control of the Registrar and of a Deputy Registrar, a District
Registrar has and may exercise the powers, duties, and functions of the
Registrar.

Subject to the control of the Registrar, a Deputy Registrar, and a District
Registrar, an Assistant Registrar has and may exercise all the powers, duties,
and functions of the Registrar.

341


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1139100
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM129109
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4632802
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4632802
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1139100
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1139294
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM6188335
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1139294
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM129109

Reprinted as at

Part 20 s 359 Companies Act 1993 12 November 2018

“)

)

359

360
(1)

2
3)
“)

The fact that a District Registrar or an Assistant Registrar exercises those
powers, duties, or functions is conclusive evidence of the authority to do so.

Every person holding office as a District Registrar of Companies or an Assist-
ant Registrar of Companies under the Companies Act 1955, immediately
before the commencement of this Act, shall be deemed to have been appointed
as a District Registrar of Companies or an Assistant Registrar of Companies, as
the case may be, in accordance with this section.

Responsible District Registrar

Where, pursuant to this Act or any regulations under this Act, any action is
required to be taken by, or anything is required to be done to, the Registrar, in
relation to a company or an overseas company, that action shall be taken by, or
that thing shall be done to, the District Registrar in whose office the records
relating to that company or overseas company are kept or an Assistant
Registrar in that office.

Registers
The Registrar must ensure that—

(a) aregister of companies registered under Part 2 or reregistered under this
Act in accordance with the Companies Reregistration Act 1993, as the
case may be; and

(b) a register of overseas companies registered or deemed to be registered
under Part 18,—

is kept in New Zealand.
[Repealed]
[Repealed]

The New Zealand register and the overseas register may be kept in such man-
ner as the Registrar thinks fit including, either wholly or partly, by means of a
device or facility—

(a)  that records or stores information electronically or by other means; and
(b)  that permits the information so recorded or stored to be readily inspected
or reproduced in usable form.

Section 360(2): repealed, on 25 February 2012, by section 5 of the Companies Amendment Act 2012
(2012 No 7).

Section 360(3): repealed, on 25 February 2012, by section 5 of the Companies Amendment Act 2012
(2012 No 7).

360A Rectification or correction of New Zealand register and overseas register

(M

342

The Registrar may,—

(a)  on the application of any person, rectify the New Zealand register or the
overseas register if the Registrar is satisfied that any information has
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been wrongly entered in, or omitted from, the New Zealand register or
the overseas register; or

(b) if it appears to the Registrar that any particulars have been incorrectly
entered in the New Zealand register or the overseas register, correct
those particulars.

Unless the rectification or correction relates solely to the person who provided
it, the Registrar, before rectifying the register under subsection (1)(a), must—

(a)  give written notice to the company or overseas company that an applica-
tion has been made to rectify the New Zealand register or the overseas
register in relation to that company or overseas company (including
details of that application); and

(b)  give public notice setting out—
(i)  the name of the applicant; and
(1)  the name of the company or overseas company; and

(i1i1))  the reasons for and details of the changes sought to be made to the
New Zealand register or the overseas register; and

(iv) the date by which a written objection to the proposed rectification
must be delivered to the Registrar, being a date not less than 20
working days after the date of the notice.

Any person may deliver to the Registrar, not later than the date specified in
accordance with subsection (2)(b)(iv), a written objection to a proposed rectifi-
cation of the New Zealand register or the overseas register, and the Registrar
must give a copy of the objection to the applicant.

The Registrar must not rectify the New Zealand register or the overseas register
if the Registrar receives a written objection to the proposed rectification by the
date specified unless the Registrar is satisfied that the objection has been with-
drawn.

Section 360A: inserted, on 15 April 2004, by section 20 of the Companies Amendment Act (No 2)
2004 (2004 No 24).

Section 360A(1)(b): amended, on 1 May 2015, by section 45(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 360A(2): amended, on 1 May 2015, by section 45(2) of the Companies Amendment Act
2014 (2014 No 46).

Powers of court

If an objection to a proposed rectification is received by the Registrar under
section 360A(3), the applicant for the rectification of the New Zealand register
or the overseas register may apply to the court for an order for rectification.

If an application for an order is made under subsection (1),—

(a) the applicant must, as soon as practicable, serve notice of the application
on the Registrar; and
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(b)  the Registrar may appear and be heard in relation to the application.

On an application for an order under subsection (1), the court may, if it is satis-
fied that any information has been wrongly entered in, or omitted from, the
New Zealand register or the overseas register, make an order that the New Zea-
land register or the overseas register be rectified.

Section 360B: inserted, on 15 April 2004, by section 20 of the Companies Amendment Act (No 2)
2004 (2004 No 24).

Alteration of entries on New Zealand register and overseas register
without application

This section applies if —

(a) acompany has provided information about the company to the Registrar
in addition to the information the company is compelled to provide
under this Act or regulations made under it (regardless of whether the
information was provided before or after the commencement of this sec-
tion or is visible to the public on the New Zealand register); and

(b)  that information is updated in the New Zealand Business Number Regis-
ter.

The Registrar may update the information provided and, if applicable, the New
Zealand register, so that the information is consistent with the information in
the New Zealand Business Number Register.

Section 360C: inserted, on 13 May 2016, by section 41 of the New Zealand Business Number Act
2016 (2016 No 16).

Registrar may direct transfer

[Repealed]

Section 361: repealed, on 25 February 2012, by section 6 of the Companies Amendment Act 2012
(2012 No 7).

Registration of documents
On receipt of a document for registration under this Act, the Registrar must,—

(a)  subject to subsection (2), register the document in the New Zealand
register or the overseas register, as the case may be; and

(b) in the case of a document that is not an annual return, give written
advice of the registration to the person from whom the document was
received.

If a document received by the Registrar for registration under this Act—
(a)  isnot in the prescribed form, if any; or
(b)  does not comply with this Act or regulations made under this Act; or

(ba) is involved in a requirement made under section 365(1)(caaa) or (c),
365F, or 365G; or

(c)  isnot printed or typewritten; or
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(d)  where the New Zealand register or the overseas register is kept wholly or
partly by means of a device or facility referred to in section 360(4), is
not in a form that enables particulars to be entered directly by electronic
or other means in the device or facility; or

(e)  has not been properly completed; or
(f)  contains material that is not clearly legible,—

the Registrar may refuse to register the document, and in that event, must
request either—

(g) that the document be appropriately amended or completed and submitted
for registration again; or

(h) that a fresh document be submitted in its place.
For the purposes of this Act, a document is registered when—

(a)  the document itself is constituted part of the New Zealand register or the
overseas register; or

(b)  particulars of the document are entered in any device or facility referred
to in section 360(4).

Neither registration, nor refusal of registration, of a document by the Registrar
affects, or creates a presumption as to, the validity or invalidity of the docu-
ment or the correctness or otherwise of the information contained in it.

Section 362(1)(b): amended, on 30 June 1997, by section 22 of the Companies Act 1993 Amendment
Act 1997 (1997 No 27).

Section 362(2)(ba): inserted, on 1 May 2015, by section 46 of the Companies Amendment Act 2014
(2014 No 46).

Inspection and evidence of registers
A person may, on payment of any fees that are prescribed, inspect—

(a) any document that constitutes part of the New Zealand register or the
overseas register:

(b) particulars of any registered document that have been entered on any
device or facility referred to in section 360(4):

(c) any registered document particulars of which have been entered in any
such device or facility—

during the hours when the office of the District Registrar is open to the public
for the transaction of business on a working day.

A person may, on payment of any fees that are prescribed, require the Registrar
to give or certify—

(a) acertificate of incorporation of a company; or

(b) a certificate of reregistration of a company under this Act in accordance
with the Companies Reregistration Act 1993; or
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(c) a copy of, or extract from, a document that constitutes part of the New
Zealand register or the overseas register; or

(d) particulars of any registered document that have been entered in any
device or facility referred to in section 360(4); or

(e) a copy of, or extract from, a registered document particulars of which
have been entered in any such device or facility.

A process to compel the production of—
(a) aregistered document kept by the Registrar; or

(b) evidence of the entry of particulars of a registered document in any
device or facility referred to in section 360(4)—

must not issue from the court without the leave of the court and, if it does, it
must have a statement attached to it that it is issued with the leave of the court.

A copy of, or extract from, a registered document—

(a)  that constitutes part of the New Zealand register or the overseas register;
or

(b)  particulars of which have been entered in any device or facility referred
to in section 360(4)—

certified to be a true copy or extract by the Registrar is admissible in evidence
in legal proceedings to the same extent as the original document.

An extract certified by the Registrar as containing particulars of a registered
document that have been entered in any device or facility referred to in section
360(4) is, in the absence of proof to the contrary, conclusive evidence of the
entry of those particulars.

This section is subject to section 367A.

Compare: 1955 No 63 s 9

Section 363(6): inserted, on 1 May 2015, by section 17 of the Companies Amendment Act 2014
(2014 No 46).

Notice by Registrar

A notice that the Registrar is required by this Act to give to a natural person,
must be given in writing and in a manner that the Registrar considers appropri-
ate in the circumstances.

Without limiting subsection (1), the Registrar may give notice in writing to a
natural person by—

(a)  having it delivered to that person; or

(b) posting it, or delivering it by courier, to that person at his or her last
known address, or delivering it to a document exchange which that per-
son is using at the time; or

(c) sending it by facsimile machine to a telephone number used by that per-
son for transmission of documents by facsimile; or
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(d)  having it published in a newspaper or other publication in circulation in
the area where that person lives or is believed to live.

Section 392 shall apply, with such modifications as may be necessary, in
respect of the giving of notices by the Registrar.

A document that—
(a) appears to be a copy of a notice given by the Registrar; and

(b) 1is certified by the Registrar, or by a person authorised by the Registrar,
as having been derived from a device or facility that records or stores
information electronically or by other means—

is admissible in legal proceedings as a copy of the notice.

Registrar’s powers of inspection
The Registrar or a person authorised by the Registrar may,—
(a)  for the purpose of—

(iaa) ascertaining whether information provided to the Registrar is cor-
rect; or

(i)  ascertaining whether a company or a director of a company is
complying, or has complied, with this Act; or

(i1)  ascertaining whether the Registrar should exercise any of his or
her rights or powers under this Act; or

(i11) detecting offences against this Act; and
(b) if, in the Registrar’s opinion, it is in the public interest to do so,—
do any of the following:

(caaa) require a person, in relation to information provided to the Registrar,
to—

(i)  confirm that the information is correct; or
(i1))  correct the information; or

(c)  require a person, including a person carrying on the business of banking,
to produce for inspection relevant documents within that person’s pos-
session or control; or

(d) inspect and take copies of relevant documents; or

(e) take possession of relevant documents and remove them from the place
where they are kept, and retain them for a reasonable time, for the pur-
pose of taking copies; or

(f)  retain relevant documents for a period which is, in all the circumstances
reasonable, if there are reasonable grounds for believing that they are
evidence of the commission of an offence.

When exercising the powers described in subsection (1)(caaa) or (c), the
Registrar may specify—
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(a)  a particular form in which the confirmation or correction must be provi-
ded; and

(b)  adate by which the confirmation or correction must be provided; and

(c)  whether the confirmation or correction must be verified by the produc-
tion of original documents or certified copies of original documents or
by a statutory declaration.

Nothing in this section limits or affects the Tax Administration Act 1994 or the
Statistics Act 1975.

The Registrar or a person authorised by the Registrar must consult with the
Reserve Bank of New Zealand before exercising any of the powers conferred
by subsection (1) if the purpose of exercising the power relates to a company
that is a registered bank (within the meaning of section 2 of the Reserve Bank
of New Zealand Act 1989).

A person must not obstruct or hinder the Registrar or a person authorised by
the Registrar while exercising a power conferred by subsection (1).

Any person who—

(a) fails to comply with a requirement under subsection (1)(caaa) or (c); or
(b) acts in contravention of subsection (4)—

commits an offence and is liable on conviction to the penalty set out in section
373(2).

In this section,—

company includes an overseas company

relevant document, in relation to a company, means a document that contains
information relating to—

(a)  the company; or
(b)  money or other property that is, or has been, managed, supervised, con-
trolled or held in trust by or for the company.

Compare: 1955 No 63 s 9A; 1983 No 5353

Section 365(1)(a)(iaa): inserted, on 1 May 2015, by section 47(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 365(1)(a)(i): amended, on 1 April 2014, by section 126 of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 365(1)(a)(ii): amended, on 1 April 2014, by section 126 of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 365(1)(a)(iii): amended, on 1 April 2014, by section 126 of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 365(1)(caaa): inserted, on 1 May 2015, by section 47(2) of the Companies Amendment Act
2014 (2014 No 46).

Section 365(1A): inserted, on 1 May 2015, by section 47(3) of the Companies Amendment Act 2014
(2014 No 46).
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Section 365(2): amended, on 1 April 1995 (applying with respect to the tax on income derived in
1995-96 and subsequent income years), by section YB 1 of the Income Tax Act 1994 (1994 No 164).

Section 365(5)(a): amended, on 1 May 2015, by section 47(4) of the Companies Amendment Act
2014 (2014 No 46).

Section 365(5)(b): amended, on 1 July 1994, by section 44 of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Registrar’s powers to identify controllers of company

Heading: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).

Purpose of sections 365B to 365H

The purpose of sections 365B to 365H is to ensure that the Registrar may, for
law enforcement purposes, obtain adequate, accurate, and timely information
on the beneficial ownership and control of companies in order to conform with
New Zealand’s obligations under the FATF Recommendations.

In this section,—

FATF means the Financial Action Task Force on Money Laundering estab-
lished in Paris in 1989

FATF Recommendations means the revised Recommendations adopted by
FATF at its plenary meeting on 15 to 17 February 2012.

Section 365A: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).

Control interests in shares (basic rule)

In sections 365D to 365F, a person has a control interest in a share if the per-
son—

(a) 1is a shareholder; or
(b) is a beneficial owner of the share; or

(c) has the power to exercise, or to control the exercise of, a right to vote
attached to the share; or

(d) has the power to acquire or dispose of, or to control the acquisition or
disposal of, the share.

Subsection (1) applies regardless of whether the power or control is express or
implied, direct or indirect, legally enforceable or not, related to a particular
share or not, exercisable presently or in the future, or exercisable alone or
jointly with another person or persons (but a power to cast merely 1 of many
votes is not, in itself, a joint power of this kind).

Subsection (1) applies regardless of whether or not the power or control is or
can be made subject to restraint or restriction or is exercisable only on the ful-
filment of a condition.
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If 2 or more persons can jointly exercise a power, each of those persons is
taken to have that power.

Compare: 1988 No 234 s 5

Section 365B: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).

Extension of basic rule to powers or controls exercisable through trust,
agreement, etc

A person has a power or control referred to in section 365B if the power or
control is, or may at any time be, exercised under, by virtue of, by means of, or
as a result of a revocation or breach of, a trust or an agreement (or any combin-
ation of them).

Subsection (1) applies regardless of whether or not the trust or agreement is
legally enforceable or whether or not the person is a party to it.

Compare: 1988 No 234 s SA

Section 365C: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).

Extension of basic rule to interests held by other persons under control or
acting jointly
A person (A) has a control interest in a share that another person (B) has if—

(a) B or B’s directors are accustomed or under an obligation (whether
legally enforceable or not) to act in accordance with A’s directions,
instructions, or wishes in relation to a power or control referred to in sec-
tion 365B; or

(b) A has the power to exercise, or control the exercise of, 20% or more of
the votes that may be cast at a meeting of shareholders of B; or

(c) A has the power to acquire or dispose of, or to control the acquisition or
disposal of, shares that have 20% or more of votes that may be cast at a
meeting of shareholders of B; or

(d) A and B are related bodies corporate; or

(e) A and B have an agreement, arrangement, or understanding to act in
concert in relation to a power or control referred to in section 365B.

For the purposes of subsection (1),—

share includes—

(a)  ashare in a company:

(b)  ashare in an industrial and provident society:
(c) ashare in a building society:

(d)  a partnership interest in a partnership
shareholder means a holder of a share.

For the purposes of subsection (1)(a), director means,—
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(a) inrelation to a company, any person occupying the position of a director
of the company by whatever name called:

(b)  in relation to a partnership (other than a limited partnership), any part-
ner:

(c) inrelation to a limited partnership, any general partner:

(d) in relation to a body corporate or unincorporate other than a company,
partnership, or limited partnership, any person occupying a position in
the body that is comparable with that of a director of a company.

(4) For the purposes of subsection (1)(d), a body corporate (A) is related to
another body corporate (B) if—
(a) B is A’s holding company or subsidiary; or
(b)  more than half of A’s issued shares (other than shares that carry no right
to participate beyond a specified amount in a distribution of either
profits or capital) are held by B and bodies corporate that are related to B

(whether directly or indirectly, but other than in a fiduciary capacity), or
vice versa; or

(c)  more than half of the issued shares (other than shares that carry no right
to participate beyond a specified amount in a distribution of either
profits or capital) of each of A and B are held by members of the other
(whether directly or indirectly, but other than in a fiduciary capacity); or

(d) the businesses of A and B have been so carried on that the separate busi-
ness of each body corporate, or a substantial part of that business, is not
readily identifiable; or

(e) there is another body corporate to which A and B are both related.
Compare: 1988 No 234 s 5B(1)

Section 365D: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).

365E Situations not giving rise to control interests

A person (A) does not have a control interest in a share under section 365B
merely because—

(a)  the ordinary business of A consists of, or includes, the lending of money
or the provision of financial services, or both, and A has the control
interest only as security given for the purposes of a transaction entered
into in the ordinary course of the business of A; or

(b) A is authorised to undertake trading activities on a licensed market and
A acts for another person to acquire or dispose of the share on behalf of
that person in the ordinary course of A’s business of carrying out those
trading activities; or

(c) A has been authorised by resolution of the directors of a company to act
as its representative at a particular meeting of shareholders, or of a class
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of shareholders, of the company, and a copy of the resolution is depos-
ited with the company before the meeting; or

(d) A is appointed as a proxy to vote at a particular meeting of shareholders,
or of a class of shareholders, of a company and the instrument of A’s
appointment is deposited with the company before the meeting; or

(e) A is a shareholder of a company and the company’s constitution gives
the shareholder pre-emptive rights on the transfer of the shares, if all
shareholders have pre-emptive rights on the same terms.

Compare: 1988 No 234 s 6

Section 365E: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).

Registrar may require persons to disclose control interests and powers to
get control interests

The Registrar (or a person authorised by the Registrar) may, by notice given
after having regard to the purpose in section 365A, require a specified person
to disclose full details of all (or any class of)—

(a)  control interests that the specified person has in shares of a company and
of the circumstances that give rise to those interests; or

(b)  powers that the specified person has or may at any time have to acquire a
control interest in shares of a company and of the circumstances that
give rise to that interest; or

(c)  control interests that any other person (whom the specified person must
identify by name and with current contact details) has in shares of a
company and of the circumstances that give rise to the other person’s
interests.

However, a matter referred to in subsection (1)(c) need only be disclosed to the
extent to which it is known to the specified person required to make the dis-
closure.

Subsection (1) applies regardless of whether the shares referred to in subsec-
tion (1) have voting rights or not or are issued or yet to be issued.

Sections 365B to 365E apply in determining whether or not a person has a
power referred to in subsection (1)(b) (and for this purpose every reference in
those sections to a control interest must be read as including a reference to the
power to acquire a control interest).

The person must disclose the information required under subsection (1) in
accordance with any specifications under section 365H.

For the purposes of this section, specified person, in relation to the company
to which the requirement under subsection (1) relates, means—

(a)  ashareholder in the company:

(b)  adirector of the company:
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(c) aperson named in a previous disclosure under subsection (5) as having a
control interest in shares of the company.

If a person fails to comply with subsection (5), he or she commits an offence
and is liable on conviction to the penalty set out in section 373(2).
Compare: 1988 No 234 ss 34, 35; Corporations Act 2001 ss 672A, 672B (Aust)

Section 365F: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).

Registrar may require disclosure about controllers or delegates of
directors

The Registrar (or a person authorised by the Registrar) may, by notice given
after having regard to the purpose in section 365A, require a specified person
to disclose control information in relation to a company.

However, the following types of control information need only be disclosed to
the extent to which they are known to the specified person:

(a)  directions or instructions given to any other person:
(b) directions or instructions—

(1)  given to the board that were not provided to the specified person;
or

(i1)  given to the board when the specified person was not a director.

A specified person must disclose the information required under subsection (1)
in accordance with any specifications under section 365H.

If a specified person fails to comply with subsection (3), he or she commits an
offence and is liable on conviction to the penalty set out in section 374(2).

For the purposes of this section,—

control information, in relation to the company to which the requirement
under subsection (1) relates, means—

(a) any directions or instructions relating to the management and adminis-
tration of the company given to a specified person (A) (or to the board or
to any other person who is responsible for the management and adminis-
tration of the company) by another person (B); or

(b) any delegation of powers relating to the management and administration
of the company by a specified person to another person

specified person, in relation to the company to which the requirement under
subsection (1) relates, means—

(a)  adirector of the company:

(b)  aperson named in a previous disclosure under subsection (3) concerning
that company.

Section 365G: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).
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required under section 365F or 365G

When exercising a power described in section 365F or 365G, the Registrar (or
a person authorised by the Registrar) may specify—

(a)  aparticular form in which the information must be provided; and
(b)  adate by which the information must be provided; and

(c)  whether the information must be verified by the production of original
documents or certified copies of original documents or by a statutory
declaration.

Section 365H: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).

Other matters relating to Registrar s powers

Heading: inserted, on 1 May 2015, by section 48 of the Companies Amendment Act 2014 (2014
No 46).

Disclosure of information and reports

A person authorised by the Registrar for the purposes of section 365, 365F,
365G, or 365H who has—

(a) obtained a document or information in the course of making an inspec-
tion under that section; or

(b)  prepared a report in relation to an inspection under that section—

must, if directed to do so by the Registrar, give the document, information, or
report to—

(c)  the Minister of the Crown who, under the authority of any warrant or
with the authority of the Prime Minister, is for the time being responsible
for the administration of this Act; or

(d)  the chief executive of the department of State that, with the authority of
the Prime Minister, is for the time being responsible for the administra-
tion of this Act; or

(e) any person authorised by the Registrar to receive the document, informa-
tion, or report for the purposes of this Act or in connection with the exer-
cise of powers conferred by this Act; or

(f)  aliquidator for the purposes of the liquidation of a company; or

(g) except in the case of an authorisation under section 365F, 365G, or
365H, any person authorised by the Registrar to receive the document,
information, or report for the purposes of detecting offences against any
Act.

The Registrar or any person authorised by the Registrar may give information
disclosed to the Registrar under section 365F or 365G to a government agency
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for law enforcement purposes if the Registrar is satisfied that the agency has a
proper interest in receiving the information.

(1B) For the purposes of subsection (1A),—
government agency means—
(a)  the Crown Law Office:
(b)  the Department of Internal Affairs:
(c)  the Financial Markets Authority:
(d) the Government Communications Security Bureau:
(e)  the Inland Revenue Department:
(f)  the Ministry of Business, Innovation and Employment:
(g) the Ministry of Justice:
(h)  the New Zealand Customs Service:
(i)  the New Zealand Security Intelligence Service:
(j)  the New Zealand Police:
(k)  the Reserve Bank of New Zealand:
(I)  the Serious Fraud Office:
(m) any international counterpart of the entities in paragraphs (a) to (1)
law enforcement purposes means—

(a) the administration of this Act and the Anti-Money Laundering and
Countering Financing of Terrorism Act 2009:

(b)  the detection, investigation, and prosecution of—
(i)  any offence under this Act; or

(i) any offence under the Anti-Money Laundering and Countering
Financing of Terrorism Act 2009; or

(iii)) a money laundering offence (within the meaning of section 5 of
the Anti-Money Laundering and Countering Financing of Terror-
ism Act 2009); or

(iv) any offence under section 143B of the Tax Administration Act
1994; or

(v) any offence that is punishable by imprisonment for a term of 5
years or more and includes any act, wherever committed, that if
committed in New Zealand would constitute an offence punisha-
ble by imprisonment for a term of 5 years or more:

(c)  the enforcement of the Proceeds of Crime Act 1991 or the Criminal Pro-
ceeds (Recovery) Act 2009:

(d)  the enforcement of the Misuse of Drugs Act 1975:

(e) the enforcement of the Terrorism Suppression Act 2002:
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(f)  the administration of the Mutual Assistance in Criminal Matters Act
1992:

(g) the performance by the New Zealand Security Intelligence Service or the
Government Communications Security Bureau of its function under sec-
tion 10 or 11 of the Intelligence and Security Act 2017:

(h) any action referred to in paragraphs (a) to (g) taken in respect of legis-
lation of an overseas jurisdiction that is broadly equivalent to the enact-
ments listed in those paragraphs.

A person authorised by the Registrar for the purposes of section 365, 365F,
365G, or 365H who has—

(a) obtained a document or information in the course of making an inspec-
tion under that section; or

(b)  prepared a report in relation to an inspection under that section—

must give the document, information, or report to the Registrar, a Deputy
Registrar, a District Registrar, or an Assistant Registrar when directed to do so
by any person holding any of those offices.

A person authorised by the Registrar for the purposes of section 365, 365F,
365G, or 365H who has—

(a) obtained a document or information in the course of making an inspec-
tion under that section; or

(b)  prepared a report in relation to an inspection under that section—
must not disclose that document, information, or report except—
(c)  in accordance with subsection (1), (1A), (1B), or (2); or

(d) subject to the approval of the Registrar, with the consent of the person to
whom it relates; or

(e)  subject to the approval of the Registrar, for the purposes of this Act or in
connection with the exercise of powers conferred by this Act; or

(f)  to the extent that the information, or information contained in the docu-
ment or report, is available under any Act or in a public document; or

(g) subject to the approval of the Registrar, to a liquidator for the purposes
of the liquidation of a company or the assets of an overseas company; or

(h)  in the course of criminal proceedings; or

(i)  subject to the approval of the Registrar, for the purpose of detecting
offences against any Act.

A person who fails to comply with this section commits an offence and is liable
on conviction to the penalty set out in section 373(2).

Section 366(1): amended, on 1 May 2015, by section 49(1)(a) of the Companies Amendment Act
2014 (2014 No 46).

Section 366(1): amended, on 1 May 2015, by section 49(1)(b) of the Companies Amendment Act
2014 (2014 No 46).
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Section 366(1)(c): replaced, on 1 October 1995, by section 10(3) of the Department of Justice
(Restructuring) Act 1995 (1995 No 39).

Section 366(1)(d): replaced, on 1 October 1995, by section 10(3) of the Department of Justice
(Restructuring) Act 1995 (1995 No 39).

Section 366(1)(g): amended, on 1 May 2015, by section 49(2) of the Companies Amendment Act
2014 (2014 No 46).

Section 366(1A): inserted, on 1 May 2015, by section 49(3) of the Companies Amendment Act 2014
(2014 No 46).

Section 366(1B): inserted, on 1 May 2015, by section 49(3) of the Companies Amendment Act 2014
(2014 No 46).

Section 366(1B) law enforcement purposes paragraph (b)(v): replaced, on 7 November 2015, by
section 5 of the Companies Amendment Act 2015 (2015 No 97).

Section 366(1B) law enforcement purposes paragraph (g): replaced, on 28 September 2017, by sec-
tion 335 of the Intelligence and Security Act 2017 (2017 No 10).

Section 366(2): amended, on 1 May 2015, by section 49(4) of the Companies Amendment Act 2014
(2014 No 46).

Section 366(3): amended, on 1 May 2015, by section 49(4) of the Companies Amendment Act 2014
(2014 No 46).

Section 366(3)(c): amended, on 1 May 2015, by section 49(5) of the Companies Amendment Act
2014 (2014 No 46).

Registrar’s powers to insert note of warning in register

The Registrar may, if the Registrar thinks it is appropriate, insert a note of
warning in the register in relation to a company in any of the following circum-
stances:

(a) information or documents relating to the company are subject to a
requirement made under section 365(1)(caaa) or (c), 365F, 365G, or
365H:

(b) any of the grounds described in section 318(1)(aaa) or (b) to (f) apply to
the company.

If the Registrar has inserted a note of warning in relation to a company (com-
pany A) under subsection (1), the Registrar may, if the Registrar thinks it is
appropriate, also insert a note of warning in relation to any other company that
shares a director with company A.

Section 366A: inserted, on 1 May 2015, by section 50 of the Companies Amendment Act 2014 (2014
No 46).

Registrar must remove note of warning

The Registrar must remove a note of warning inserted under section 366A if
the Registrar is satisfied that the reasons for inserting it do not exist.

Section 366B: inserted, on 1 May 2015, by section 50 of the Companies Amendment Act 2014 (2014
No 46).

Application of Official Information Act 1982 and Privacy Act 1993

This section applies to—
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(a) the Minister of the Crown who, under the authority of any warrant or
with the authority of the Prime Minister, is for the time being responsible
for the administration of this Act; and

(b)  the chief executive of the department of State that, with the authority of

the Prime Minister, is for the time being responsible for the administra-
tion of this Act; and

(c)  the Registrar; and

(d) aDeputy Registrar; and

(e) a District Registrar; and

(f)  an Assistant Registrar.

Notwithstanding the Official Information Act 1982 or the Privacy Act 1993, a
person to whom this section applies may refuse to disclose a document, infor-
mation, or report in his or her possession obtained in making, or acquired as a

result of, an inspection under section 365, until the purpose for which the
inspection is carried out has been satisfied.

Notwithstanding the Official Information Act 1982, where a person requests
disclosure of whether an inspection under section 365 is being, or is proposed
to be, or has been carried out, as the case may be, no person to whom this sec-
tion applies is required to disclose that information under the Official Informa-
tion Act 1982 unless—

(a)  the disclosure of that information would not be likely to prejudice the
commercial position of any person; and

(b)  there is no other good reason for withholding that information under that
Act.
Compare: 1955 No 63 s 9AA; 1988 No 23652

Section 367(1): replaced, on 1 October 1995, by section 10(3) of the Department of Justice (Restruc-
turing) Act 1995 (1995 No 39).

Confidentiality of director information

The Registrar must treat director information as confidential and must not
make it available to a member of the public.

The Official Information Act 1982 does not apply to director information.

In this section, director information means a director’s date and place of birth.
Compare: 2008 No 1 s 115

Section 367A: inserted, on 1 May 2015, by section 18 of the Companies Amendment Act 2014 (2014
No 46).

Appeals from decisions under section 367

A person who is aggrieved by a refusal to disclose a document, information, or
report under section 367 may appeal to the court within 15 working days after
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being notified of that refusal, or within such further time as the court may
allow.

On hearing the appeal, the court may confirm the refusal, or give such direc-
tions, or make such determination in the matter as the court thinks fit.

Compare: 1955 No 63 s 9BA

Inspector’s report admissible in liquidation proceedings

Notwithstanding any other Act or rule of law, a report prepared by a person in
relation to an inspection carried out by him or her under section 365, or in rela-
tion to a disclosure under section 365F, 365G, or 365H, is admissible in evi-
dence at the hearing of an application to the court to appoint a liquidator.

Section 369: amended, on 1 May 2015, by section 51 of the Companies Amendment Act 2014 (2014
No 46).

Appeals from Registrar’s decisions

A person who is aggrieved by an act or decision of the Registrar under this Act
may appeal to the court within 15 working days after the date of notification of
the act or decision, or within such further time as the court may allow.

On hearing the appeal, the court may approve the Registrar’s act or decision or
may give such directions or make such determination in the matter as the court
thinks fit.

Compare: 1955 No 63 s 9B(1), (2); 1973 No 13 s 5

Exercise of powers under section 365, 365F, 365G, or 365H not affected by
appeal

Subject to subsection (2), but notwithstanding any other provision of any Act

or any rule of law, where a person appeals or applies to the court in relation to

an act or decision of the Registrar or a person authorised by the Registrar under

section 365, 365F, 365G, or 365H, until a decision on the appeal or application

is given,—

(a)  the Registrar, or that person, may continue to exercise the powers under
that section as if no such appeal or application had been made; and

(b)  no person is excused from fulfilling an obligation under that section by
reason of that appeal or application.

If the appeal or application is allowed or granted, as the case may be,—

(a)  the Registrar must ensure that, forthwith after the decision of the court is
given, any copy of a document taken or retained by the Registrar, or by a
person authorised by the Registrar in respect of that act or decision, is
destroyed; and

(b)  no information acquired under that section in relation to that act or deci-
sion is admissible in evidence in any proceedings unless the court hear-
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ing the proceedings in which it is sought to adduce the evidence is satis-
fied it was not obtained unfairly.
Compare: 1955 No 63 s 9B(4); 1973 No 135 5; 1977 No 94 s 3

Section 371 heading: amended, on 1 May 2015, by section 52(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 371(1): amended, on 1 May 2015, by section 52(2) of the Companies Amendment Act 2014
(2014 No 46).

Sharing of information with Financial Markets Authority

The Registrar may provide to the FMA any information, or a copy of any docu-
ment, that the Registrar—

(a)  holds in relation to the exercise or performance of the Registrar’s func-
tions, powers, or duties; and

(b)  considers may assist the FMA in the exercise or performance of the
FMA’s functions, powers, or duties under this Act or any other enact-
ment.

The Registrar may use any information, or a copy of any document, provided
to him or her by the FMA under section 30 of the Financial Markets Authority
Act 2011 in the Registrar’s exercise or performance of the Registrar’s func-
tions, powers, or duties.

In this section, Registrar’s functions, powers, or duties means his or her
functions, powers, or duties under this Act or any other enactment (including
functions, powers, or duties as the Registrar under the Financial Service Pro-
viders (Registration and Dispute Resolution) Act 2008 and the Financial Mar-
kets Conduct Act 2013).

This section applies despite anything to the contrary in any contract, deed, or
document.
Nothing in this section limits the Privacy Act 1993.

Section 371A: inserted, on 1 May 2011, by section 82 of the Financial Markets Authority Act 2011
(2011 No 5).

Section 371A(3): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Fees

The Governor-General may from time to time, by Order in Council, make
regulations prescribing—

(a) fees or other amounts payable to the Registrar in respect of the perform-
ance of functions and the exercise of powers under this Act:

(b) amounts payable to the Registrar by way of penalty for failure to deliver
a document to the Registrar within the time prescribed by this Act:

(c) fees or other amounts payable to the Registrar in respect of any other
matter under this Act.


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM6144151
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM6144151
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM3231705
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1109400
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1109400
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4090503
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4090503
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM296638
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM3231793
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM5561603

Reprinted as at
12 November 2018 Companies Act 1993 Part 21 s 373

2

3)

(3A)

(3B)

“)

373
()

The Registrar may refuse to perform a function or exercise a power until the
prescribed fee or amount is paid.

Any Order in Council made under subsection (1) may authorise the Registrar to
waive, in whole or in part and on such conditions as may be prescribed, pay-
ment of any amount referred to in paragraph (b) of that subsection.

If the Registrar declines to reserve a name or revokes the reservation of a name
under section 22, the Registrar may remit the fee payable in respect of a subse-
quent application on behalf of the company to reserve a name.

If the Registrar, under section 24(1), requires a company to change its name, no
fee is payable in respect of an application for the reservation of a name or an
application to change the name of the company.

Any fee or amount payable to the Registrar is recoverable by the Registrar in
any court of competent jurisdiction as a debt due to the Crown.

Compare: 1955 No 63 s 8; 1973 No 13s3; 1975 No 137s4

Section 372(3A): inserted, on 1 July 1994, by section 45 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Section 372(3B): inserted, on 1 July 1994, by section 45 of the Companies Act 1993 Amendment Act
1994 (1994 No 6).

Part 21
Offences and penalties

Penalty for failure to comply with Act

A person convicted of an offence against any of the following sections of this
Act is liable to a fine not exceeding $5,000:

(1)  section 25(5)(a) (which relates to the use of a company name):

(2)  section 47(7) (which relates to the consideration for which shares are
issued):

(3) section 49(5) (which relates to the consideration for which convertible
financial products, options, and shares are issued):

(4)  section 52(5) (which relates to distributions to shareholders):
(5)  section 60(7) (which relates to offers to shareholders to acquire shares):

(6)  section 61(9) (which relates to the procedure for making a certain type of
offer to shareholders):

(7)  section 61(10)(a) (which relates to the procedure for making a certain
type of offer to shareholders):

(8)  section 63(9) (which relates to stock exchange acquisitions of a compa-
ny’s own shares subject to prior notice to shareholders):

(8A) Section 63(10)(a) (which relates to stock exchange acquisitions of a
company’s own shares subject to prior notice to shareholders):
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(9) section 65(3)(a) (which relates to stock exchange acquisitions of a com-
pany’s own shares without prior notice to shareholders):

(10) section 69(6) (which relates to the redemption of shares at the option of
a company):

(11) section 70(4) (which relates to the requirement for a company to satisfy
the solvency test on the redemption of shares):

(12) section 71(8) (which relates to special redemptions of shares):

(13) section 71(9)(a) (which relates to special redemptions of shares):

(14) section 76(7) (which relates to offers of financial assistance to acquire
shares):

(15) section 77(4) (which relates to the requirement to satisfy the solvency
test):

(16) section 78(8) (which relates to offers of financial assistance in certain
cases):

(17) section 78(9)(a) (which relates to offers of financial assistance in certain
cases):

(18) section 80(2)(a) (which relates to the provision of financial assistance
not exceeding 5% of shareholders’ funds):

(19) section 83(5)(a) (which relates to statements of shareholders’ rights):

(20) section 84(6)(a) (which relates to the transfer of shares):

(21) section 85(2)(a) (which relates to the transfer of shares under an
approved system):

(22) section 95(7)(a) (which relates to share certificates):

(23) section 108(6) (which relates to the requirement to satisfy the solvency
test):

(24) section 122(7)(a) (which relates to resolutions in lieu of meetings):

(25) section 218(2)(a) (which relates to the obligation to provide copies of
documents):

(26) section 221(6) (which relates to approval of an amalgamation proposal):

(27) section 222(6) (which relates to short form amalgamations):

2

362

(27A) section 239AEB(3) (which relates to the failure by a company in admin-

istration to disclose the fact of administration):

(27B) section 239AW(4) (which relates to attendance by a director at a water-

(28)

shed meeting):

section 243(10) (which relates to the failure of a director to sign a certifi-
cate as to solvency).

A person convicted of an offence against any of the following sections of this
Act is liable to a fine not exceeding $10,000:
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(a)  section 34(3) (which relates to an alteration to the constitution of a com-
pany by the court):

(b)  section 87(4)(a) (which relates to the obligation to keep a share register):

(c)  section 88(5)(a) (which relates to the place where the share register must
be kept):

(d) section 90(2) (which relates to the duties of directors in relation to the
share register):

(e)  section 140(4) (which relates to the disclosure of directors’ interests):

(f)  section 179(8) (which relates to disclosure and use of information
obtained in the course of an investigation):

(g) section 189(5)(a) (which relates to company records):

(h)  section 195(3)(a) (which relates to the place where accounting records
must be kept):

(i)  section 207Q(3)(a) (which relates to the appointment of an auditor):

(ia) section 207R(2)(a) (which relates to notification of the resignation of an
auditor):

()  [Repealed]
(k)  section 215(2)(a) (which relates to public inspection of company

records):

(I)  section 216(2)(a) (which relates to inspection of company records by
shareholders):

(m) section 250(7) (which relates to the termination of the liquidation of a
company):

(ma) section 258A(5) (which relates to the duty of liquidators to report sus-
pected offences):

(n)  section 280(3) (which relates to the qualifications of liquidators):

(o)  section 333(5)(a) (which relates to name reservation by overseas com-
panies):

(p)  section 334(6)(a) (which relates to the registration of overseas compan-
ies):

(q)  section 339(2)(a) (which relates to changes in the constitution of an
overseas company):

(r)  section 340(6)(a) (which relates to the filing of annual returns by over-
seas companies):

(s)  section 365(5) (which relates to the Registrar’s powers of inspection):

(sa) section 365F(7) (which relates to the Registrar’s powers to require dis-
closure in relation to control interests):
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(t)  section 366(4) (which relates to the disclosure of information and reports
obtained during an investigation):

(u)  section 381 (which relates to improper use of the word “Limited”).

A person convicted of an offence against any of the following sections of this
Act is liable to a fine not exceeding $50,000 or to imprisonment for a term not
exceeding 2 years:

(a) section 261(6A) (which relates to the power of liquidators to obtain
documents and information):

(b)  section 273(2) (which relates to certain prohibited conduct):

(c)  section 274(2) (which relates to the duty to identify and deliver prop-
erty).
A person convicted of an offence against any of the following sections of this

Act is liable to imprisonment for a term not exceeding 5 years or to a fine not
exceeding $200,000:

(aaa) section 138A(1) (which relates to serious breach of director’s duty to act
in good faith and in best interests of company):

(a)  section 304(6) (which relates to false claims by unsecured creditors in
liquidations):

(b)  section 305(11) (which relates to false claims by secured creditors in lig-
uidations):

(c)  section 377 (which relates to false statements):

(d)  section 378 (which relates to the fraudulent use or destruction of prop-
erty):

(e)  section 379 (which relates to falsifying records):

(f)  section 380 (which relates to carrying on business fraudulently or dis-
honestly incurring debt):

(g) section 382(4) (which relates to persons prohibited from managing com-
panies):

(h)  section 383(6) (which relates to acting as a director of a company while
prohibited by the court):

(1)  section 385(9) (which relates to acting as a director of a company or tak-
ing part in the management of a company while prohibited by the
Registrar or the FMA):

(j)  section 386A(2) (which relates to acting as a director of a phoenix com-
pany).

Section 373(1)(2): amended, on 1 July 1994, by section 46 of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 373(1)(3): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).
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Section 373(1)(8A): inserted, on 11 September 2014, by section 58 of the Companies Amendment
Act 2014 (2014 No 46).

Section 373(1)(27A): inserted, on 1 November 2007, by section 39(1) of the Companies Amendment
Act 2006 (2006 No 56).

Section 373(1)(27A): amended, on 11 September 2014, by section 58 of the Companies Amendment
Act 2014 (2014 No 46).

Section 373(1)(27B): inserted, on 1 November 2007, by section 39(1) of the Companies Amendment
Act 2006 (2006 No 56).

Section 373(1)(28): amended, on 11 September 2014, by section 58 of the Companies Amendment
Act 2014 (2014 No 46).

Section 373(2)(h): replaced, on 1 April 2014, by section 39 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Section 373(2)(i): replaced, on 1 April 2014, by section 39 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Section 373(2)(ia): inserted, on 11 September 2014, by section 58 of the Companies Amendment Act
2014 (2014 No 46).

Section 373(2)(j): repealed, on 1 April 2014, by section 39 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Section 373(2)(ma): replaced, on 1 February 2011, by section 241(2) of the Insurance (Prudential
Supervision) Act 2010 (2010 No 111).

Section 373(2)(sa): inserted, on 1 May 2015, by section 58 of the Companies Amendment Act 2014
(2014 No 46).

Section 373(3)(a): replaced, on 3 May 2001, by section 14(2) of the Companies Act 1993 Amend-
ment Act 2001 (2001 No 18).

Section 373(3)(b): replaced, on 3 May 2001, by section 14(2) of the Companies Act 1993 Amend-
ment Act 2001 (2001 No 18).

Section 373(3)(c): inserted, on 3 May 2001, by section 14(2) of the Companies Act 1993 Amendment
Act 2001 (2001 No 18).

Section 373(4)(aaa): inserted, on 11 September 2014, by section 58 of the Companies Amendment
Act 2014 (2014 No 46).

Section 373(4)(f): amended, on 3 July 2014, by section 5 of the Companies Amendment Act 2014
(2014 No 46).

Section 373(4)(h): amended, on 11 September 2014, by section 58 of the Companies Amendment Act
2014 (2014 No 46).

Section 373(4)(i): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Section 373(4)(j): inserted, on 1 November 2007, by section 39(2) of the Companies Amendment Act
2006 (2006 No 56).

Penalties that may be imposed on directors in cases of failure by board or
company to comply with Act

A director of a company who is convicted of an offence against any of the fol-
lowing sections of this Act is liable to a fine not exceeding $5,000:

(a)  section 25(5)(b) (which relates to the use of a company name):

(b)  section 61(10)(b) (which relates to the procedure for making a certain
type of offer to shareholders):
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(c) section 63(10)(b) (which relates to stock exchange acquisitions of a
company’s own shares subject to prior notice to shareholders):

(d)  section 65(3)(b) (which relates to stock exchange acquisitions of a com-
pany’s own shares without prior notice to shareholders):

(e) section 71(9)(b) (which relates to special redemptions of shares):

()  section 78(9)(b) (which relates to offers of financial assistance in certain
cases):

(g) section 80(2)(b) (which relates to the provision of financial assistance
not exceeding 5% of shareholders’ funds):

(h)  section 83(5)(b) (which relates to statements of shareholders’ rights):

(i)  section 84(6)(b) (which relates to the transfer of shares):

(j)  section 85(2)(b) (which relates to the transfer of shares under an
approved system):

(k)  section 95(7)(b) (which relates to share certificates):

(I)  section 107(8) (which relates to unanimous assent to certain types of
action):

(m) section 122(7)(b) (which relates to resolutions in lieu of meetings):

(n)  section 188(6) (which relates to a requirement to change a company’s
registered office):

(o)  section 218(2)(b) (which relates to the obligation to provide copies of
documents).

(2) A director of a company who is convicted of an offence against any of the fol-
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[Repealed]

section 32(4) (which relates to the adoption and alteration of a constitu-
tion):

section 33(6) (which relates to a new form of constitution):

section 43(2) (which relates to the obligation of the board to deliver a
notice of the issue of shares):

section 44(6) (which relates to the issue of shares with the approval of
shareholders):

section 47(9) (which relates to the consideration for which shares are
issued):

section 49(6) (which relates to the consideration for which convertible
financial products, options, and shares are issued):

section 58(4) (which relates to the acquisition by a company of its own
shares):

section 87(4)(b) (which relates to the obligation to keep a share register):
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(10) section 88(5)(b) (which relates to the place where the share register must
be kept):

(10A) section 94B(3) (which relates to the obligation to give notice of a
change in ultimate holding company information):

(11) section 159(3) (which relates to the obligation to give notice of a change
of directors):

(12) section 176(4) (which relates to alterations to the constitution of a com-
pany by the court):

(13) section 189(5)(b) (which relates to company records):

(14) section 190(3) (which relates to the form in which company records are
kept):

(15) section 195(3)(b) (which relates to the place where accounting records
must be kept):

(16) section 207Q(3)(b) (which relates to the appointment of an auditor):

(16A) [Repealed]

(17) section 207R(2)(b) (which relates to the notification of the resignation of
an auditor):

(18) section 207W(2) (which relates to the attendance of auditors at meetings
of shareholders):

(19) section 208(3) (which relates to the duty to prepare an annual report):
(20) [Repealed]

(21) section 209(7) (which relates to the obligation to make the annual report
available to shareholders):

(22) section 209A(5) (which relates to the obligation to send copies of annual
reports or concise annual reports to shareholders on request):

(22A) section 209B(3) (which relates to making annual reports and concise
annual reports available by electronic means):

(23) section 214(10) (which relates to the obligation to file an annual return):

(24) section 215(2)(b) (which relates to public inspection of company
records):

(25) section 216(2)(b) (which relates to inspection of company records by
shareholders):

(26) section 236(5) (which relates to the approval of arrangements, amalgam-
ations, and compromises by the court):

(27) section 237(3) (which relates to the power of the court to make addi-
tional orders in connection with the approval of an arrangement or amal-
gamation or compromise):
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(28) section 333(5)(b) (which relates to name reservation by overseas com-
panies):

(29) section 334(6)(b) (which relates to the registration of overseas compan-
ies):

(30) section 339(2)(b) (which relates to changes in the constitution of an
overseas company):

(31) section 340(6)(b) (which relates to the filing of annual returns by over-
seas companies):

(32) section 365G(4) (which relates to the Registrar’s powers to require
directors to disclose their controllers).

A director of a company who is convicted of an offence against any of the fol-
lowing sections of this Act is liable to a fine not exceeding $50,000:

(a)  section 194(4) (which relates to the keeping of accounting records):

(b)  section 207G(3) (which relates to the preparation, audit, and registration
of financial statements).

Section 374(1)(c): amended, on 11 September 2014, by section 58 of the Companies Amendment Act
2014 (2014 No 46).

Section 374(2)(1): repealed, on 1 July 1994, by section 47 of the Companies Act 1993 Amendment
Act 1994 (1994 No 6).

Section 374(2)(5): amended, on 11 September 2014, by section 58 of the Companies Amendment Act
2014 (2014 No 46).

Section 374(2)(7): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Section 374(2)(10A): inserted, on 1 May 2015, by section 58 of the Companies Amendment Act
2014 (2014 No 46).

Section 374(2)(15): replaced, on 1 April 2014, by section 40(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 374(2)(16): replaced, on 1 April 2014, by section 40(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 374(2)(16A): repealed, on 1 April 2014, by section 40(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 374(2)(17): replaced, on 1 April 2014, by section 40(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 374(2)(17): amended, on 11 September 2014, by section 58 of the Companies Amendment
Act 2014 (2014 No 46).

Section 374(2)(18): replaced, on 1 April 2014, by section 40(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 374(2)(19): replaced, on 1 April 2014, by section 40(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 374(2)(20): repealed, on 1 April 2014, by section 40(1) of the Financial Reporting (Amend-
ments to Other Enactments) Act 2013 (2013 No 102).

Section 374(2)(21): replaced, on 18 June 2007, by section 13 of the Companies Amendment Act
(No 2) 2006 (2006 No 62).

Section 374(2)(22): replaced, on 18 June 2007, by section 13 of the Companies Amendment Act
(No 2) 2006 (2006 No 62).
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Section 374(2)(22A): inserted, on 18 June 2007, by section 13 of the Companies Amendment Act
(No 2) 2006 (2006 No 62).

Section 374(2)(32): inserted, on 1 May 2015, by section 58 of the Companies Amendment Act 2014
(2014 No 46).

Section 374(3): inserted, on 1 April 2014, by section 40(2) of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Proceedings for offences
[Repealed]
[Repealed]

Despite anything to the contrary in section 25 of the Criminal Procedure Act
2011,—

(a) a charging document may be filed at any time in respect of an offence
against section 373(4); and

(b)  the limitation period in respect of an offence specified in section 373(1)
or (2), or section 374 of this Act ends on the date that is 3 years after the
date on which the offence was committed.

Nothing in sections 377 to 380 affects the liability of any person under any
other Act, but no person shall be convicted of an offence against any of those
sections and a provision of any other Act in respect of the same conduct.

Section 375(1): repealed, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 375(2): repealed, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 375(3): replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Defences

It is a defence to a director charged with an offence in relation to a duty
imposed on the board of a company if the director proves that—

(a)  the board took all reasonable and proper steps to ensure that the require-
ments of this Act would be complied with; or

(b)  he or she took all reasonable and proper steps to ensure that the board
complied with the requirements of this Act; or

(c)  in the circumstances he or she could not reasonably have been expected
to take steps to ensure that the board complied with the requirements of
this Act.

It is a defence to a director charged with an offence in relation to a duty
imposed on the company if the director proves that—

(a) the company took all reasonable and proper steps to ensure that the
requirements of this Act would be complied with; or
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(b)  he or she took all reasonable steps to ensure that the company complied
with the requirements of this Act; or

(c) in the circumstances he or she could not reasonably have been expected
to take steps to ensure that the company complied with the requirements
of this Act.

False statements

Every person who, with respect to a document required by or for the purposes
of this Act,—

(a) makes, or authorises the making of, a statement in it that is false or mis-
leading in a material particular knowing it to be false or misleading; or

(b)  omits, or authorises the omission from it of, any matter knowing that the
omission makes the document false or misleading in a material particu-
lar—

commits an offence, and is liable on conviction to the penalties set out in sec-
tion 373(4).

Every director or employee of a company who makes or furnishes, or author-
ises or permits the making or furnishing of, a statement or report that relates to
the affairs of the company and that is false or misleading in a material particu-
lar, to—

(a) a director, employee, auditor, shareholder, debenture holder, or trustee

for debenture holders of the company; or

(b)  aliquidator, liquidation committee, or receiver or manager of property of
the company; or

(c) if the company is a subsidiary, a director, employee, or auditor of its
holding company; or

(d) astock exchange or an officer of a stock exchange,—

knowing it to be false or misleading, commits an offence, and is liable on con-
viction to the penalties set out in section 373(4).

For the purposes of this section, a person who voted in favour of the making of
a statement at a meeting is deemed to have authorised the making of the state-
ment.

Compare: 1955 No 63 s 461; 1980 No 43 s 47

Fraudulent use or destruction of property
Every director, employee, or shareholder of a company who—

(a)  fraudulently takes or applies property of the company for his or her own
use or benefit, or for a use or purpose other than the use or purpose of
the company, or for the use or benefit of a person other than the com-
pany; or

(b)  fraudulently conceals or destroys property of the company—
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commits an offence, and is liable on conviction to the penalties set out in sec-
tion 373(4).
Compare: 1955 No 63 s 461A; 1980 No 43 s 47

Section 378(a): amended, on 3 July 2014, by section 6 of the Companies Amendment Act 2014
(2014 No 46).

Falsification of records

Every director, employee, or shareholder of a company who, with intent to
defraud or deceive a person,—

(a)  destroys, parts with, mutilates, alters, or falsifies, or is a party to the
destruction, mutilation, alteration, or falsification of any register,
accounting records, book, paper, or other document belonging or relating
to the company; or

(b) makes, or is a party to the making of, a false entry in any register,
accounting records, book, paper, or other document belonging or relating
to the company—

commits an offence, and is liable on conviction to the penalties set out in sec-
tion 373(4).

Every person who, in relation to a mechanical, electronic, or other device used
in connection with the keeping or preparation of any register, accounting or
other records, index, book, paper, or other document for the purposes of a com-
pany or this Act,—

(a) records or stores in the device, or makes available to a person from the
device, matter that he or she knows to be false or misleading in a mater-
ial particular; or

(b)  with intent to falsify or render misleading any such register, accounting
or other records, index, book, paper, or other document, destroys,
removes, or falsifies matter recorded or stored in the device, or fails or
omits to record or store any matter in the device—

commits an offence, and is liable on conviction to the penalties set out in sec-
tion 373(4).

Compare: 1955 No 63 s 461C; 1980 No 43 s 47

Carrying on business fraudulently or dishonestly incurring debt

Every person who is knowingly a party to a company carrying on business with
intent to defraud creditors of the company or any other person or for a fraudu-
lent purpose commits an offence and is liable on conviction to the penalties set
out in section 373(4).

Every director of a company who,—

(a) Dby false pretences or other fraud induces a person to give credit to the
company; or

(b)  with intent to defraud creditors of the company,—
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(i)  gives, transfers, or causes a charge to be given on, property of the
company to any person; or

(1)  causes property to be given or transferred to any person; or

(iii)) caused or was a party to execution being levied against property
of the company—

commits an offence and is liable on conviction to the penalties set out in sec-
tion 373(4).

Every director of a company commits an offence and is liable on conviction to
the penalties set out in section 373(4), who, with intent to defraud a creditor or
creditors of the company, does any thing that causes material loss to any cred-
itor.

Every director of a company commits an offence and is liable on conviction to
the penalties set out in section 373(4) if—

(a)  the company incurs a debt (the debt); and
(b)  the company—
(i)  is insolvent at the time that it incurs the debt; or
(1))  becomes insolvent by incurring the debt; or
(ii1) is insolvent at the time that it incurs debts that include the debt; or
(iv) becomes insolvent by incurring debts that include the debt; and

(c)  the director knows, at the time when the company incurs the debt, that
the company is insolvent or will become insolvent as a result of incur-
ring the debt or other debts that include the debt; and

(d)  the director’s failure to prevent the company incurring the debt is dis-
honest.

In subsection (4), insolvent means that the company is unable to pay its debts.
Compare: 1955 No 63 s 461D; 1980 No 43 s 47

Section 380 heading: amended, on 3 July 2014, by section 7(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 380(3): inserted, on 1 November 2007, by section 33 of the Companies Amendment Act
2006 (2006 No 56).

Section 380(4): inserted, on 3 July 2014, by section 7(2) of the Companies Amendment Act 2014
(2014 No 46).

Section 380(5): inserted, on 3 July 2014, by section 7(2) of the Companies Amendment Act 2014
(2014 No 46).

Improper use of “Limited”

Any person who, not being incorporated with limited liability, whether alone or
with other persons, carries on business under a name or title of which
“Limited” or a contraction or imitation of that word is the last word, commits
an offence and is liable on conviction to the penalty set out in section 373(2).

Compare: 1955 No 63 s 462
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Persons prohibited from managing companies
Where—

(a)  aperson has been convicted of an offence in connection with the promo-
tion, formation, or management of a company (being an offence that is
punishable by a term of imprisonment of not less than 3 months); or

(b)  a person has been convicted of an offence under any of sections 377 to
380 or of any crime involving dishonesty as defined in section 2(1) of
the Crimes Act 1961,—

(c)  [Repealed]

that person shall not, during the period of 5 years after the conviction or the
judgment, be a director or promoter of, or in any way, whether directly or indi-
rectly, be concerned or take part in the management of, a company, unless that
person first obtains the leave of the court which may be given on such terms
and conditions as the court thinks fit.

A person intending to apply for the leave of the court under this section shall
give to the Registrar not less than 10 days’ notice of that person’s intention to
apply.

The Registrar, and such other persons as the court thinks fit, may attend and be
heard at the hearing of any application under this section.

A person who acts in contravention of this section, or of any order made under
this section, commits an offence and is liable on conviction to the penalty set
out in section 373(4).

In this section, the term company includes an overseas company that carries on
business in New Zealand.

Section 382(1)(a): replaced, on 1 May 2015, by section 53 of the Companies Amendment Act 2014
(2014 No 46).

Section 382(1)(c): repealed, on 29 February 2008, by section 25 of the Securities Amendment Act
2006 (2006 No 46).

Court may disqualify directors

Where—

(a)  aperson has been convicted of an offence in connection with the promo-
tion, formation, or management of a company (being an offence that is
punishable by a term of imprisonment of not less than 3 months), or has
been convicted of a crime involving dishonesty as defined in section
2(1) of the Crimes Act 1961; or

(b) a person has committed an offence for which the person is liable
(whether convicted or not) under this Part; or

(c) a person has, while a director of a company and whether convicted or
not,—
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(i)  persistently failed to comply with this Act, the Financial Markets
Conduct Act 2013, the Takeovers Act 1993, or the takeovers code
in force under that Act or, if the company has failed to so comply,
persistently failed to take reasonable steps to obtain compliance
with those Acts or the code; or

(i1))  been guilty of fraud in relation to the company or of a breach of
duty to the company or a shareholder; or

(iii)) acted in a reckless or incompetent manner in the performance of
his or her duties as director; or

(ca) a person has been prohibited in a country, State, or territory outside New
Zealand from carrying on activities that the court is satisfied are substan-
tially similar to being a director or promoter of or being concerned or
taking part in the management of a body corporate; or

(d)  [Repealed]
(e)  aperson has become of unsound mind,—

the court may make an order that the person must not, without the leave of the
court, be a director or promoter of, or in any way, whether directly or indi-
rectly, be concerned or take part in the management of, a company permanently
or for a period specified in the order.

The court may make an order under this section permanent or for a period
longer than 10 years only in the most serious of cases for which an order may
be made.

A person intending to apply for an order under this section must give not less
than 10 days’ notice of that intention to the person against whom the order is
sought, and on the hearing of the application the last-mentioned person may
appear and give evidence or call witnesses.

An application for an order under this section may be made by the Registrar,
the FMA, the Official Assignee, or by the liquidator of the company, or by a
person who is, or has been, a shareholder or creditor of the company.

Subsection (3B) applies on the hearing of—

(a)  an application for an order under this section by the Registrar, the FMA,
the Official Assignee, or the liquidator; or

(b) an application for leave under this section by a person against whom an
order has been made on the application of the Registrar, the FMA, the
Official Assignee, or the liquidator.

The Registrar, the FMA, the Official Assignee, or the liquidator (as the case
may be)—

(a)  must appear and call the attention of the court to any matters that seem
to him, her, or it to be relevant; and

(b) may give evidence or call witnesses.
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An order may be made under this section even though the person concerned
may be criminally liable in respect of the matters on the ground of which the
order is to be made.

If conduct by a person constitutes grounds for making an order under any 1 or
more of this section, section 44F of the Takeovers Act 1993, and subpart 6 of
Part 8 of the Financial Markets Conduct Act 2013, proceedings may be brought
against that person under any 1 or more of those provisions, but no person is
liable to more than 1 order under those provisions for the same conduct.

The Registrar of the court must, as soon as practicable after the making of an
order under this section, give notice to the Registrar that the order has been
made and the Registrar must give notice in the Gazette of the name of the per-
son against whom the order is made.

Every person who acts in contravention of an order under this section commits
an offence and is liable on conviction to the penalties set out in section 373(4).

In this section, company includes an overseas company.
Compare: 1955 No 63 s 189; 1988 No 236 s 4

Section 383(1): amended, on 1 April 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 383(1)(a): replaced, on 1 May 2015, by section 54 of the Companies Amendment Act 2014
(2014 No 46).

Section 383(1)(c)(i): replaced, on 25 October 2006, by section 25 of the Securities Amendment Act
2006 (2006 No 46).

Section 383(1)(c)(i): amended, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Section 383(1)(ca): inserted, on 22 November 2006, by section 14 of the Companies Amendment Act
(No 2) 2006 (2006 No 62).

Section 383(1)(d): repealed, on 29 February 2008, by section 25 of the Securities Amendment Act
2006 (2006 No 46).

Section 383(1A): inserted, on 1 April 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).

Section 383(3): replaced, on 1 May 2011, by section 82 of the Financial Markets Authority Act 2011
(2011 No 5).

Section 383(3A): inserted, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Section 383(3B): inserted, on 1 May 2011, by section 82 of the Financial Markets Authority Act 2011
(2011 No 5).

Section 383(4A): inserted, on 25 October 2006, by section 25 of the Securities Amendment Act 2006
(2006 No 46).

Section 383(4A): amended, on 1 December 2014, by section 150 of the Financial Markets (Repeals
and Amendments) Act 2013 (2013 No 70).

Liability for contravening sections 382 and 383

A person who acts as a director of a company in contravention of section 382
or an order made under section 383 is personally liable to—
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(a) a liquidator of the company for every unpaid debt incurred by the com-
pany; and

(b)  a creditor of the company for a debt to that creditor incurred by the com-
pany—
while that person was so acting.

Registrar or FMA may prohibit persons from managing companies
This section applies in relation to a company—

(a)  that has been put into liquidation because of its inability to pay its debts
as and when they became due:

(b)  that has ceased to carry on business because of its inability to pay its
debts as and when they became due:

(c) inrespect of which execution is returned unsatisfied in whole or in part:

(d) inrespect of the property of which a receiver, or a receiver and manager,
has been appointed by a court or pursuant to the powers contained in an
instrument, whether or not the appointment has been terminated:

(e) in respect of which, or the property of which, a person has been appoin-
ted as a receiver and manager, or a judicial manager, or a statutory man-
ager, or as a manager, or to exercise control, under or pursuant to any
enactment, whether or not the appointment has been terminated:

(f)  that has entered into a compromise or arrangement with its creditors:
(g) thatis in voluntary administration under Part 15A.

This section also applies in relation to a company the liquidation of which has
been completed whether or not the company has been removed from the New
Zealand register.

The Registrar or the FMA may, by notice in writing given to a person, prohibit
that person from being a director or promoter of a company, or being con-
cerned in, or taking part, whether directly or indirectly, in the management of, a
company during such period not exceeding 10 years after the date of the notice
as is specified in the notice. Every notice shall be published in the Gazette.

The power conferred by subsection (3) may be exercised in relation to—

(a) any person who the Registrar or the FMA is satisfied was, within a
period of 5 years before a notice was given to that person under subsec-
tion (5) (whether that period commenced before or after the commence-
ment of this section), a director of, or concerned in, or a person who took
part in, the management of, a company in relation to which this section
applies if the Registrar or the FMA is also satisfied that the manner in
which the affairs of it were managed was wholly or partly responsible
for the company being a company in relation to which this section
applies; or
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(b) any person who the Registrar or the FMA is satisfied was, within a
period of 5 years before a notice was given to that person under subsec-
tion (5) (whether that period commenced before or after the commence-
ment of this section), a director of, or concerned in, or a person who took
part in, the management of, 2 or more companies to which this section
applies, unless that person satisfies the Registrar or the FMA—

(i)  that the manner in which the affairs of all, or all but one, of those
companies were managed was not wholly or partly responsible for
them being companies in relation to which this section applies; or

(i1)  that it would not be just or equitable for the power to be exercised.

The Registrar or the FMA must not exercise the power conferred by subsection
(3) unless—

(a) not less than 10 working days’ notice of the fact that the Registrar or the
FMA intends to consider the exercise of it is given to the person; and

(b)  the Registrar or the FMA considers any representations made by the per-
son.

No person to whom a notice under subsection (3) applies shall be a director or
promoter of a company, or be concerned or take part (whether directly or indi-
rectly) in the management of a company.

Where a person to whom the Registrar or the FMA has issued a notice under
subsection (3) appeals against the issue of the notice under this Act or other-
wise seeks judicial review of the notice, the notice remains in full force and
effect pending the determination of the appeal or review, as the case may be.

The Registrar or the FMA may, by notice in writing to a person to whom a
notice under subsection (3) has been given,—

(a)  revoke that notice; or

(b)  exempt that person from the notice in relation to a specified company or
companies.

Every such notice shall be published in the Gazette.

Every person to whom a notice under subsection (3) is given who fails to com-
ply with the notice commits an offence and is liable on conviction to the penal-
ties set out in section 373(4).

In this section, company includes an overseas company that carries on busi-
ness in New Zealand.
Compare: 1955 No 63 s 189A; 1988 No 236 s 5

Section 385 heading: amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 53).

Section 385(1)(g): inserted, on 1 November 2007, by section 34 of the Companies Amendment Act
2006 (2006 No 56).

Section 385(3): amended, on 1 April 2014, by section 150 of the Financial Markets (Repeals and
Amendments) Act 2013 (2013 No 70).
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Section 385(3): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act 2011
(2011 No 5).

Section 385(4)(a): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Section 385(4)(b): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Section 385(5): replaced, on 3 May 2001, by section 15 of the Companies Act 1993 Amendment Act
2001 (2001 No 18).

Section 385(5): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act 2011
(2011 No 5).

Section 385(5)(a): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 5).

Section 385(5)(b): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act
2011 (2011 No 53).

Section 385(7): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act 2011
(2011 No 5).

Section 385(8): amended, on 1 May 2011, by section 82 of the Financial Markets Authority Act 2011
(2011 No 5).

385AA Additional power for Registrar or FMA to prohibit persons from
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managing companies

This section applies in relation to a company that has been removed from the
New Zealand register on any of the grounds described in section 318(1)(ba),
(bb), (bc), or (bd).

The Registrar or the FMA may, by notice in writing given to a person, prohibit
that person from being a director or promoter of a company, or being con-
cerned in, or taking part (whether directly or indirectly) in the management of a
company, during such period not exceeding 10 years after the date of the notice
as is specified in the notice. Every notice must be published in the Gazette.

The power conferred by subsection (2) may be exercised in relation to any per-
son who the Registrar or the FMA is satisfied was, within a period of 5 years
before a notice was given to that person under subsection (4) (whether that
period commenced before or after the commencement of this section), a
director of, or concerned in, or a person who took part in, the management of, a
company to which this section applies, unless that person satisfies the Registrar
or the FMA—

(a) that the acts or omissions of that person were not wholly or partly
responsible for the company being a company to which this section
applies; or

(b) that it would not be just or equitable for the power to be exercised.

The Registrar or the FMA must not exercise the power conferred by subsection
(2) unless—

(a) not less than 10 working days’ notice of the fact that the Registrar or the
FMA intends to consider the exercise of it is given to the person; and
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(b)  the Registrar or the FMA considers any representations made by the per-
son.

No person to whom a notice under subsection (2) applies may be a director or
promoter of a company, or be concerned or take part (whether directly or indi-
rectly) in the management of a company.

Where a person to whom the Registrar or the FMA has issued a notice under
subsection (2) appeals against the issue of the notice under this Act or other-
wise seeks judicial review of the notice, the notice remains in full force and
effect pending the determination of the appeal or review, as the case may be.

The Registrar or the FMA may, by notice in writing to a person to whom a
notice under subsection (2) has been given,—

(a)  revoke that notice; or

(b)  exempt that person from the notice in relation to a specified company or
companies.

The Registrar or the FMA must publish a notice under subsection (7) in the
Gazette.

Every person to whom a notice under subsection (2) is given who fails to com-
ply with the notice commits an offence and is liable on conviction to the penal-
ties set out in section 373(4).

Section 385AA: inserted, on 1 May 2015, by section 55 of the Companies Amendment Act 2014
(2014 No 46).

Appeals from FMA’s exercise of power under section 385 or section
385AA

A person who is aggrieved by the FMA’s exercise of a power under section 385
or section 385AA may appeal to the court within 15 working days after the
date that the notice is published in the Gazette under section 385(3), or within
any further time as the court may allow.

On hearing the appeal, the court may approve the FMA’s exercise of the power
or may give any directions or make any determination in the matter that the
court thinks fit.

Section 370 provides for appeals from the Registrar’s acts or decisions under
section 385.

Section 385A: inserted, on 1 May 2011, by section 82 of the Financial Markets Authority Act 2011
(2011 No 5).

Section 385A heading: amended, on 1 May 2015, by section 56(1) of the Companies Amendment
Act 2014 (2014 No 46).

Section 385A(1): amended, on 1 May 2015, by section 56(2) of the Companies Amendment Act
2014 (2014 No 46).
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Liability for contravening section 385 or section 38§5AA

A person who acts in contravention of a notice under section 385 or 385AA is
personally liable to—

(a) a liquidator of the company for every unpaid debt incurred by the com-
pany; and

(b)  acreditor of the company for a debt to that creditor incurred by the com-
pany—

while that person was so acting.

Section 386 heading: amended, on 1 May 2015, by section 57(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 386: amended, on 1 May 2015, by section 57(2) of the Companies Amendment Act 2014
(2014 No 46).

Director of failed company must not be director, etc, of phoenix company
with same or substantially similar name

Except with the permission of the court, or unless one of the exceptions in sec-
tions 386D to 386F applies, a director of a failed company must not, for a
period of 5 years after the date of commencement of the liquidation of the
failed company,—

(a)  be adirector of a phoenix company; or

(b) directly or indirectly be concerned in or take part in the promotion, for-
mation, or management of a phoenix company; or

(c)  directly or indirectly be concerned in or take part in the carrying on of a

business that has the same name as the failed company’s pre-liquidation
name or a similar name.

A person who contravenes subsection (1) commits an offence and is liable on
conviction to the penalty set out in section 373(4).
Compare: Insolvency Act 1986 s 216 (UK)

Section 386A: inserted, on 1 November 2007, by section 35 of the Companies Amendment Act 2006
(2006 No 56).

Section 386A(2): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Definitions for purpose of phoenix company provisions

In sections 386A to 386F,—

director of a failed company means a person who was a director of a failed
company at any time in the period of 12 months before the commencement of

its liquidation, and director of the failed company has a corresponding mean-
ing

failed company means a company that was placed in liquidation at a time
when it was unable to pay its due debts
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phoenix company means, in relation to a failed company, a company that, at
any time before, or within 5 years after, the commencement of the liquidation
of the failed company, is known by a name that is also—

(a)  apre-liquidation name of the failed company; or
(b)  asimilar name

pre-liquidation name means any name (including any trading name) of a
failed company in the 12 months before the commencement of that company’s
liquidation

similar name means a name that is so similar to a pre-liquidation name of a
failed company as to suggest an association with that company.

For the purposes of sections 386A to 386F, a company is known by a name if
that name is its registered name or if it carries on business, or carries on a part
of its business, under that name.

Compare: Insolvency Act 1986 s 216(6) (UK)

Section 386B: inserted, on 1 November 2007, by section 35 of the Companies Amendment Act 2006
(2006 No 56).

Liability for debts of phoenix company

A person who contravenes section 386A(1)(a) or (b) is personally liable for all
of the relevant debts of the phoenix company.

A person (A) who is involved in the management of a phoenix company is per-
sonally liable for all of the relevant debts of the company if—

(a)  in the management of the company A acts or is willing to act on instruc-
tions given by another person (B); and

(b)  at that time A knows that B is contravening section 386A(1)(a) or (b) in
relation to the company.

In this section, relevant debts—

(a)  in subsection (1), means the debts and liabilities incurred by the phoenix
company during the period when the person liable was involved in the
management of the company and the phoenix company was known by a
pre-liquidation name of the failed company or a similar name:

(b)  in subsection (2), means the debts and liabilities incurred by the phoenix
company during the period when A was acting or was willing to act on
the instructions of B and the phoenix company was known by a pre-
liquidation name of the failed company or a similar name.

Liability under this section is joint and several.

For the purposes of this section, a person who, as a person involved in the man-
agement of a company, has at any time acted on instructions given by a person
who he or she knew at the time to be in contravention of section 386A is pre-

381


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM389268

Reprinted as at

Part 21 s 386D Companies Act 1993 12 November 2018

386D
(1)
@)

3)

386E
(1)

382

sumed, unless the contrary is shown, to have been willing at any later time to
act on any instructions given by that person.

Compare: Insolvency Act 1986 s 217 (UK)

Section 386C: inserted, on 1 November 2007, by section 35 of the Companies Amendment Act 2006
(2006 No 56).

Exception for person named in successor company notice
Section 386A does not apply to a person named in a successor company notice.

A successor company is a company that acquires the whole or substantially
the whole of the business of a failed company under arrangements made by a
liquidator or receiver or made under a deed of company arrangement under
Part 15A.

A successor company notice is a notice by a successor company that—

(a) is sent by the successor company to all creditors of the failed company
for whom the successor company has an address; and

(b) is sent to those creditors within 20 working days after the arrangements
for the acquisition of the business are made under subsection (2); and

(c) specifies—
(i)  the name and registered number of the failed company; and

(i1))  the circumstances in which the business has been acquired by the
successor business; and

(ii1))  the name that the successor company has assumed, or proposes to
assume, for the purpose of carrying on that business; and

(iv) any change of name that the successor company has made, or pro-
poses to make, for the purpose of carrying on that business; and
(d) states, in respect of a person named in the notice,—
(1)  his or her full name; and
(i1)  the duration of his or her directorship of the failed company; and

(i) the extent of his or her involvement in the management of the
failed company.
Compare: Insolvency Rules 1986 rule 4.228 (UK)

Section 386D: inserted, on 1 November 2007, by section 35 of the Companies Amendment Act 2006
(2006 No 56).

Exception for temporary period while application for exemption is made

A person does not contravene a prohibition in section 386A for the temporary
period set out in subsection (2) if that person applies to the court within 5
working days after the commencement of the liquidation of the failed company
for an order exempting that person from the prohibition in question.
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The temporary period in subsection (1) is the period beginning on the date of
the commencement of the liquidation of the failed company and ending on the
earlier of—

(a) the close of 6 weeks after the commencement of liquidation; and

(b)  the date on which the court makes an order of exemption.
Compare: Insolvency Rules 1986 rule 4.229 (UK)

Section 386E: inserted, on 1 November 2007, by section 35 of the Companies Amendment Act 2006
(2006 No 56).

Exception in relation to non-dormant phoenix company known by pre-
liquidation name of failed company for at least 12 months before
liquidation

The prohibitions in section 386A(1)(a) and (b) do not apply in respect of a
phoenix company that has been known by a name or names that are the same
as the failed company’s pre-liquidation name or are similar names if—

(a) it has been known by that name or those names for not less than the
period of 12 months before liquidation commences; and

(b) it has not been dormant during those 12 months.

For the purposes of subsection (1), a company has not been dormant during the
12-month period if transactions that are required by section 194(1) to be recor-
ded in its accounting records have occurred throughout that period.

Compare: Insolvency Rules 1986 rule 4.230 (UK)

Section 386F: inserted, on 1 November 2007, by section 35 of the Companies Amendment Act 2006
(2006 No 56).

Section 386F(2): amended, on 1 April 2014, by section 41 of the Financial Reporting (Amendments
to Other Enactments) Act 2013 (2013 No 102).

Part 22
Miscellaneous

Service of documents on companies in legal proceedings

A document, including a writ, summons, notice, or order, in any legal proceed-
ings may be served on a company as follows:

(a) by delivery to a person named as a director of the company on the New
Zealand register; or

(b) by delivery to an employee of the company at the company’s head office
or principal place of business; or

(c) by leaving it at the company’s registered office or address for service; or

(d) by serving it in accordance with any directions as to service given by the
court having jurisdiction in the proceedings; or

(e)  in accordance with an agreement made with the company; or
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(f) by serving it at an address for service given in accordance with the rules
of the court having jurisdiction in the proceedings or by such means as a
solicitor has, in accordance with those rules, stated that the solicitor will
accept service.

The methods of service specified in subsection (1) are the only methods by
which a document in legal proceedings may be served on a company in New
Zealand.

Section 387(1)(e): amended, on 3 June 1998, by section 19 of the Companies Amendment Act 1998
(1998 No 31).

Section 387(1)(f): inserted, on 3 June 1998, by section 19 of the Companies Amendment Act 1998
(1998 No 31).

387A Service of documents on directors in legal proceedings
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A document, including a writ, summons, notice, or order, in any legal proceed-
ings involving a director in his or her capacity as director may be served on the
director as follows:

(a) by delivery to the director; or

(b) by leaving it at the director’s residential address (as that address is
shown in the register); or

(c) by leaving it at the company’s registered office or address for service; or

(d) by serving it in accordance with any directions as to service given by the
court having jurisdiction in the proceedings; or

(e)  in accordance with an agreement made with the director; or

(f) by serving it at an address for service given in accordance with the rules
of the court having jurisdiction in the proceedings or by such means as a
solicitor has, in accordance with those rules, stated that the solicitor will
accept service.

The methods of service specified in subsection (1) are the only methods by
which a document in legal proceedings may be served on a director in New
Zealand.

Section 387A: inserted, on 1 May 2015, by section 19 of the Companies Amendment Act 2014 (2014
No 46).

Service of other documents on companies

A document, other than a document in any legal proceedings, may be served on
a company as follows:

(a) by any of the methods set out in paragraph (a) or paragraph (b) or para-
graph (c) or paragraph (e) of subsection (1) of section 387; or
(b) by posting it to the company’s registered office or address for service or

delivering it to a box at a document exchange which the company is
using at the time; or
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(c) by sending it by facsimile machine to a telephone number used for the
transmission of documents by facsimile at the company’s registered
office or address for service or its head office or principal place of busi-
ness; or

(d) by emailing it to the company at an email address that is used by the
company.

Subsection (1) is subject to section 391(3A) to (3C).

Section 388(1)(c): amended, on 1 May 2015, by section 20 of the Companies Amendment Act 2014
(2014 No 46).

Section 388(1)(d): inserted, on 1 May 2015, by section 20 of the Companies Amendment Act 2014
(2014 No 46).

Section 388(1)(d): amended, on 16 December 2017, by section 48 of the Electronic Interactions
Reform Act 2017 (2017 No 50).

Section 388(2): inserted, on 31 August 2012, by section 8 of the Companies Amendment Act (No 2)
2012 (2012 No 60).

Service of other documents on directors

A document, other than a document in any legal proceedings, may be served on
a director as follows:

(a) by any of the methods set out in paragraphs (a), (b), (c), and (e) of sec-
tion 387A; or

(b) by posting it to the director at the director’s residential address (as that
address is shown in the register) or delivering it to a box at a document
exchange that the director is using at the time; or

(c) by posting it to the company’s registered office or address for service or
delivering it to a box at a document exchange that the company is using
at the time; or

(d) by sending it by fax machine to a telephone number used for the trans-
mission of documents by fax at the director’s residential address (as that
address is shown in the register); or

(e) by sending it by fax machine to a telephone number used for the trans-
mission of documents by fax at the company’s registered office or
address for service or its head office or principal place of business; or

(f) by emailing it to the director at an email address that is used by the
director; or

(g) by emailing it to the company at an email address that is used by the
company.

Section 388A: inserted, on 1 May 2015, by section 21 of the Companies Amendment Act 2014 (2014
No 46).

Section 388A(f): amended, on 16 December 2017, by section 49(1) of the Electronic Interactions
Reform Act 2017 (2017 No 50).

Section 388A(g): amended, on 16 December 2017, by section 49(2) of the Electronic Interactions
Reform Act 2017 (2017 No 50).
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389 Service of documents on overseas companies in legal proceedings

(1) A document, including a writ, summons, notice, or order, in any legal proceed-
ings may be served on an overseas company in New Zealand as follows:

(a) by delivery to a person named in the overseas register as a director of the
overseas company and who is resident in New Zealand; or

(b) by delivery to a person named in the overseas register as being author-
ised to accept service in New Zealand of documents on behalf of the
overseas company; or

(c) by delivery to an employee of the overseas company at the overseas
company’s place of business in New Zealand or, if the overseas company
has more than 1 place of business in New Zealand, at the overseas com-
pany’s principal place of business in New Zealand; or

(d) by serving it in accordance with any directions as to service given by the
court having jurisdiction in the proceedings; or

(e)  in accordance with an agreement made with the overseas company.

(2) The methods of service specified in subsection (1) are the only methods by
which a document in legal proceedings may be served on an overseas company
in New Zealand.

390 Service of other documents on overseas companies

(1) A document, other than a document in any legal proceedings, may be served on
an overseas company as follows:

(a) by any of the methods set out in paragraph (a) or paragraph (b) or para-
graph (c) or paragraph (e) of subsection (1) of section 389; or

(b) by posting it to the address of the overseas company’s principal place of
business in New Zealand or delivering it to a box at a document
exchange which the overseas company is then using at the time; or

(c) by sending it by facsimile machine to a telephone number used for the
transmission of documents by facsimile at the principal place of business
in New Zealand of the overseas company; or

(d) by emailing it to the overseas company at an email address that is used
by the overseas company.

(2)  Subsection (1) is subject to section 391(3A) to (3C).
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Section 390(1)(c): amended, on 16 December 2017, by section 50(1) of the Electronic Interactions
Reform Act 2017 (2017 No 50).

Section 390(1)(d): inserted, on 16 December 2017, by section 50(2) of the Electronic Interactions
Reform Act 2017 (2017 No 50).

Section 390(2): inserted, on 31 August 2012, by section 9 of the Companies Amendment Act (No 2)
2012 (2012 No 60).
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Service of documents on shareholders and creditors

A notice, statement, report, accounts, or other document to be sent to a share-
holder or creditor who is a natural person may be—

(a) delivered to that person; or

(b) posted to that person’s address or delivered to a box at a document
exchange which that person is using at the time; or

(c)  sent by facsimile machine to a telephone number used by that person for
the transmission of documents by facsimile.

A notice, statement, report, accounts, or other document to be sent to a share-
holder or creditor that is a company or an overseas company may be sent by
any of the methods of serving documents referred to in section 388 or section
390, as the case may be, of this Act.

A notice, statement, report, accounts, or other document to be sent to a creditor
that is a body corporate, not being a company or an overseas company, may
be—

(a) delivered to a person who is a principal officer of the body corporate; or

(b)  delivered to an employee of the body corporate at the principal office or
principal place of business of the body corporate; or

(¢)  delivered in such manner as the court directs; or

(d) delivered in accordance with an agreement made with the body corpo-
rate; or

(e) posted to the address of the principal office of the body corporate or
delivered to a box at a document exchange which the body corporate is
using at the time; or

(f)  sent by facsimile machine to a telephone number used for the transmis-
sion of documents by facsimile at the principal office or principal place
of business of the body corporate.

Despite subsections (1) to (3), a shareholder or creditor may notify the com-

pany—

(a) that the shareholder or creditor wishes to receive documents by elec-
tronic means; and

(b)  of the electronic address to which documents are to be delivered.

Notification in accordance with subsection (3A) may be made in respect of a
particular notice, statement, report, set of accounts, or other document, or in
respect of all documents to be served.

If a shareholder or creditor notifies the company under subsection (3A), the
company must send documents by electronic means in accordance with the
notification, whether or not the documents are also sent by another method.

Where a liquidator sends documents—
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(a)  to the last known address of a sharcholder or creditor who is a natural
person; or

(b)  to the address for service of a shareholder or creditor that is a com-
pany—

and the documents are returned unclaimed 3 consecutive times, the liquidator

need not send further documents to the shareholder or creditor until the share-
holder or creditor gives notice to the company of its new address.

Section 391(3A): inserted, on 31 August 2012, by section 10 of the Companies Amendment Act
(No 2) 2012 (2012 No 60).

Section 391(3B): inserted, on 31 August 2012, by section 10 of the Companies Amendment Act
(No 2) 2012 (2012 No 60).

Section 391(3C): inserted, on 31 August 2012, by section 10 of the Companies Amendment Act
(No 2) 2012 (2012 No 60).

Additional provisions relating to service

Subject to subsection (2), for the purposes of sections 387 to 391,—

(a) if a document is to be served by delivery to a natural person, service
must be made—

(1) by handing the document to the person; or

(i1)  if the person refuses to accept the document, by bringing it to the
attention of, and leaving it in a place accessible to, the person:

(b)  adocument posted or delivered to a document exchange is deemed to be
received 5 working days, or any shorter period as the court may deter-
mine in a particular case, after it is posted or delivered:

(c) adocument sent by facsimile machine is deemed to have been received
on the working day following the day on which it was sent:

(ca) a document sent by email is deemed to have been received on the work-
ing day following the day on which it was sent:

(d) in proving service of a document by post or by delivery to a document
exchange, it is sufficient to prove that—

(i)  the document was properly addressed; and
(i1)  all postal or delivery charges were paid; and

(iii)) the document was posted or was delivered to the document
exchange:

(e) in proving service of a document by facsimile machine, it is sufficient to
prove that the document was properly transmitted by facsimile machine
to the person concerned:

(f)  inproving service of a document by email, it is sufficient to prove that—
(i)  the document was properly addressed; and

(i1))  the document was properly sent to the email address.
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A document is not to be deemed to have been served or sent or delivered to a
person if the person proves that, through no fault on the person’s part, the docu-
ment was not received within the time specified.

Section 392(1)(ca): inserted, on 1 May 2015, by section 22(1) of the Companies Amendment Act
2014 (2014 No 46).

Section 392(1)(f): inserted, on 1 May 2015, by section 22(2) of the Companies Amendment Act 2014
(2014 No 46).

Privileged communications

Subject to subsection (2), nothing in this Act requires a legal practitioner to dis-
close a privileged communication.

Nothing in subsection (1) applies to a communication made to or by a person
referred to in section 261(2)(f) while acting or having acted as a solicitor for a
company to which that section applies and which that person is required to dis-
close under section 261(3).

For the purposes of this section, a communication is a privileged communica-

tion only if—

(a) it is a confidential communication, whether oral or written, passing
between—

(i)  alegal practitioner in his or her professional capacity and another
legal practitioner in that capacity; or

(i1)  a legal practitioner in his or her professional capacity and his or
her client,—

whether made directly or indirectly through an agent; and

(b) it is made or brought into existence for the purpose of obtaining or giv-
ing legal advice or assistance; and

(c) itis not made or brought into existence for the purpose of committing or
furthering the commission of an illegal or wrongful act.

If the information or document consists wholly of payments, income, expend-
iture, or financial transactions of a specified person (whether a legal practi-
tioner, his or her client, or any other person), it is not a privileged communica-
tion if it is contained in, or comprises the whole or part of, a book, account,
statement or other record prepared or kept by the legal practitioner in connec-
tion with a trust account of the legal practitioner within the meaning of section
6 of the Lawyers and Conveyancers Act 2006.

The court may, on the application of any person, determine whether or not a
claim of privilege is valid and may, for that purpose, require the information or
document to be produced.

For the purposes of this section, the term legal practitioner means a barrister
or solicitor of the High Court, and references to a legal practitioner include a
firm or an incorporated law firm (within the meaning of the Lawyers and Con-

389


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4094984
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4094984
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM364948
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM364948
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM364938

Reprinted as at

Part 22 s 394 Companies Act 1993 12 November 2018

394

395
(D)

390

veyancers Act 2006) in which he or she is, or is held out to be, a partner,
director, or shareholder.
Compare: 1990 No 51 s 24

Section 393(4): amended, on 1 August 2008, by section 348 of the Lawyers and Conveyancers Act
2006 (2006 No 1).

Section 393(6): replaced, on 1 August 2008, by section 348 of the Lawyers and Conveyancers Act
2006 (2006 No 1).
Directors’ certificates

A requirement imposed by any provision of this Act that directors of a com-
pany must sign a certificate is complied with if the directors who are required
to sign the certificate—

(a)  sign the same certificate; or

(b)  sign separate certificates in the same terms.

Regulations

The Governor-General may from time to time, by Order in Council, make
regulations for all or any of the following purposes:

(a)  prescribing forms for the purposes of this Act; and those regulations may
require—
(i)  the inclusion in, or attachment to, forms of specified information
or documents:
(i1))  forms to be signed by specified persons:

(b)  prescribing requirements, not inconsistent with this Act, with which
documents delivered for registration must comply:

(ba) prescribing a country, State, or territory outside New Zealand as an
enforcement country for the purposes of section 10(d) if the country,
State, or territory has an agreement with New Zealand that allows for the
recognition and enforcement there of New Zealand judgments imposing
regulatory regime criminal fines:

(bb) prescribing information required for the purposes of section 12(3)(b) and
paragraph (ga) of Schedule 4:

(bc) prescribing information required for the purposes of section 94A(e):

(c)  regulating, in a manner not inconsistent with this Act, the conduct of lig-
uidations:

(ca) prescribing countries, States, or territories outside New Zealand for the
purposes of section 151(2)(eb):

(caa) prescribing countries, States, or territories outside New Zealand for the
purposes of section 151(2)(ec):

(cb) prescribing requirements for the preparation of concise annual reports:


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM364938
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM211455
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM367849
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM367849

Reprinted as at
12 November 2018 Companies Act 1993 Part 22 s 398

2

396

397

398
(D

2

(cc) prescribing countries, States, or territories outside New Zealand for the
purposes of section 343A:

(cd) prescribing classes of information or documents for the purposes of sec-
tion 343A:

(d) providing for such other matters as are contemplated by or necessary for
giving effect to the provisions of this Act and for its due administration.

Different forms for the purposes of this Act may be prescribed for different
classes of persons.

Section 395(1)(ba): inserted, on 1 May 2015, by section 23 of the Companies Amendment Act 2014
(2014 No 46).

Section 395(1)(bb): inserted, on 1 May 2015, by section 23 of the Companies Amendment Act 2014
(2014 No 46).

Section 395(1)(bb): amended, on 30 May 2017, by section 34 of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 395(1)(bc): inserted, on 1 May 2015, by section 23 of the Companies Amendment Act 2014
(2014 No 46).

Section 395(1)(ca): inserted, on 22 November 2006, by section 15(1) of the Companies Amendment
Act (No 2) 2006 (2006 No 62).

Section 395(1)(caa): inserted, on 1 May 2015, by section 58 of the Companies Amendment Act 2014
(2014 No 46).

Section 395(1)(cb): inserted, on 22 November 2006, by section 15(1) of the Companies Amendment
Act (No 2) 2006 (2006 No 62).

Section 395(1)(cc): inserted, on 22 November 2006, by section 15(1) of the Companies Amendment
Act (No 2) 2006 (2006 No 62).

Section 395(1)(cd): inserted, on 22 November 2006, by section 15(1) of the Companies Amendment
Act (No 2) 2006 (2006 No 62).

Section 395(2): inserted, on 22 November 2006, by section 15(2) of the Companies Amendment Act
(No 2) 2006 (2006 No 62).

Summary Proceedings Act 1957 amended

Amendment(s) incorporated in the Act(s).

Securities Transfer Act 1991 amended

Amendment(s) incorporated in the Act(s).

Act subject to application of Cape Town Convention and Aircraft Protocol

Parts 14, 15, 15A, and 16 and all other provisions of this Act are subject to
section 106 of the Civil Aviation Act 1990 (which provides for the primacy of
the provisions of the Cape Town Convention and the Aircraft Protocol) and the
rest of Part 12 of the Civil Aviation Act 1990 (which implements the Cape
Town Convention and the Aircraft Protocol).

In this section,—

Aircraft Protocol has the same meaning as in section 104(1) of the Civil Avi-
ation Act 1990
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Cape Town Convention has the same meaning as in section 104(1) of the
Civil Aviation Act 1990.

Section 398: inserted, on 1 November 2010, by section 14(1) of the Civil Aviation (Cape Town Con-
vention and Other Matters) Amendment Act 2010 (2010 No 42).

Companies Act 1955 continues to apply for limited purposes

The Companies Act 1955 continues to apply in respect of every winding up or
liquidation of a company commenced before the close of 30 June 1997.

Section 42(3) to (7) of the Companies Amendment Act 1993 continue to apply
in respect of every company to which those subsections applied immediately
before the repeal of the Companies Act 1955.

Part 6A of the Companies Act 1955 continues to apply in respect of every com-
pany that, immediately before the repeal of that Act, was subject to any action
under that Part of that Act to remove the company from the register, or had
been removed from the register.

Subsections (1) to (3) apply despite the repeal of the Companies Act 1955 by
the Companies Act Repeal Act 1993.

Nothing in subsection (1) applies in relation to section 290 of the Companies
Act 1955.

In this section and section 400, company and register have the same meanings
as those terms had under the Companies Act 1955 immediately before its
repeal.

Compare: 1993 No 126 s 3

Section 399: inserted, on 5 December 2013, by section 11 of the Companies Amendment Act 2013
(2013 No 111).

Companies restored to register or that have ceased to be in liquidation
may be reregistered

This section applies to a company that, but for the repeal of the Companies
Reregistration Act 1993, would have been deemed to have been reregistered
under this Act in accordance with section 13A or 13B of the Companies Rere-
gistration Act 1993 (which relate to companies that have been restored to the
register or that have ceased to be in liquidation).

Sections 12 and 13A to 15 and the Schedule of the Companies Reregistration
Act 1993 continue to apply to the company as if the Companies Amendment
Act 2013 had not been enacted.

Section 400: inserted, on 5 December 2013, by section 11 of the Companies Amendment Act 2013
(2013 No 111).

References to companies incorporated under Companies Act 1955

A reference in any enactment to a company incorporated under the Companies
Act 1955 or to which that Act applies must, unless the context otherwise
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requires, be read as including a company registered under this Act or to which
this Act applies.

Section 401: inserted, on 5 December 2013, by section 11 of the Companies Amendment Act 2013
(2013 No 111).
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Amendment Act 2017

Financial assistance not exceeding 5% of shareholders’ funds

This Act, as amended by section 17 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017, applies only to financial assistance given after
the commencement of that section.

Financial reporting and annual report amendments

This Act, as amended by sections 20 to 27 of the Regulatory Systems (Com-
mercial Matters) Amendment Act 2017, applies to a company or an overseas
company in relation to the following accounting periods:

(a)  an accounting period that commenced before, but ends on or after, the
commencement of those sections:

(b)  accounting periods that commence on or after the commencement of
those sections.

Variation of compromise

Section 231(1A) (as inserted by section 29 of the Regulatory Systems (Com-
mercial Matters) Amendment Act 2017)—

(a) applies to a compromise whether approved before or after the com-
mencement of section 231(1A); but

(b)  does not apply to a variation made before the commencement of section
231(1A).
Mutuality required for transactions under bilateral netting agreements

Section 239AEJ(2) and (3) (as inserted by section 30 of the Regulatory Sys-
tems (Commercial Matters) Amendment Act 2017)—

(a) applies to a bilateral netting agreement whether made before or after the
commencement of section 239AEJ(2) and (3); but

(b)  does not apply if the administration of the company began before the
commencement of section 239AEJ(2) and (3).

Section 310D(2) and (3) (as inserted by section 31 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017)—

(a) applies to a bilateral netting agreement whether made before or after the
commencement of section 310D(2) and (3); but
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(b)  does not apply if the liquidation of the company began before the com-
mencement of section 310D(2) and (3).
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Schedule 1
Proceedings at meetings of shareholders
s 124

Chairperson

If the directors have elected a chairperson of the board, and the chairperson of
the board is present at a meeting of shareholders, he or she must chair the meet-
ing.

If no chairperson of the board has been elected or if, at any meeting of share-
holders, the chairperson of the board is not present within 15 minutes of the
time appointed for the commencement of the meeting, the shareholders present
may choose one of their number to be chairperson of the meeting.

Subclauses (1) and (2) are subject to the constitution of the company.

Notice of meetings

Written notice of the time and place of a meeting of shareholders must be sent
to every shareholder entitled to receive notice of the meeting and to every
director and an auditor of the company not less than 10 working days before
the meeting.

The notice must state—

(a) the nature of the business to be transacted at the meeting in sufficient
detail to enable a shareholder to form a reasoned judgment in relation to
it; and

(b)  the text of any special resolution to be submitted to the meeting; and

(ba) the text of any resolution for the purposes of section 2071 or 207J to be
submitted to the meeting; and

(c) in the case of special resolutions required by section 106(1)(a) or (b), the
right of a shareholder under section 110.

An irregularity in a notice of a meeting is waived if all the shareholders entitled
to attend and vote at the meeting attend the meeting without protest as to the
irregularity, or if all such shareholders agree to the waiver.

Subject to the constitution of the company, the accidental omission to give
notice of a meeting to, or the failure to receive notice of a meeting by, a share-
holder does not invalidate the proceedings at that meeting.

Subject to the constitution of the company, if a meeting of shareholders is
adjourned for less than 30 days, it is not necessary to give notice of the time
and place of the adjourned meeting other than by announcement at the meeting
which is adjourned.



Reprinted as at
12 November 2018 Companies Act 1993 Schedule 1

(M

2

3)

“)

Schedule 1 clause 2(2)(b): amended, on 17 September 2008, by section 10 of the Companies (Minor-
ity Buy-out Rights) Amendment Act 2008 (2008 No 69).

Schedule 1 clause 2(2)(ba): inserted, on 1 April 2014, by section 42 of the Financial Reporting
(Amendments to Other Enactments) Act 2013 (2013 No 102).

Schedule 1 clause 2(2)(c): inserted, on 17 September 2008, by section 10 of the Companies (Minority
Buy-out Rights) Amendment Act 2008 (2008 No 69).

Schedule 1 clause 2(3A): inserted, on 1 July 1994, by section 49 of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

Methods of holding meetings
A meeting of shareholders may be held by a quorum of the shareholders—

(a) Dbeing assembled together at the time and place appointed for the meet-
ing; or

(b)  participating in the meeting by means of audio, audio and visual, or elec-
tronic communication; or

(c) by a combination of both of the methods described in paragraphs (a) and
(b).

Schedule 1 clause 3: replaced, on 31 August 2012, by section 11(1) of the Companies Amendment
Act (No 2) 2012 (2012 No 60).

Quorum

Subject to subclause (3), no business may be transacted at a meeting of share-
holders if a quorum is not present.

Subject to the constitution of the company, a quorum for a meeting of share-
holders is present if shareholders or their proxies are present or have cast postal
votes who are between them able to exercise a majority of the votes to be cast
on the business to be transacted by the meeting.

If a quorum is not present within 30 minutes after the time appointed for the
meeting,—

(a) in the case of a meeting called under section 121(b), the meeting is dis-
solved:

(b) in the case of any other meeting, the meeting is adjourned to the same
day in the following week at the same time and place, or to such other
date, time, and place as the directors may appoint, and, subject to the
constitution of the company, if, at the adjourned meeting, a quorum is
not present within 30 minutes after the time appointed for the meeting,
the shareholders or their proxies present are a quorum.

To avoid doubt, a shareholder participating in a meeting by means of audio,
audio and visual, or electronic communication is present at the meeting and
part of the quorum.

Schedule 1 clause 4(4): inserted, on 31 August 2012, by section 11(2) of the Companies Amendment
Act (No 2) 2012 (2012 No 60).
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demanded, voting at the meeting shall be by whichever of the following
methods is determined by the chairperson of the meeting:

(a)  voting by voice; or

(b)  voting by show of hands.

In the case of a meeting of shareholders held under clause 3(b) or (c), unless a
poll is demanded, voting at the meeting shall be by any method permitted by
the chairperson of the meeting.

A declaration by the chairperson of the meeting that a resolution is carried by

the requisite majority is conclusive evidence of that fact unless a poll is deman-
ded in accordance with subclause (4).

At a meeting of shareholders a poll may be demanded by—
(a) not less than 5 shareholders having the right to vote at the meeting; or

(b)  ashareholder or shareholders representing not less than 10% of the total
voting rights of all shareholders having the right to vote at the meeting;
or

(c)  a shareholder or shareholders holding shares in the company that confer
a right to vote at the meeting and on which the aggregate amount paid up
is not less than 10% of the total amount paid up on all shares that confer
that right; or

(d)  the chairperson of the meeting.
A poll may be demanded either before or after the vote is taken on a resolution.

If a poll is taken, votes must be counted according to the votes attached to the
shares of each shareholder present in person or by proxy and voting.

Subject to the constitution of the company, the chairperson of a shareholders’
meeting is not entitled to a casting vote.

For the purposes of this clause, the instrument appointing a proxy to vote at a
meeting of a company confers authority to demand or join in demanding a poll
and a demand by a person as proxy for a shareholder has the same effect as a
demand by the shareholder.

Schedule 1 clause 5(2): amended, on 31 August 2012, by section 11(3) of the Companies Amend-
ment Act (No 2) 2012 (2012 No 60).

Schedule 1 clause 5(4)(c): amended, on 3 June 1998, by section 20(1) of the Companies Amendment
Act 1998 (1998 No 31).

Schedule 1 clause 5(4)(d): inserted, on 3 June 1998, by section 20(1) of the Companies Amendment
Act 1998 (1998 No 31).

Proxies

A shareholder may exercise the right to vote either by being present in person
or by proxy.


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4443915
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM426289
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM426289

Reprinted as at
12 November 2018 Companies Act 1993 Schedule 1

2

3)

(3A)

“)

)

(6)

(M

(1A)

2

3)

“)

A proxy for a shareholder is entitled to attend and be heard at a meeting of
shareholders as if the proxy were the shareholder.

A proxy must be appointed by notice in writing signed by or, in the case of an
electronic notice, sent by the shareholder and the notice must state whether the
appointment is for a particular meeting or a specified term.

A shareholder may appoint more than 1 proxy for a particular meeting, provi-
ded that more than 1 proxy is not appointed to exercise the rights attached to a
particular share held by the shareholder.

No proxy is effective in relation to a meeting unless a copy of the notice of
appointment is produced before the start of the meeting.

The constitution of a company may provide that a proxy is not effective unless
it is produced by a specified time before the start of a meeting if the time speci-
fied is not earlier than 48 hours before the start of the meeting.

For the purposes of subclause (5), the constitution may provide for different
matters for different kinds of proxies (for example, a different specified time
for the production of a proxy by electronic means).

Schedule 1 clause 6(3): amended, on 31 August 2012, by section 11(4) of the Companies Amend-
ment Act (No 2) 2012 (2012 No 60).

Schedule 1 clause 6(3): amended, on 3 June 1998, by section 20(2) of the Companies Amendment
Act 1998 (1998 No 31).

Schedule 1 clause 6(3A): inserted, on 31 August 2012, by section 11(5) of the Companies Amend-
ment Act (No 2) 2012 (2012 No 60).

Schedule 1 clause 6(6): inserted, on 30 May 2017, by section 36(1) of the Regulatory Systems (Com-
mercial Matters) Amendment Act 2017 (2017 No 12).

Postal votes

Subject to the constitution of the company, a shareholder may exercise the right
to vote at a meeting by casting a postal vote in accordance with the provisions
of this clause.

To avoid doubt, a postal vote may be cast using electronic means permitted by
the board.

The notice of a meeting at which shareholders are entitled to cast a postal vote
must state the name of the person authorised by the board to receive and count
postal votes at that meeting.

If no person has been authorised to receive and count postal votes at a meeting,
or if no person is named as being so authorised in the notice of the meeting,
every director is deemed to be so authorised.

A shareholder may cast a postal vote on all or any of the matters to be voted on
at the meeting by sending a notice of the manner in which his or her shares are
to be voted to a person authorised to receive and count postal votes at that
meeting. The notice must reach that person not less than 48 hours before the
start of the meeting.
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(a) the constitution of a company may specify a time by which postal votes
that are cast using electronic means must reach the person who is author-
ised to receive and count postal votes at the meeting; and

(b) that time may be less than 48 hours before the start of the meeting.

It is the duty of a person authorised to receive and count postal votes at a meet-

ing—

(a)  to collect together all postal votes received by him or her or by the com-
pany; and

(b) inrelation to each resolution to be voted on at the meeting, to count—

(i)  the number of shareholders voting in favour of the resolution and
the number of votes cast by each shareholder in favour of the
resolution; and

(i1)  the number of shareholders voting against the resolution, and the
number of votes cast by each shareholder against the resolution;
and

(c) to sign a certificate that he or she has carried out the duties set out in
paragraphs (a) and (b) and which sets out the results of the counts
required by paragraph (b); and

(d)  to ensure that the certificate required by paragraph (c) is presented to the
chairperson of the meeting.

If a vote is taken at a meeting on a resolution on which postal votes have been
cast, the chairperson of the meeting must—

(a) ona vote by show of hands, count each shareholder who has submitted a
postal vote for or against the resolution:

(b)  on a poll, count the votes cast by each shareholder who has submitted a
postal vote for or against the resolution.

The chairperson of a meeting must call for a poll on a resolution on which he
or she holds sufficient postal votes that he or she believes that if a poll is taken
the result may differ from that obtained on a show of hands.

The chairperson of a meeting must ensure that a certificate of postal votes held
by him or her is annexed to the minutes of the meeting.

Schedule 1 clause 7(1A): inserted, on 31 August 2012, by section 11(6) of the Companies Amend-
ment Act (No 2) 2012 (2012 No 60).

Schedule 1 clause 7(4A): inserted, on 30 May 2017, by section 36(2) of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Minutes

The board must ensure that minutes are kept of all proceedings at meetings of
shareholders.
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Minutes which have been signed correct by the chairperson of the meeting are
prima facie evidence of the proceedings.

Shareholder proposals

A shareholder may give written notice to the board of a matter the shareholder
proposes to raise for discussion or resolution at the next meeting of sharehold-
ers at which the shareholder is entitled to vote.

If the notice is received by the board not less than 20 working days before the
last day on which notice of the relevant meeting of shareholders is required to
be given by the board, the board must, at the expense of the company, give
notice of the shareholder proposal and the text of any proposed resolution to all
shareholders entitled to receive notice of the meeting.

If the notice is received by the board not less than 5 working days and not more
than 20 working days before the last day on which notice of the relevant meet-
ing of shareholders is required to be given by the board, the board must, at the
expense of the shareholder, give notice of the shareholder proposal and the text
of any proposed resolution to all shareholders entitled to receive notice of the
meeting.

If the notice is received by the board less than 5 working days before the last
day on which notice of the relevant meeting of shareholders is required to be
given by the board, the board must, if practicable, and at the expense of the
shareholder, give notice of the shareholder proposal and the text of any pro-
posed resolution to all shareholders entitled to receive notice of the meeting.

If the directors intend that shareholders may vote on the proposal by proxy or
by postal vote, they must give the proposing shareholder the right to include in
or with the notice given by the board a statement of not more than 1 000 words
prepared by the proposing shareholder in support of the proposal, together with
the name and address of the proposing shareholder.

The board is not required to include in or with the notice given by the board—

(a)  any part of a statement prepared by a shareholder that the directors con-
sider to be defamatory (within the meaning of the Defamation Act
1992), frivolous, or vexatious; or

(b) any part of a proposal or resolution prepared by a shareholder that the
directors consider to be defamatory (within the meaning of the Defama-
tion Act 1992).

Where the costs of giving notice of the shareholder proposal and the text of any
proposed resolution are required to be met by the proposing shareholder, the
proposing shareholder must, on giving notice to the board, deposit with the
company or tender to the company a sum sufficient to meet those costs.
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Schedule 1 clause 9(4): amended, on 15 April 2004, by section 22(1) of the Companies Amendment
Act (No 2) 2004 (2004 No 24).

Schedule 1 clause 9(6): replaced, on 15 April 2004, by section 22(2) of the Companies Amendment
Act (No 2) 2004 (2004 No 24).

Corporations may act by representatives

A body corporate which is a shareholder may appoint a representative to attend
a meeting of shareholders on its behalf in the same manner as that in which it
could appoint a proxy.

Votes of joint holders

Where 2 or more persons are registered as the holder of a share, the vote of the
person named first in the share register and voting on a matter must be
accepted to the exclusion of the votes of the other joint holders.

Loss of voting right if calls unpaid

Subject to the constitution of a company, if a sum due to a company in respect
of a share has not been paid, that share may not be voted at a shareholder’s
meeting other than a meeting of an interest group.

Other proceedings

Except as provided in this schedule, and subject to the constitution of the com-
pany, a meeting of shareholders may regulate its own procedure.

Shareholder participation by electronic means

For the purposes of this schedule, a shareholder, or the shareholder’s proxy or
representative, may participate in a meeting by means of audio, audio and vis-
ual, or electronic communication if—

(a)  the board approves those means; and

(b)  the shareholder, proxy, or representative complies with any conditions
imposed by the board in relation to the use of those means (including,
for example, conditions relating to the identity of the shareholder, proxy,
or representative and that person’s approval or authentication (including
electronic authentication) of the information communicated by elec-
tronic means).

To avoid doubt, participation in a meeting includes participation in any manner
specified in this schedule or permitted by the constitution of the company.

Schedule 1 clause 14: inserted, on 31 August 2012, by section 11(7) of the Companies Amendment
Act (No 2) 2012 (2012 No 60).
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section 23(1)(c) (which relates to the change of company names):
section 42 (which relates to the issue of shares):
section 44 (which relates to shareholder approval to the issue of shares):
section 47 (which relates to the consideration for the issue of shares):

section 49 (which relates to the consideration for the issue of options and con-
vertible financial products):

section 52 (which relates to distributions):

section 54 (which relates to the issue of shares in lieu of dividends):
section 55 (which relates to shareholder discounts):

section 60 (which relates to offers to acquire shares):

section 61 (which relates to special offers to acquire shares):

section 63 (which relates to stock exchange acquisitions subject to prior notice
to shareholders):

section 65 (which relates to stock exchange acquisitions not subject to prior
notice to shareholders):

section 69 (which relates to the redemption of shares at the option of a com-
pany):

section 71 (which relates to special redemptions of shares):

section 76 (which relates to the provision of financial assistance):

section 78 (which relates to special financial assistance):

section 80 (which relates to financial assistance not exceeding 5% of share-
holders’ funds):

section 84(4) (which relates to the transfer of shares):
section 187 (which relates to a change of registered office):
section 193 (which relates to a change of address for service):

section 221 (which relates to the manner of approving an amalgamation pro-
posal):
section 222 (which relates to short form amalgamations).

Schedule 2 paragraph (da): inserted, on 15 April 2004, by section 23 of the Companies Amendment
Act (No 2) 2004 (2004 No 24).

Schedule 2 paragraph (da): amended, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).
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Schedule 3
Proceedings of the board of a company
5 160

Chairperson
The directors may elect one of their number as chairperson of the board.

The director elected as chairperson holds that office until he or she dies or
resigns or the directors elect a chairperson in his or her place.

If no chairperson is elected, or if at a meeting of the board the chairperson is
not present within 5 minutes after the time appointed for the commencement of
the meeting, the directors present may choose one of their number to be chair-
person of the meeting.

Notice of meeting

A director or, if requested by a director to do so, an employee of the company,
may convene a meeting of the board by giving notice in accordance with this
clause.

Not less than 2 days’ notice of a meeting of the board must be sent to every
director who is in New Zealand, and the notice must include the date, time, and
place of the meeting and the matters to be discussed.

An irregularity in the notice of a meeting is waived if all directors entitled to
receive notice of the meeting attend the meeting without protest as to the
irregularity or if all directors entitled to receive notice of the meeting agree to
the waiver.

Methods of holding meetings
A meeting of the board may be held either—

(a) by a number of the directors who constitute a quorum, being assembled
together at the place, date, and time appointed for the meeting; or

(b) by means of audio, or audio and visual, communication by which all
directors participating and constituting a quorum can simultaneously
hear each other throughout the meeting.

Quorum
A quorum for a meeting of the board is a majority of the directors.

No business may be transacted at a meeting of directors if a quorum is not
present.

Voting
Every director has 1 vote.

The chairperson does not have a casting vote.
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(3) A resolution of the board is passed if it is agreed to by all directors present
without dissent or if a majority of the votes cast on it are in favour of it.

(4) A director present at a meeting of the board is presumed to have agreed to, and
to have voted in favour of, a resolution of the board unless he or she expressly
dissents from or votes against the resolution at the meeting.

6 Minutes
The board must ensure that minutes are kept of all proceedings at meetings of
the board.

7 Unanimous resolution

(1) A resolution in writing, signed or assented to by all directors then entitled to
receive notice of a board meeting, is as valid and effective as if it had been
passed at a meeting of the board duly convened and held.

(2)  Any such resolution may consist of several documents (including facsimile or
other similar means of communication) in like form each signed or assented to
by 1 or more directors.

(3) A copy of any such resolution must be entered in the minute book of board
proceedings.

8 Other proceedings

Except as provided in this schedule, the board may regulate its own procedure.
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Schedule 4
Information to be contained in annual return
s214
the address of the registered office of the company:
the address for service of the company:
the postal address of the company:

if the share register is divided into 2 or more registers kept in different places,
the place in which each register is kept:

if any records are not kept at the company’s registered office under section
189(1), details of those records and of the place or places where they are kept:

the following information relating to the shares in the company:

(i)  the number of shares issued and, if there is more than 1 class of shares,
the number of shares in each class:

(i1))  the value of the consideration for each share issued:

(iii)) where the full consideration was not payable or required to be provided
in respect of the issue of the share, the value of that part of the consider-
ation paid or provided in respect of the issue of the share:

(iv)  the amount called up on each share:
(v)  the total amount of calls received:
(vi) the total amount of calls unpaid:

(vil) the total number of shares forfeited and not sold or otherwise disposed
of:

(viii) the total number of shares purchased or otherwise acquired by the com-
pany:

(ix) the total number of shares redeemed by the company:

the full names, dates and places of birth, and residential addresses of the direc-
tors of the company:

in relation to at least 1 director of the company who lives in an enforcement
country, the prescribed information in respect of 1 body corporate that is
incorporated in that enforcement country under a law that is equivalent to this
Act and of which the director is a director (but this paragraph applies only if no
directors of the company live in New Zealand):

the company’s ultimate holding company information:

in respect of shares of the company that are quoted on a stock exchange, the
names and addresses of, and the number of shares held by,—

(i)  the persons holding the 10 largest numbers of shares; or

(i1)  if there is more than 1 class of shares, the persons holding the 10 largest
numbers of shares in each class:
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in respect of shares of the company that are not quoted on a stock exchange,
the following information relating to past and present shareholders of the com-

pany:
(i)  the names and addresses of all the shareholders of the company:

(i)  the names and addresses of all persons who ceased to be shareholders of
the company—

(A) since the date of the last annual return; or

(B) in the case of the first annual return of a company registered under
this Act, since the date of registration:

(C)  [Repealed]
(D) [Repealed]
(iii) the number of shares held by each shareholder:

(iv) the shares transferred by existing shareholders or past shareholders
(including the dates of registration of the transfers)—

(A) since the last annual return; or

(B) in the case of the first annual return of a company registered under
this Act, since the date of registration:

(C)  [Repealed]

(D)  [Repealed]
a statement whether, at any time,—
(i)  since the last annual return; or

(1)  in the case of the first annual return of a company registered under this
Act, since the date of registration,—

(iii))  /[Repealed]
(iv)  [Repealed]

the financial statements or group financial statements of the company were
required to be registered or lodged under any Act or the company was a code
company within the meaning of section 2A of the Takeovers Act 1993:

a statement as to whether the company at any time since the last annual return
or, in the case of the first annual return, since the date of registration has been
the offeror of financial products under a regulated offer (as defined in section
41 of the Financial Markets Conduct Act 2013):

a statement as to whether the company at any time since the last annual return
or, in the case of the first annual return, since the date of registration has been
the offeror of financial products for which a disclosure document was required
to be provided under clause 26 of Schedule 1 of the Financial Markets Conduct
Act 2013, and, if so, the exclusion under that schedule that the offeror relied
on:
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(jc) a statement as to whether the company at any time since the last annual return
or, in the case of the first annual return, since the date of registration has been
the offeror of financial products and has knowingly relied on an exclusion
under clause 3(2)(b) or (3), 4(3), &, 10, 11, 12, 15, 16, or 19 of Schedule 1 of
the Financial Markets Conduct Act 2013, and, if so, which of those exclusions
the offeror relied on:

(k) in the case of a company that has passed a resolution under section 2071 or
207]J, the text and date of the resolution:

(ka) in the case of a company in respect of which a notice has been given under
section 207K, the text and date of the notice:

(I)  the date of the last annual meeting of the company held under this Act or, if the
company is not required to hold an annual meeting, the date on which a reso-
lution was passed under section 120(5)(b) or 122.

(m)  [Repealed]

Notes

The information required by paragraph (f)(i) must show separately the number of
shares issued for cash and the number of shares issued as fully or partly paid up for a
consideration other than cash.

The information required under paragraph (i) need relate only to persons who have
become shareholders or who have ceased to be shareholders since the date of an
annual return filed under this Act for one of the 2 preceding years if that annual return
contained the information required by that paragraph.

Schedule 4 paragraph (g): amended, on 1 May 2015, by section 24(1) of the Companies Amendment
Act 2014 (2014 No 46).

Schedule 4 paragraph (ga): replaced, on 30 May 2017, by section 37(1) of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Schedule 4 paragraph (gb): inserted, on 1 May 2015, by section 24(2) of the Companies Amendment
Act 2014 (2014 No 46).

Schedule 4 paragraph (h): amended, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Schedule 4 paragraph (i): amended, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Schedule 4 paragraph (i)(ii)(B): replaced, on 5 December 2013, by section 12(1) of the Companies
Amendment Act 2013 (2013 No 111).

Schedule 4 paragraph (i)(ii)(C): repealed, on 5 December 2013, by section 12(1) of the Companies
Amendment Act 2013 (2013 No 111).

Schedule 4 paragraph (i)(ii)(D): repealed, on 5 December 2013, by section 12(1) of the Companies
Amendment Act 2013 (2013 No 111).

Schedule 4 paragraph (i)(iv)(B): replaced, on 5 December 2013, by section 12(2) of the Companies
Amendment Act 2013 (2013 No 111).

Schedule 4 paragraph (i)(iv)(C): repealed, on 5 December 2013, by section 12(2) of the Companies
Amendment Act 2013 (2013 No 111).

Schedule 4 paragraph (i)(iv)(D): repealed, on 5 December 2013, by section 12(2) of the Companies
Amendment Act 2013 (2013 No 111).
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Schedule 4 paragraph (j): amended, on 1 April 2014, by section 43(1) of the Financial Reporting
(Amendments to Other Enactments) Act 2013 (2013 No 102).

Schedule 4 paragraph (j): amended, on 31 August 2012, by section 10(2) of the Takeovers Amend-
ment Act 2012 (2012 No 68).

Schedule 4 paragraph (j): amended, on 7 July 2010, by section 20 of the Takeovers Amendment Act
2010 (2010 No 88).

Schedule 4 paragraph (j)(ii): replaced, on 5 December 2013, by section 12(3) of the Companies
Amendment Act 2013 (2013 No 111).

Schedule 4 paragraph (j)(iii): repealed, on 5 December 2013, by section 12(3) of the Companies
Amendment Act 2013 (2013 No 111).

Schedule 4 paragraph (j)(iv): repealed, on 5 December 2013, by section 12(3) of the Companies
Amendment Act 2013 (2013 No 111).

Schedule 4 paragraph (ja): inserted, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Schedule 4 paragraph (jb): inserted, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Schedule 4 paragraph (jc): inserted, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Schedule 4 paragraph (k): replaced, on 1 April 2014, by section 43(2) of the Financial Reporting
(Amendments to Other Enactments) Act 2013 (2013 No 102).

Schedule 4 paragraph (ka): inserted, on 1 April 2014, by section 43(2) of the Financial Reporting
(Amendments to Other Enactments) Act 2013 (2013 No 102).

Schedule 4 paragraph (1): replaced, on 30 May 2017, by section 37(2) of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Schedule 4 paragraph (m): repealed, on 5 December 2013, by section 12(4) of the Companies
Amendment Act 2013 (2013 No 111).

Schedule 4 notes: amended, on 31 August 2012, by section 10(3) of the Takeovers Amendment Act
2012 (2012 No 68).
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A meeting of creditors may be held—

(2)

(b)

(c)

by assembling together those creditors entitled to take part and who
choose to attend at the place, date, and time appointed for the meeting;
or

by means of audio, or audio and visual, communication by which all
creditors participating can simultaneously hear each other throughout the
meeting; or

by conducting a postal ballot in accordance with clause 7 of those credit-
ors entitled to take part.

Notice of meeting

Written notice of—

(a)
(b)

(c)

the time and place of every meeting to be held under clause 1(a); or

the time and method of communication for every meeting to be held
under clause 1(b); or

the time and address for the return of voting papers for every meeting to
be held under clause 1(a) or (b) or (¢c)—

must be sent to every creditor entitled to attend the meeting, and to any liquid-
ator not less than 5 working days before the meeting.

The notice must—

(a)

(b)
(c)

(d)

state the nature of the business to be transacted at the meeting in suffi-
cient detail to enable a creditor to form a reasoned judgment in relation
to it; and

set out the text of any resolution to be submitted to the meeting; and

include a voting paper in respect of each such resolution and voting and
mailing instructions; and

state that if a creditor votes by casting a postal vote in respect of a reso-
lution that is to be submitted to the meeting and a different resolution is
submitted to the meeting,—

(i)  the creditor’s postal vote is invalid in respect of that different
resolution; but

(i1)  the creditor may vote, in respect of that different resolution, either
by being present in person or by proxy.
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An irregularity in or a failure to receive a notice of meeting of creditors does
not invalidate anything done by a meeting of creditors if—

(a)  the irregularity or failure is not material; or

(b) all the creditors entitled to attend and vote at the meeting attend the
meeting without protest as to the irregularity or failure; or

(c) all such creditors agree to waive the irregularity or failure.

If the meeting of creditors agrees, the chairperson may adjourn the meeting
from time to time and from place to place.

An adjourned meeting must be held in the same place unless another place is
specified in the resolution for the adjournment.

If a meeting of creditors under clause 1(a) or (b) is adjourned for less than 30
days, it is not necessary to give notice of the time and place of the adjourned
meeting other than by announcement at the meeting which is adjourned.

Schedule 5 clause 2(2)(c): amended, on 3 June 1998, by section 21(1) of the Companies Amendment
Act 1998 (1998 No 31).

Schedule 5 clause 2(2)(d): inserted, on 3 June 1998, by section 21(1) of the Companies Amendment
Act 1998 (1998 No 31).

Chairperson

If a liquidator has been appointed and is present, or if the liquidator has appoin-
ted a nominee and the nominee is present, he or she must act as chairperson of
a meeting held in accordance with clause 1(a) or (b).

At any meeting of creditors, not being a meeting held for the purposes of sec-
tion 230, where neither the liquidator nor any nominee of the liquidator is
present, the creditors participating must choose one of their number to act as
chairperson of the meeting.

At any meeting of creditors held for the purposes of section 230 where there is
no liquidator or neither the liquidator nor any nominee of the liquidator is
present, the proponent of the compromise or the proponent’s nominee must act
as chairperson of the meeting; but if neither the proponent nor any nominee of
the proponent is present, the creditors participating must choose one of their
number to act as chairperson of the meeting.

The person convening a meeting under clause 1(c) must do everything neces-
sary that would otherwise be done by the person chairing a meeting.

Schedule 5 clause 3(2): replaced, on 3 June 1998, by section 21(2) of the Companies Amendment
Act 1998 (1998 No 31).

Schedule 5 clause 3(2A): inserted, on 3 June 1998, by section 21(2) of the Companies Amendment
Act 1998 (1998 No 31).

Quorum

A quorum for a meeting of creditors is present if—
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(a) 3 creditors who are entitled to vote or their proxies are present or have
cast postal votes; or

(b) if the number of creditors entitled to vote does not exceed 3, the credit-
ors who are entitled to vote or their proxies are present or have cast
postal votes.

If a quorum is not present within 30 minutes after the time appointed for the
meeting, the meeting is adjourned to the same day in the following week at the
same time and place, or to such other date, time, and place as the chairperson
may appoint, and if, at the adjourned meeting, a quorum is not present within
30 minutes after the time appointed for the meeting, the creditors present or
their proxies are a quorum.

Voting

At any meeting of creditors or a class of creditors, not being a meeting held for
the purposes of section 230, a resolution is adopted if a majority in number and
value of the creditors or the class of creditors voting in person or by proxy vote
or by postal vote in favour of the resolution.

At any meeting of creditors or a class of creditors held for the purposes of sec-
tion 230, a resolution is adopted if a majority in number representing 75% in
value of the creditors or class of creditors voting in person or by proxy vote or
by postal vote in favour of the resolution.

A creditor chairing the meeting does not have a casting vote.

Schedule 5 clause 5(1): amended, on 30 June 1997, by section 23(1) of the Companies Act 1993
Amendment Act 1997 (1997 No 27).

Schedule 5 clause 5(2): amended, on 30 June 1997, by section 23(1) of the Companies Act 1993
Amendment Act 1997 (1997 No 27).

Proxies

A creditor may exercise the right to vote either by being present in person or by
proxy.

A proxy for a creditor is entitled to attend and be heard at a meeting of credit-
ors as if the proxy were the creditor.

A proxy must be appointed by notice in writing signed by the creditor and the
notice must state whether the appointment is for a particular meeting or a spe-
cified term not exceeding 12 months.

No proxy is effective in relation to a meeting unless a copy of the notice of
appointment is delivered to the liquidator or, if no liquidator is acting, to the
person by whom the notice convening the meeting was given, not less than 2
working days before the start of the meeting.

Schedule 5 clause 6(4): amended, on 30 June 1997, by section 23(2) of the Companies Act 1993
Amendment Act 1997 (1997 No 27).
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Postal votes

A creditor entitled to vote at a meeting of creditors held in accordance with
clause 1(a) or (b) or (c) may exercise the right to vote by casting a postal vote
in relation to a matter to be decided at that meeting.

If a creditor votes by casting a postal vote in respect of a resolution that is to be

submitted to the meeting and a different resolution is submitted to the meet-

inga_

(a)  the creditor’s postal vote is invalid in respect of that different resolution;
but

(b) the creditor may vote, in respect of that different resolution, either by
being present in person or by proxy.

The notice of meeting must state the name of the person authorised to receive
and count postal votes in relation to that meeting.

If no person has been authorised to receive and count postal votes in relation to
a meeting, or if no person is named as being so authorised in the notice of the
meeting, every director, or if the company is in liquidation, the liquidator, is
deemed to be so authorised.

A creditor may cast a postal vote on all or any of the matters to be voted on at
the meeting by sending a marked voting paper to a person authorised to receive
and count postal votes in relation to that meeting, so as to reach that person not
less than 2 working days before the start of the meeting or, if the meeting is
held under clause 1(c), not later than the date named for the return of the voting
paper.

It is the duty of a person authorised to receive and count postal votes in relation
to a meeting—

(a)  to collect together all postal votes received by him or her; and
(b)  inrelation to each resolution to be voted on,—

(i)  to count the number of creditors or creditors belonging to a class
of creditors, as the case may be, voting in favour of the resolution
and determine the total amount of the debts owed by the company
to those creditors; and

(1)  to count the number of creditors or creditors belonging to a class
of creditors, as the case may be, voting against the resolution and
determine the total amount of the debts owed by the company to
those creditors; and

(c)  tosign a certificate—

(1)  that he or she has carried out the duties set out in paragraphs (a)
and (b); and

(i1)  stating the results of the counts and determinations required by
paragraph (b); and
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(d)  to ensure that the certificate required by paragraph (c) is presented to the
person chairing or convening the meeting.

If a vote is taken at a meeting held under clause 1(a) or (b) on a resolution on
which postal votes have been cast, the person chairing the meeting must
include the results of voting by all creditors who have sent in a voting paper
duly marked as for or against the resolution.

A certificate given under subclause (5) in relation to the postal votes cast in
respect of a meeting of creditors must be annexed to the minutes of the meet-
ing.

Schedule 5 clause 7(1A): inserted, on 3 June 1998, by section 21(3) of the Companies Amendment
Act 1998 (1998 No 31).

Schedule 5 clause 7(4): amended, on 30 June 1997, by section 23(3) of the Companies Act 1993
Amendment Act 1997 (1997 No 27).

Minutes

The person chairing a meeting of creditors, or in the case of a meeting held
under clause 1(c), the person convening the meeting, must ensure that minutes
are kept of all proceedings.

Minutes which have been signed correct by the person chairing or convening
the meeting are prima facie evidence of the proceedings.

Corporations may act by representatives

A body corporate which is a creditor may appoint a representative to attend a
meeting of creditors on its behalf.

Other proceedings

Except as provided in this schedule and in any regulations made under this Act,
a meeting of creditors may regulate its own procedure.

Effect of irregularity or defect

An irregularity or defect in the proceedings at a meeting of creditors does not
invalidate anything done by a meeting of creditors, unless the court orders
otherwise.

The court may, on the application of the liquidator or a creditor of the com-
pany, make an order under subclause (1) if it is satisfied that substantial injust-
ice would be caused if the order were not made.

Schedule 5 clause 11: inserted, on 3 June 1998, by section 21(4) of the Companies Amendment Act
1998 (1998 No 31).
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Schedule 6
Powers of liquidators
5260(2)

A liquidator of a company has power to—

(2)
(b)
(c)
(d)
(e)

®

(@
(h)

W)

(k)
M

(m)

commence, continue, discontinue, and defend legal proceedings:

the extent necessary for the liquidation carry on the business of the company:
appoint a solicitor:

pay any class of creditors in full:

make a compromise or an arrangement with creditors or persons claiming to be
creditors or who have or allege the existence of a claim against the company,
whether present or future, actual or contingent, or ascertained or not:

compromise calls and liabilities for calls, debts, and liabilities capable of
resulting in debts, and claims, present or future, actual or contingent, or ascer-
tained or not, subsisting or supposed to subsist between the company and any
person and all questions relating to or affecting the assets or the liquidation of
the company, on such terms as may be agreed, and take security for the dis-
charge of any such call, debt, liability, or claim, and give a complete discharge:

sell or otherwise dispose of the property of the company:

act in the name and on behalf of the company and enter into deeds, contracts,
and arrangements in the name and on behalf of the company:

prove, rank, and claim in the bankruptcy or insolvency of a shareholder for any
balance against that person’s estate, and to receive dividends in the bankruptcy
or insolvency, as a separate debt due from the bankrupt or insolvent, and ratea-
bly with the other separate creditors:

draw, accept, make, and endorse a bill of exchange or promissory note in the
name and on behalf of the company, with the same effect as if the bill or note
had been drawn, accepted, made, or endorsed by or on behalf of the company
in the course of its business:

borrow money on the security of the company’s assets:

take out, in his or her name as liquidator, letters of administration to a deceased
shareholder, and to do in that name any other act necessary for obtaining pay-
ment of money due from a shareholder or his or her estate which cannot be
conveniently done in the name of the company, and in all such cases the money
due shall, for the purpose of enabling the liquidator to take out the letters of
administration or recover the money, be deemed to be due to the liquidator:

call a meeting of creditors or shareholders for—

(i)  the purpose of informing creditors or shareholders of progress in the
liquidation:
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(i1))  the purpose of ascertaining the views of creditors or shareholders on any
matter arising in the liquidation:

(ii1)) such other purpose connected with the liquidation as the liquidator
thinks fit:

appoint an agent to do anything which the liquidator is unable to do:

change the registered office or address for service of the company.

Schedule 6 paragraph (o0): inserted, on 15 April 2004, by section 24 of the Companies Amendment
Act (No 2) 2004 (2004 No 24).
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Preferential claims
s 312
Schedule 7: replaced, on 1 November 2007, by section 40(1) of the Companies Amendment Act 2006
(2006 No 56).
1 Priority of payments to preferential creditors

(1)  The liquidator must first pay, in the order of priority in which they are listed,—

(a) the fees and expenses properly incurred by the liquidator in carrying out
the duties and exercising the powers of the liquidator, and the remuner-
ation of the liquidator; and

(b) the fees and expenses properly incurred by the administrator in carrying
out the duties and exercising the powers of the administrator and the
remuneration of the administrator; and

(c)  the reasonable costs of a person who applied to the court for an order
that the company be put into liquidation, including the reasonable costs
incurred between lawyer and client in procuring the order; and

(d) the actual out-of-pocket expenses necessarily incurred by a liquidation
committee; and

(e) to any creditor who protects, preserves the value of, or recovers assets of
the company for the benefit of the company’s creditors by the payment
of money or the giving of an indemnity,—

(1)  the amount received by the liquidator by the realisation of those
assets, up to the value of that creditor’s unsecured debt; and

(i1))  the amount of the costs incurred by that creditor in protecting, pre-
serving the value of, or recovering those assets.

(2)  After paying the claims referred to in subclause (1), the liquidator must next
pay, to the extent that they remain unpaid, the following claims:

(a)  subject to clause 3(1), all wages or salary of any employee, whether or
not earned wholly or in part by way of commission, and whether payable
for time or for piece work, in respect of services provided to the com-
pany during the 4 months before the commencement of the liquidation:

(aa) subject to clause 3(1), all untransferred amounts of an employee’s pay-
roll donations by an employer or PAYE intermediary under section 24Q
of the Tax Administration Act 1994 during the 4 months before the com-
mencement of the liquidation:

(b)  subject to clause 3(1), any holiday pay payable to an employee on the
termination of his or her employment before, or because of, the com-
mencement of the liquidation:
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(c) subject to clause 3(1), any compensation for redundancy owed to an
employee that accrues before, or because of, the commencement of the
liquidation:

(d) subject to clause 3(1), amounts deducted by the company from the
wages or salary of an employee in order to satisfy obligations of the
employee (including amounts payable to the Commissioner of Inland
Revenue in accordance with section 163(1) of the Child Support Act
1991 and section 167(2) of the Tax Administration Act 1994 as applied
by section 70 of the Student Loan Scheme Act 2011):

(e)  subject to clause 3(1), any reimbursement or payment provided for, or
ordered by, the Employment Relations Authority, the Employment
Court, or the Court of Appeal under section 123(1)(b) or section 128 of
the Employment Relations Act 2000, to the extent that the reimburse-
ment or payment does not relate to any matter set out in section
123(1)(c) of the Employment Relations Act 2000, in respect of wages or
other money or remuneration lost during the 4 months before the com-
mencement of the liquidation:

(f)  amounts that are preferential claims under section 263(2):

(g) all amounts payable to the Commissioner of Inland Revenue in accord-
ance with section 167(2) of the Tax Administration Act 1994 as applied
by section 67 of the KiwiSaver Act 2006:

(h)  all sums that, by any other enactment, are required to be paid in accord-
ance with the priority established by this subclause.

After paying the claims referred to in subclause (2), the liquidator must next
pay all sums, for which a buyer is a creditor in the liquidation of the company
under section 36J of the Fair Trading Act 1986,—

(a) paid by the buyer to a seller on account of the purchase price of goods;
or

(b)  to which the buyer is or becomes entitled to receive from a seller under
section 36H of the Fair Trading Act 1986.

After paying the claims referred to in subclause (3), the liquidator must next
pay the amount of any costs referred to in section 234(c).

After paying the claims referred to in subclause (4), the liquidator must next
pay, to the extent that it remains unpaid to the Commissioner of Inland Reve-
nue or to the Comptroller of Customs, as the case may require, the amount of—

(a) tax payable by the company in the manner required by Part 3 of the
Goods and Services Tax Act 1985; and

(b) tax deductions made by the company under the PAYE rules of the
Income Tax Act 2007; and

(c)  non-resident withholding tax deducted by the company under the NRWT
rules of the Income Tax Act 2007; and
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(d) resident withholding tax deducted by the company under the RWT rules
of the Income Tax Act 2007; and

(e) duty payable within the meaning of section 5(1) of the Customs and
Excise Act 2018.

Schedule 7 clause 1(2)(aa): inserted, on 6 January 2010, by section 862 of the Taxation (International
Taxation, Life Insurance, and Remedial Matters) Act 2009 (2009 No 34).

Schedule 7 clause 1(2)(d): amended, on 1 April 2012, by section 223 of the Student Loan Scheme
Act 2011 (2011 No 62).

Schedule 7 clause 1(3) : amended, on 17 June 2014, by section 41(2) of the Fair Trading Amendment
Act 2013 (2013 No 143).

Schedule 7 clause 1(3)(b) : amended, on 17 June 2014, by section 41(2) of the Fair Trading Amend-
ment Act 2013 (2013 No 143).

Schedule 7 clause 1(5): amended, on 1 October 2018, by section 443(3) of the Customs and Excise
Act 2018 (2018 No 4).

Schedule 7 clause 1(5)(b): amended, on 1 April 2008 (effective for 2008—09 income year and later
income years, except when the context requires otherwise), by section ZA 2(1) of the Income Tax Act
2007 (2007 No 97).

Schedule 7 clause 1(5)(c): amended, on 1 April 2008 (effective for 2008—09 income year and later
income years, except when the context requires otherwise), by section ZA 2(1) of the Income Tax Act
2007 (2007 No 97).

Schedule 7 clause 1(5)(d): amended, on 1 April 2008 (effective for 2008—09 income year and later
income years, except when the context requires otherwise), by section ZA 2(1) of the Income Tax Act
2007 (2007 No 97).

Schedule 7 clause 1(5)(e): amended, on 1 October 2018, by section 443(3) of the Customs and Excise
Act 2018 (2018 No 4).

Conditions to priority of payments to preferential creditors
The claims listed in each of subclauses (2), (3), (4), and (5) of clause 1—

(a) rank equally among themselves and, subject to any maximum payment
level specified in any Act or regulations, must be paid in full, unless the
assets of the company are insufficient to meet them, in which case they
abate in equal proportions; and

(b) in so far as the assets of the company available for payment of those
claims are insufficient to meet them,—

(i)  have priority over the claims of any person under a security inter-
est to the extent that the security interest—

(A) s over all or any part of the company’s accounts receivable
and inventory or all or any part of either of them; and

(B) is not a purchase money security interest that has been per-
fected at the time specified in section 74 of the Personal
Property Securities Act 1999; and

(C) 1is not a security interest that has been perfected under the
Personal Property Securities Act 1999 at the commence-
ment of the liquidation and that arises from the transfer of
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an account receivable for which new value is provided by
the transferee for the acquisition of that account receivable
(whether or not the transfer of the account receivable
secures payment or performance of an obligation); and

(i1))  must be paid accordingly out of any accounts receivable or inven-
tory subject to that security interest (or their proceeds).

For the purposes of subclause (1)(b), the terms account receivable, inventory,
new value, proceeds, purchase money security interest, and security inter-
est have the same meanings as in the Personal Property Securities Act 1999.

To the extent that the claims to which subclause (1) applies are paid out of
assets referred to in paragraph (b) of that subclause, the amount so paid is an
unsecured debt due by the company to the secured party.

Clause 9 of this schedule, as was in force immediately before the commence-
ment of the Personal Property Securities Act 1999, continues to apply in
respect of a company whose property was subject to a floating charge that,
before the commencement of that Act, became a fixed or specific charge.

Provisions concerning preferential payments to employees

The total sum to which priority is to be given under any, or all, of paragraphs
(a) to (e) of clause 1(2) must not, in the case of any one employee, exceed
$23,960 or any greater amount that is prescribed under subclause (2) at the
commencement of the liquidation.

The sum stated in subclause (1) must be adjusted as follows:

(a)  subject to paragraph (d), an adjustment must be made, by the Governor-
General by Order in Council, after the 3-year period starting on 1 July
2006 and ending on 30 June 2009 and after every 3-year period follow-
ing that (an adjustment period):

(b)  subject to paragraph (d), the Order in Council must be made within
4 months of the end of an adjustment period:

(c) each adjustment must reflect any overall percentage increase, over the
relevant adjustment period, in average weekly earnings (total, private
sector), calculated by reference to the last Quarterly Employment Survey
published by Statistics New Zealand (or, if that survey ceases to be pub-
lished, a survey certified by the Government Statistician as an equivalent
to that survey) within the relevant adjustment period:

(d) if, in an adjustment period, there is no change, or an overall decrease, in
the percentage movement in average weekly earnings (total, private sec-
tor), as so calculated, no adjustment may be made for that adjustment
period:

(e) if, in accordance with paragraph (d), no adjustment is made, the next
adjustment made for any succeeding adjustment period must reflect any
overall percentage increase in average weekly earnings (total, private
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sector) between the date of the last adjustment and the end of the rele-
vant adjustment period for which the adjustment is to be made:

(f)  all adjustments are cumulative and must be rounded to the nearest $20:

(g) any correction to the Quarterly Employment Survey on which an adjust-
ment is based must be disregarded until the adjustment that takes effect
in the following adjustment period, which must reflect the corrected
information in the calculation of that adjustment and must otherwise be
made in accordance with this subclause.

The sum stated in subclause (1), or any greater amount prescribed under sub-
clause (2) that applies on the date of commencement of a liquidation, continues
to apply to that liquidation regardless of any change to that sum that is pre-
scribed after the date of commencement of the liquidation.

For the purposes of this clause and clause 1,—

(a)  remuneration in respect of a period of holiday or of absence from work
through sickness or other good cause is to be treated as wages in respect
of services rendered to the company during that period:

(b) employee means any person of any age employed by an employer to do
any work for hire or reward under a contract of service (including a
homeworker as defined in section 5 of the Employment Relations Act
2000); but does not include a person who is, or was at any time during
the 12 months before the commencement of the liquidation, a director of
the company in liquidation, or a nominee or relative of, or a trustee for, a
director of the company:

(c) holiday pay, in relation to a person, means all sums payable to that per-
son by the company under subpart 1 of Part 2 of the Holidays Act 2003,
and includes all sums that by or under any other enactment or any award,
agreement, or contract of service are payable to that person by the com-
pany as holiday pay.

Schedule 7 clause 3(1): $23,960 is the maximum priority amount, on 30 September 2018, by clause 3

of the Companies (Maximum Priority Amount) Order 2018 (LI 2018/146).

Schedule 7 clause 3(2)(b): amended, on 30 May 2017, by section 38 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Subrogation of persons if payment has been made

If a payment has been made to a person (A) on account of any preferential
claim set out in this schedule out of money advanced by another person (B) for
that purpose, then B has, in a liquidation, the same right of priority in respect of
the money so advanced as A would have if the payment had not been made.

Priority given to person who distrains on goods

If a person has distrained on goods or effects of the company during the 20
working days before the commencement of the liquidation, the preferential
claims set out in this schedule are a first charge on the goods or effects so dis-
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trained, or the proceeds from their sale; but if any money is paid to a claimant
under that charge, the person has the same rights of priority as that claimant.

Schedule 7 clause 5: amended, on 1 January 2008, by section 370(2) of the Property Law Act 2007
(2007 No 91).

Saving provision for liquidation that has commenced

If a liquidation of a company commenced before the Companies Amendment
Act 2006 came into force, that company’s property must be applied in accord-
ance with the priorities stated in this schedule on the date the liquidation com-
menced as if the Companies Amendment Act 2006 had not come into force.
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Schedule 8
Proceedings at meetings of liquidation committees
s315(3)

1 Frequency of meetings

The committee must meet at such times as it from time to time appoints, and
the liquidator or a member of the committee may also call a meeting of the
committee as and when necessary.

2 Majorities

The committee may act by a majority of its members present at a meeting, but
may not act unless a majority of the committee are present.

3 Resignation

A member of the committee may resign by notice in writing signed by him or
her and delivered to the liquidator.

4 Office becoming vacant

If a member of the committee becomes bankrupt, or compounds or arranges
with his or her creditors, or is absent from 3 consecutive meetings of the com-
mittee without the leave of those members who together with that member rep-
resent the creditors or shareholders, as the case may be, the office of that mem-
ber becomes vacant.

5 Removal of a member

A member of the committee may be removed by a resolution carried at a meet-
ing of creditors if the member represents creditors, or of shareholders if the
member represents shareholders, of which 5 working days’ notice has been
given, stating the object of the meeting.

6 Vacancy filled

A vacancy in the committee may be filled by the appointment by the commit-
tee of—

(a)  the same or another creditor or shareholder, as the case may be; or

(b) a person holding a general power of attorney from, or being an author-
ised director or representative of, a company which is a creditor or
shareholder, as the case may be.

Schedule 8 clause 6(b): amended, on 1 July 1994, by section 50 of the Companies Act 1993 Amend-
ment Act 1994 (1994 No 6).

7 Committee with vacancy may act

The continuing members of the committee, if not less than 2, may act even
though a vacancy exists in the committee.
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Schedule 9
Liquidation of overseas companies
ss 341(2), 342(1)

Schedule 9 heading: amended, on 24 July 2008, by section 13 of the Insolvency (Cross-border) Act
2006 (2006 No 57).

Modified application of Part 16

Part 16 applies to the liquidation of an overseas company, with the following
modifications and exclusions:

(@)  [Repealed]

(b) references to a company are to be taken as references to an overseas
company:

(c) references to removal from the New Zealand register are to be taken as
references to ceasing to carry on business in New Zealand:

(d) the following provisions of that Part do not apply to such a liquidation:
(i)  section 248(1)(d), (e), (), and (g):
(1)  section 268:

(e) [Repealed]

(f)  section 257 applies to such a liquidation, but instead of making the state-
ment required by subsection (1)(a)(ii)(C) of that section, the liquidator

must state that the company has ceased to carry on business in New Zea-
land and is ready to be removed from the overseas register.

Schedule 9 clause 1: amended, on 24 July 2008, by section 13 of the Insolvency (Cross-border) Act
2006 (2006 No 57).

Schedule 9 clause 1(a): repealed, on 24 July 2008, by section 13 of the Insolvency (Cross-border) Act
2006 (2006 No 57).

Schedule 9 clause 1(e): repealed, on 24 July 2008, by section 13 of the Insolvency (Cross-border) Act
2006 (2006 No 57).

Rights of action not affected

Nothing in this Act excludes the right of a creditor of an overseas company in
relation to which a liquidator has been appointed—

(a) to bring proceedings outside New Zealand against the overseas company
in relation to a debt not claimed in the liquidation or the balance of a
debt remaining unpaid after the completion of a liquidation; or

(b)  to bring an action in New Zealand in relation to the balance of a debt
remaining unpaid after the completion of a liquidation.

Schedule 9 clause 2: amended, on 24 July 2008, by section 13 of the Insolvency (Cross-border) Act
2006 (2006 No 57).
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Schedule 10
Interest class: principles

s 236A

Schedule 10: inserted, on 3 July 2014, by section 35 of the Companies Amendment Act 2014 (2014
No 46).
For the purposes of section 236A, an interest class may be determined in accordance
with the following principles:

(a)  shareholders whose rights are so dissimilar that they cannot sensibly consult
together about a common interest are in different interest classes:

(b)  shareholders whose rights are sufficiently similar that they can consult together
about a common interest are in the same interest class:

(c)  the issue is similarity and dissimilarity of shareholders’ legal rights against the
company (not similarity or dissimilarity of any interest not derived from legal
rights against the company):

(d) if the rights of different shareholders will be different under a proposed
arrangement or amalgamation, then those shareholders are in different interest
classes.
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Schedule 11
Liquidation of associations
s 240B
Schedule 11: inserted, on 1 March 2017, by section 8 of the Companies Amendment Act 2016 (2016
No 57).
Modified application of Part 16 to associations
Part 16 applies to the liquidation of an association with the following modifica-
tions and exclusions:
(@)  section 241(2)(a), (b), (c)(v), (va), (vii), and (viii), and (d) does not
apply:
(b) clause 2 applies instead of section 241(4):
(c) clauses 3 and 4 apply instead of sections 287 and 288(1) and (2):
(d) clause 5 applies instead of section 268:

(e) references in that Part to section 241(4), 268, 287, or 288(1) or (2) (or to
a provision of any of those sections) must be taken as references to the
relevant replacement clause or clauses under paragraphs (b) to (d) (or to
the relevant replacement provision):

(f)  section 257(1)(a)(i1)(C) and (1)(a)(ii1) does not apply:

(g) all other necessary modifications must be made.

A document may be served on an association for the purposes of this schedule
and Part 16 as follows:

(a) by delivery to a director, a principal officer, or the secretary of the asso-
ciation; or

(b) by leaving it at the association’s principal place of business in New Zea-
land; or

(c) in the case of a document in any legal proceedings, by a method set out
in paragraph (a) or (b) or by serving it in accordance with any directions
as to service given by the court having jurisdiction in the proceedings.

Compare: 1908 No 89 s 17B

Grounds for appointment of liquidator

The court may appoint a liquidator of an association under section 241 if the
court is satisfied that—

(a)  the association is dissolved, has ceased to carry on business, or is carry-
ing on business solely for the purpose of terminating its affairs; or

(b)  the association is unable to pay its debts; or

(c) itisjust and equitable that the association be put into liquidation.
Compare: 1908 No 89 s 17A(4)
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3 Meaning of inability to pay debts
(1)  Unless the contrary is proved, and subject to clause 4 and section 288(3) to (5),
an association is presumed to be unable to pay its debts if—
(a)  the association has failed to comply with a demand in respect of a debt
owed by the association that is made in accordance with subclause (2);
or
(b) all of the following apply:

(i)  a proceeding has been commenced against a member of the asso-
ciation for the payment of a debt owed by the association or the
member in that capacity; and

(i)  notice of the proceeding has been served on the association; and

(111)) within 10 days after the notice was served on it, the association
has not paid or secured the debt, or otherwise compounded with
the creditor, had the proceeding stayed, or indemnified the mem-
ber for the amount of any judgment debt plus costs; or

(c)  execution issued against the association, a member of the association in
that capacity, or a person authorised to be sued on behalf of the associ-
ation in respect of a judgment debt has been returned unsatisfied in
whole or in part.

(2) A demand under subclause (1)(a) must—

(a) Dbe in respect of a debt that is due that is not less than the prescribed
amount; and

(b)  be in writing; and

(c)  be served on the association; and

(d)  require the association to pay or secure the debt, or otherwise compound

with the creditor to the reasonable satisfaction of the creditor within 15

working days after the date of service of the demand or any longer

period that the court orders.

Compare: 1908 No 895 17C

4 Evidence of inability to pay debts

(1)  On an application to the court for an order that an association be put into
liquidation, evidence of failure to comply with a demand under clause 3 is not
admissible as evidence that an association is unable to pay the debts unless the
application is made within 30 working days after the last date for compliance
with the demand.

(2)  Clause 3(2) does not limit proof by other means that an association is unable to
pay its debts.

5 Power of liquidator to enforce liability of contributors

The liquidator may enforce a liability of a person to pay or contribute to—
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(a) any debt or liability of an association; or

(b) any amount for the adjustment of the rights of members of the associ-
ation among themselves.
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Companies Amendment Act 2006

Public Act 2006 No 56
Date of assent 7 November 2006

Commencement see section 2

1 Title
This Act is the Companies Amendment Act 2006.

2 Commencement

This Act comes into force on a date to be appointed by the Governor-General
by Order in Council; and 1 or more orders may be made bringing different pro-
visions into force on different dates.

Section 2: this Act brought into force, on 1 November 2007, by clause 2 of the Companies Amend-
ment Act 2006 Commencement Order 2007 (SR 2007/297).

3 Principal Act amended
This Act amends the Companies Act 1993.

Qualifications and supervision of liquidators

24 Qualifications of liquidators
(1)-(4) Amendment(s) incorporated in the Act(s).

(5) Nothing in this section affects the qualification of a liquidator in office when
this section came into force.

Voidable transactions

27  Transactions having preferential effect
(1)~(4) Amendment(s) incorporated in the Act(s).

(5) Nothing in this section makes voidable a transaction that was completed before
this section came into force, if that transaction would not have been voidable if
this section had not come into force.

Schedule 7

40  Schedule 7 substituted
(1)  Amendment(s) incorporated in the Act(s).

(2) If a liquidator is appointed to a company before this section comes into force,
the property of the company must be applied in accordance with the priorities
stated in Schedule 7 as if this section had not come into force.

429


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM387946
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM973490

Reprinted as at
Companies Act 1993 12 November 2018

(M

2

(M
2

430

Companies Amendment Act (No 2) 2006

Public Act 2006 No 62
Date of assent 21 November 2006

Commencement see section 2

Title
This Act is the Companies Amendment Act (No 2) 2006.

Commencement

Sections 4(3), 5 to 13, 16, and 17, and the Schedule come into force on a date
to be appointed by the Governor-General by Order in Council; and 1 or more
orders may be made bringing different provisions into force on different dates.

The rest of this Act comes into force on the day after the date on which it
receives the Royal assent.

Section 2(1): sections 4(3), 5-10, 13, 16(1), (2), and 17, and the Schedule brought into force, on
18 June 2007, by clause 2(1) of the Companies Amendment Act (No 2) 2006 Commencement Order
2007 (SR 2007/108).

Section 2(1): sections 11 and 12 brought into force, on 1 September 2007, by clause 2(2) of the Com-
panies Amendment Act (No 2) 2006 Commencement Order 2007 (SR 2007/108).

Section 2(1): section 16(3) brought into force, on 29 February 2008, by clause 2 of the Companies
Amendment Act (No 2) 2006 Commencement Order (No 2) 2007 (SR 2007/370).

Principal Act amended

This Act amends the Companies Act 1993.

Qualifications of directors
Amendment(s) incorporated in the Act(s).

If, immediately before the commencement of this section, a person is a director
of a company and is subject to an order or notice of a kind referred to in section
151(2)(eb) of the principal Act (as inserted by this section), the person is not
disqualified from being a director of that company under that paragraph by rea-
son of that order or notice.
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Act 2013

Public Act 2013 No 102
Date of assent 3 December 2013

Commencement see section 2

Title

This Act is the Financial Reporting (Amendments to Other Enactments) Act
2013.

Commencement

This Act comes into force on a date appointed by the Governor-General by
Order in Council; and 1 or more orders may be made appointing different dates
for different provisions and for different purposes.

To the extent that it is not previously brought into force under subsection (1),
the rest of this Act comes into force on 1 April 2017.

In this section, provision includes any item, or any part of an item, in any of
the schedules.

Section 2(1): this Act (other than sections 18-22) brought into force, on 1 April 2014, by clause 3(1)
of the Financial Reporting Legislation Commencement Order 2014 (LI 2014/52).

Section 2(1): sections 18-22 brought into force, on 1 April 2015, by clause 3(2) of the Financial
Reporting Legislation Commencement Order 2014 (LI 2014/52).

Amendments to Companies Act 1993

Principal Act
Sections 24 to 43 amend the Companies Act 1993 (the principal Act).

Transitional provision

The Companies Act 1993, as amended by sections 24 to 43, applies to a com-
pany or an overseas company in relation to accounting periods that commence
on or after the commencement of this section.

The Companies Act 1993 and the Financial Reporting Act 1993 (and the regu-
lations and order referred to in section 54(2) and (3)), as in force before the
commencement of this section, continue to apply to a company or an overseas
company in relation to accounting periods that commenced before the com-
mencement of this section as if this Act and the Financial Reporting Act 2013
had not been enacted.

Unless the context otherwise requires, a reference to financial statements or
group financial statements in the Companies Act 1993 (other than sections 200
to 2070) includes financial statements or group financial statements prepared
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under the Financial Reporting Act 1993 (whether under section 55 of the
Financial Reporting Act 2013 or otherwise).

This section is subject to sections 55 and 56 of the Financial Reporting Act
2013 (which require issuers, on a transitional basis, to continue complying with
the Financial Reporting Act 1993 and provide transitional rules for FMC
reporting entities).
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Companies Amendment Act 2014

Public Act 2014 No 46
Date of assent 2 July 2014

Commencement see section 2

Title
This Act is the Companies Amendment Act 2014.

Commencement

Except as provided in subsection (2), Parts 2 and 4 come into force 365 days
after the date on which this Act receives the Royal assent unless they are earlier
brought into force on a date appointed by the Governor-General by Order in
Council.

Sections 58 and 59 and Schedule 2 come into force on a date appointed by the
Governor-General by Order in Council.

For the purpose of subsection (2),—

(a) 1 or more orders may be made bringing different provisions into force
on different dates and for different purposes; and

(b)  provision includes any item, or any part of an item, in Schedule 2.

The rest of this Act comes into force on the day after the date on which it
receives the Royal assent.

Section 2(1): Part 2 and the remaining provisions of Part 4 brought into force, on 1 May 2015, by
clause 2(4) of the Companies Amendment Act 2014 Commencement Order 2014 (LI 2014/273).

Section 2(2): section 58 and Schedule 2 brought into force, on 1 September 2014 (relating to the
insertion of new section 151(2)(eaa) and (ec) and the insertion of new section 280(1)(kaa)), by clause
2(1) of the Companies Amendment Act 2014 Commencement Order 2014 (LI 2014/273).

Section 2(2): section 58 and Schedule 2 brought into force, on 11 September 2014 (relating to the
amendment to section 63(10) and the insertion of new section 241(4)(bb) and the amendments to sec-
tion 373(1) and the insertion of new section 373(2)(ia) and the amendments to section 373(4) and
section 374(1) and section 374(2)(5) and (17)), by clause 2(2) of the Companies Amendment Act
2014 Commencement Order 2014 (LI 2014/273).

Section 2(2): section 59 brought into force, on 11 September 2014, by clause 2(3) of the Companies
Amendment Act 2014 Commencement Order 2014 (L1 2014/273).

Principal Act amended
This Act amends the Companies Act 1993.
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Transitional provision relating to requirement for 1 or more directors to live in
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New Zealand, etc

Transitional provision relating to requirement for 1 or more directors to
live in New Zealand, etc

Before the close of the 180th day after the commencement of this section, sec-
tion 10(d)(i) and (ii) of the principal Act do not apply to a company incorpor-
ated before the commencement of this section.

A company incorporated before the commencement of this section that does
not comply with the requirements in section 10(d)(i) or (ii) of the principal Act
must, before the close of the 180th day after the commencement of this section,
do the following in order to comply with those requirements:
(a) arrange for a director who complies with the requirements in section
10(d)(i) or (i1) of the principal Act; and
(b)  in the manner required by the Registrar, notify the Registrar of the fol-
lowing:
(1)  that a director complies with the requirements in section 10(d)(1)
or (i1) of the principal Act; and
(i1)  the information required under section 12(2)(b)(i) to (iii) in rela-
tion to that director.
If a company fails to comply with subsection (2), the company does not com-

ply with section 10 of the principal Act (see section 318(1)(aaa) of the princi-
pal Act).

Transitional provision relating to directors’ date and place of birth
information and company s ultimate holding company information

Transitional provision relating to directors’ date and place of birth
information and company’s ultimate holding company information

A company incorporated before the commencement of this section must pro-
vide the Registrar with the following information (at the time and in the man-
ner required by the Registrar):

(a)  the date and place of birth of each director; and
(b)  the company’s ultimate holding company information.
If a company fails to comply with subsection (1),—

(a) the company commits an offence and is liable on conviction to the pen-
alty set out in section 373(2) of the principal Act; and
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(b)  every director of the company commits an offence and is liable on con-
viction to the penalty set out in section 374(2) of the principal Act.

(3)  Sections 373(2), 374(2), and 375 to 380 of the principal Act apply as if this
section were a section of the principal Act.

Part 3
Arrangements and amalgamations of code companies

Transitional provision relating to amendments to Part 13 of principal Act

29  Transitional provision relating to amendments to Part 13 of principal Act

(1)  An amalgamation proposal involving 1 or more code companies that has been
approved by the boards of all amalgamating companies in accordance with sec-
tion 221(1) of the principal Act before the commencement of section 28 of this
Act is to be continued as if section 28 of this Act had not been enacted, except
if the amalgamation takes effect on or after the 180th day after the commence-
ment of section 28 of this Act.

(2)  Section 28 of this Act applies to both—

(a) an amalgamation described in subsection (1) that takes effect on or after
the 180th day after the commencement of section 28; and

(b) any other amalgamation proposal that has not been approved by the
boards of all companies in accordance with section 221(1) of the princi-
pal Act before the commencement of section 28.

(3) In this section, takes effect, in respect of an amalgamation, means the date
when the amalgamation takes effect in accordance with sections 224 and 225
of the principal Act.

Transitional provision relating to amendments to Part 15 of principal Act

34  Transitional provision relating to amendments to Part 15 of principal Act

(1)  An application for an order under section 236(1) of the principal Act that has
been made before the commencement of section 30 of this Act is to be con-
tinued and determined as if section 30 of this Act had not been enacted.

(2)  Section 236A of the principal Act, as inserted by section 30 of this Act, applies
to any application for an order under section 236(1) of the principal Act that is
made after the commencement of section 30 of this Act.
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