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Title
This Act is the Insolvency Act 2006.

Commencement

This Act comes into force on a date to be appointed by the Governor-General
by Order in Council; and 1 or more orders may be made bringing different pro-
visions into force on different dates.

An order under this section is secondary legislation (see Part 3 of the Legis-
lation Act 2019 for publication requirements).

Legislation Act 2019 requirements for secondary legislation made under this section

Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
it in the Gazette

Presentation = The Minister must present it to the House of LA19 s 114, Sch 1
Representatives cl 32(1)(a)
Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116

This note is not part of the Act.

Section 2(1): Insolvency Act 2006 brought into force, on 3 December 2007, by clause 2 of the Insol-
vency Act 2006 Commencement Order 2007 (SR 2007/332).

Section 2(2): inserted, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021 (2021
No 7).

Part 1
Interpretation and scope

Interpretation
In this Part and Parts 2 to 7, unless the context otherwise requires,—

Assignee or Official Assignee means the Official Assignee for New Zealand,
the Deputy Official Assignee for New Zealand, and any other Official Assignee
or Deputy Assignee appointed under this Act

audio link means facilities (for example, telephone facilities) that enable audio
communication between people in different places

audiovisual link means facilities that enable both audio and visual communi-
cation between people in different places

bankrupt means a person who has been adjudicated bankrupt (see section 10)

charge includes a right or interest in relation to property owned by a debtor, by
virtue of which a creditor of the debtor is entitled to claim payment in priority
to other creditors; but does not include a charge under a charging order issued
by a court in favour of a judgment creditor
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company means any company within the meaning of the Companies Act 1993;
and includes—

(a) a building society within the meaning of the Building Societies Act
1965:

(b)  asociety incorporated under the Incorporated Societies Act 1908:

(c) aregistered society within the meaning of the Industrial and Provident
Societies Act 1908:

(d) a society incorporated or registered overseas that is similar to any soci-
ety in paragraphs (a) to (c)

Consumers Price Index means the Consumers Price Index (all groups) pub-
lished by Statistics New Zealand or, if that index ceases to be published, any
measure certified by the Government Statistician as being equivalent to that
index

court means the High Court

current debt repayment order has the meaning set out in section 355
document means a document in any form; and includes—

(a) any writing on any material; and

(b) information recorded or stored by means of a tape recorder, computer, or
other device; and material subsequently derived from information so
recorded or stored; and

(c) abook, graph, or drawing; and

(d) a photograph, film, negative, tape, or other device in which 1 or more
visual images are embodied so as to be capable (with or without the aid
of equipment) of being reproduced

excluded debt, in relation to a debt repayment order or the no asset procedure,
means—

(a) any amount payable under a maintenance order under the Family Pro-
ceedings Act 1980; and

(b) any amount payable under the Child Support Act 1991; and
(c) any student loan balance

goods has the same meaning as in section 16(1) of the Personal Property
Securities Act 1999

Judge means a Judge of the High Court

lawyer has the same meaning as in section 6 of the Lawyers and Conveyancers
Act 2006

Ministry means the department of State that, with the authority of the Prime
Minister, is for the time being responsible for the administration of this Act
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ordinary resolution means a resolution of creditors passed in accordance with
section 92(1)(a)

overseas company means a company that is incorporated outside New Zealand

prescribed means prescribed by this Act or by regulations made under this Act
or by rules

property means property of every kind, whether tangible or intangible, real or
personal, corporeal or incorporeal, and includes rights, interests, and claims of
every kind in relation to property however they arise

provable debt has the meaning given to it in section 231(1)

Registrar means a Registrar of the court; and includes a Deputy Registrar
relative, in relation to any person (A), means—

(a)  A’s parent, spouse, child, brother, or sister; or

(b)  the parent, child, brother, or sister of A’s spouse; or

(c) anominee or trustee for any of them

rules means rules for the time being in force under this Act; and includes forms
prescribed by the rules

secured creditor means a person entitled to a charge on or over property
owned by a debtor

shares includes stock

sheriff includes any officer who undertakes the execution or process of any
court

special resolution means a resolution of creditors passed in accordance with
section 92(1)(b)

spouse, in relation to a person (A), includes a person with whom A has a de
facto relationship (whether that person is of the same or a different sex as A)
and a civil union partner

student loan balance means a consolidated loan balance, as that term is
defined in section 4(1) of the Student Loan Scheme Act 2011

supervisor means a person who is appointed under section 345.

Compare: 1967 No 54 s 2

Section 3 audio link: inserted, on 16 December 2017, by section 70 of the Electronic Interactions
Reform Act 2017 (2017 No 50).

Section 3 audiovisual link: inserted, on 16 December 2017, by section 70 of the Electronic Interac-
tions Reform Act 2017 (2017 No 50).

Section 3 Consumers Price Index: inserted, on 1 September 2022, by section 107(1) of the Data and
Statistics Act 2022 (2022 No 39).

Section 3 current debt repayment order: inserted, on 13 January 2020, by section 50(2) of the
Regulatory Systems (Economic Development) Amendment Act 2019 (2019 No 62).

Section 3 current summary instalment order: repealed, on 13 January 2020, by section 50(1) of the
Regulatory Systems (Economic Development) Amendment Act 2019 (2019 No 62).
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Section 3 excluded debt: inserted, on 13 January 2020, by section 50(2) of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Section 3 student loan balance: replaced, on 1 April 2012, by section 223 of the Student Loan
Scheme Act 2011 (2011 No 62).

Transitional, savings, and related provisions

The transitional, savings, and related provisions set out in Schedule 1AA have
effect according to their terms.

Section 3A: inserted, on 31 March 2017, by section 108 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Rights and powers under other Acts not affected
This Act does not affect—

(a) a local authority’s rights under any statute relating to rates and recovery
of rates—

(i)  to obtain a judgment of unpaid rates:

(il)) to enforce payment of rates by selling or leasing the land for
which the rates are payable:

(b)  the provisions of the Joint Family Homes Act 1964:

(c)  except where this Act expressly provides, a secured creditor’s power to
realise or otherwise deal with the charge as if this Act had not been
passed.

Compare: 1967 No 54 s 3(1), (2), (3)

Act binds the Crown

This Act binds the Crown.
Compare: 1967 No 54 s 4

Corporations and other entities not subject to Act

A corporation, association, or company incorporated or registered under any
Act must not—

(a)  be adjudicated bankrupt:

(b) make a proposal to its creditors:

(c)  Dbe the subject of a debt repayment order under this Act:
(d)  be admitted to the no asset procedure.

However,—

(a)  Part 16 of the Companies Act 1993 applies to the liquidation of compan-
ies, overseas companies, and associations within the meaning of section
2(1) of that Act; and
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(b)  other bodies corporate may be put into liquidation under or in accord-
ance with the Acts under which they are incorporated or registered.

Compare: 1967 No 54 s 168

Section 6(1)(c): amended, on 13 January 2020, by section 51 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 6(2): inserted, on 1 March 2017, by section 4 of the Insolvency Amendment Act 2016 (2016
No 64).

Part 2
Nature of bankruptcy, and process of being made bankrupt

Subpart 1—Bankruptcy and its alternatives

Nature of bankruptcy

Bankruptcy affects the legal status of a person and has important consequences.
These include—

(a)  the bankrupt’s property vests in the Official Assignee:
(b)  the bankrupt is limited in the business activities he or she can undertake:

(c) the Official Assignee may be entitled to recover assets that the bankrupt
has transferred before bankruptcy.

This section is intended only as a guide to the consequences of bankruptcy.

Alternatives to bankruptcy
A debtor who is insolvent may have an alternative to bankruptcy, such as—
(a) making a proposal to creditors (see subpart 2 of Part 5); or

(b)  paying creditors in instalments under a debt repayment order (see sub-
part 3 of Part 5); or

(c) entry to the no asset procedure (see subpart 4 of Part 5).

This section is intended only as a guide to the alternatives to bankruptcy.

Section 8(1)(b): amended, on 13 January 2020, by section 52 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Subpart 2—Process of being made bankrupt

Introduction to subpart 2
This subpart describes how a person is adjudicated bankrupt.
In this subpart, the person who is adjudicated bankrupt is called the debtor.

Adjudication

Adjudication

Adjudication occurs when a debtor is adjudicated bankrupt.
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A debtor is adjudicated bankrupt if either—

(a)  a creditor of the debtor applies to the court for an order of adjudication,
and the court makes the order; or

(b)  the debtor files an application with the Assignee for adjudication.

Adjudication by court
A court may adjudicate the debtor bankrupt if—

(a)  a creditor of the debtor has applied under section 13 for the debtor’s
adjudication; and

(b)  the debtor has committed an act of bankruptcy.

The court’s options in dealing with a creditor’s application are set out in sec-
tions 36 to 44.

What is an act of bankruptcy is set out in sections 17 to 28.

Adjudication on debtor’s initiative

A debtor may be adjudicated bankrupt by filing an application for adjudication
with the Assignee.

The requirements for a debtor’s application are set out in sections 45 and 46.

The procedure for filing a debtor’s application is set out in section 49.
Court adjudication on creditor s application

When creditor may apply for debtor’s adjudication
A creditor may apply for a debtor to be adjudicated bankrupt if—

(a) the debtor owes the creditor $1,000 or more or, if 2 or more creditors
join in the application, the debtor owes a total of $1,000 or more to those
creditors between them; and

(b)  the debtor has committed an act of bankruptcy within the period of 3
months before the filing of the application; and

(c)  the debt is a certain amount; and

(d) the debt is payable either immediately or at a date in the future that is
certain.

Compare: 1967 No 54 s 23

Application by secured creditor

The court must not make an order of adjudication on the application of a
secured creditor unless the creditor has established that the amount of the debt
exceeds the value of the charge by at least $1,000.

Compare: 1967 No 54 s 25

23
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Court’s permission required for withdrawal of application

A creditor may only withdraw an application for adjudication with the permis-
sion of the court.

Compare: 1967 No 54 s 26(10)
Acts of bankruptcy

Requirement of act of bankruptcy

A debtor must not be adjudicated bankrupt on a creditor’s application unless
the debtor has committed an act of bankruptcy within the period of 3 months
before the creditor files the application.

The acts of bankruptcy are set out in sections 17 to 28.

Failure to comply with bankruptcy notice
A debtor commits an act of bankruptcy if—

(a) a creditor has obtained a final judgment or a final order against the
debtor for any amount; and

(b)  execution of the judgment or order has not been halted by a court; and

(c)  the debtor has been served with a bankruptcy notice; and

(d)  the debtor has not, within the time limit specified in subsection (4),—
(i)  complied with the requirements of the notice; or

(i)  satisfied the court that he or she has a cross claim against the cred-
itor.

The form that the bankruptcy notice must take is set out in section 29.

The debtor must have been served with the bankruptcy notice in New Zealand,
unless the court gave permission for the service of the notice on the debtor out-
side New Zealand.

The time limit referred to in subsection (1)(d) is,—

(a) if the debtor is served with the bankruptcy notice in New Zealand, 10
working days after service; or

(b) if the debtor is served outside New Zealand, the time specified in the
order of the court permitting service outside New Zealand.

In this section, a creditor who has obtained a final judgment or a final order
includes a person who is for the time being entitled to enforce a final judgment
or final order.

In this section, if a court has given permission for enforcing an arbitration
award that the debtor pay money to the creditor,—

(a) final order includes the arbitration award; and

(b)  proceedings includes the arbitration proceedings in which the award
was made.
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In subsection (1)(d)(ii), cross claim means a counterclaim, set-off, or cross
demand that—

(a) is equal to, or greater than, the judgment debt or the amount that the
debtor has been ordered to pay; and

(b)  the debtor could not use as a defence in the action or proceedings in
which the judgment or the order, as the case may be, was obtained.

Compare: 1967 No 54 s 19(1)(d), (2)

Disposition of property to trustee for benefit of creditors

A debtor commits an act of bankruptcy if, in New Zealand or elsewhere, the
debtor disposes of all, or substantially all, of the debtor’s property to a trustee
for the benefit of all or any of the debtor’s creditors.

This section is subject to section 41(3)(a).
Compare: 1967 No 54 s 19(1)(a)

Fraud or intent to prefer a creditor

A debtor commits an act of bankruptcy if the debtor takes any of the following
steps fraudulently or with an intent to give any creditor an advantage over other
creditors:

(a)  disposes of his or her property, or part of it:
(b)  creates a charge on his or her property or gives any security in it:
(c) makes any payment:

(d) incurs any obligation.
Compare: 1967 No 54 s 19(1)(b)

Departure from New Zealand

A debtor commits an act of bankruptcy if the debtor takes any of the following
steps with intent to defeat or delay his or her creditors:

(a)  departs, attempts to depart, or prepares to depart, from New Zealand:

(b) if the debtor is already outside New Zealand, remains there.
Compare: 1967 No 54 s 19(1)(c)

Avoidance of creditors

A debtor commits an act of bankruptcy if the debtor, with intent to defeat or
delay his or her creditors, avoids them by, for example, leaving or keeping
away from the debtor’s home, or by staying within that home.

Compare: 1967 No 54 s 19(1)(c)
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Notice of suspension of debts

A debtor commits an act of bankruptcy if the debtor notifies any of the debtor’s
creditors that the debtor has suspended, or is about to suspend, payment of the
debtor’s debts.

Compare: 1967 No 54 s 19(1)(e)

Admission to creditors of insolvency

A debtor commits an act of bankruptcy if the debtor admits at a meeting of
creditors that he or she is insolvent and—

(a) a majority of the creditors present at the meeting requires the debtor to
file an application for adjudication; or

(b)  the debtor agrees to file an application for adjudication and does not do
so within 2 working days after the meeting.

In subsection (1)(a), majority means a majority by number of creditors present
and the value of their combined debts.

Compare: 1967 No 54 s 19(1)(f)

Possession under execution process
A debtor commits an act of bankruptcy if—

(a) an execution process has been issued against the debtor or property of
the debtor; and

(b) property of the debtor has been taken into possession under the execu-
tion process; and

(c)  the judgment or order for which the execution process has been issued is
not satistied within 5 working days after possession has been taken.

In this section, execution process means—
(a)  awrit of sale; or

(b)  a writ of possession; or

(c)  awritof arrest; or

(d)  awrit of sequestration.

The period of 5 working days in subsection (1)(c) is qualified if an interpleader
application has been made in respect of the debtor’s property that has been
taken into possession. In that case the period of 5 working days does not
include the days that elapse between—

(a) the date when the application is made; and

(b)  the date when the application is finally determined, withdrawn, aban-
doned, or otherwise resolved.

Compare: 1967 No 54 s 19(1)(g)
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(a)  a writ of sale directed against any land of the debtor, or any interest in
that land, has been delivered to a sheriff; and

(b) as part of the execution process, the land or interest has been advertised
for sale in at least 1 newspaper published or circulating in the town or
district in which the land is situated.

However, subsection (1) does not apply, and an act of bankruptcy is not com-
mitted, if the judgment or the order under which the writ of sale has been
issued is satisfied within 5 working days after the writ of sale has been both
delivered to the sheriff and advertised.

Compare: 1967 No 54 s 19(1)(h)

Return that sufficient goods not found under execution process

A debtor commits an act of bankruptcy if, under an execution process issued
against the debtor or the debtor’s property, a return is made that sufficient
goods and chattels of the debtor could not be found on which to levy the debt.

Compare: 1967 No 54 s 19(1)(i)

Removal or concealment of property

A debtor commits an act of bankruptcy if the debtor takes any of the following
steps with intent to prejudice his or her creditors, or to give one creditor an
advantage over another:

(a) removes or attempts to remove any of the debtor’s property from any
place:

(b)  conceals or attempts to conceal any of his or her property.
Compare: 1967 No 54 s 19(1)(j)

Unsatisfied judgment for non-payment of trust money
A debtor commits an act of bankruptcy if—
(a)  the debtor is required by law to keep a trust account; and

(b)  judgment has been given against the debtor for nonpayment of trust
money; and

(c)  the judgment is not satisfied within 5 working days after the date of the
judgment.

Compare: 1967 No 54 s 19(1)(k)
Bankruptcy notice

Form of bankruptcy notice

The bankruptcy notice must—
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(a)  be in the prescribed form; and

(b)  require the debtor, in relation to the judgment debt or the sum ordered to
be paid under a final order,—

(i)  to pay the amount owing, plus costs; or

(il)  to give security for the amount owing that satisfies the court or the
creditor; or

(iii)) to compromise the amount owing on terms that satisfy the court or
the creditor; and

(c)  state what are the consequences if the debtor does not comply with the
notice; and

(d)  be served on the debtor in the prescribed manner.

The bankruptcy notice may name an agent to act on behalf of the creditor in so
far as the notice requires—

(a) any payment to be made to the creditor; or
(b) any other step to be taken that involves the creditor.
In this section,—

(a)  creditor includes a person entitled to enforce a final judgment or final
order; and

(b) final order includes an arbitration award that the debtor pay money to
the creditor, if the court has given permission to enforce the award.
Compare: 1967 No 54 ss 19(2), 20(a)

Effect of overstatement of amount owing

Overstatement in a bankruptcy notice of the amount owing by the debtor does
not invalidate the notice, unless—

(a)  the debtor notifies the creditor that the debtor disputes the validity of the
notice because it overstates the amount owing; and

(b)  the debtor makes that notification within the time specified in the notice
for the debtor to comply with the notice.
A debtor complies with a notice that overstates the amount owing by—

(a) taking steps that would have been compliance with the notice had it sta-
ted the correct amount owing (for example, by paying the creditor the
correct amount owing plus costs); and

(b) taking those steps within the time specified in the notice for the debtor to
comply.
Compare: 1967 No 54 s 20(b)
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Effect on execution process of filing creditor’s application

Creditor’s execution process must not be issued or continued

A creditor who applies for a debtor to be adjudicated bankrupt must not issue
an execution process against the debtor in respect of the debtor’s property or
person to recover a debt on which the application is based.

If the creditor has already issued the execution process, the creditor must not
continue it.

However, the creditor may apply to the court for permission to issue or con-
tinue the execution process, as the case may be.
Compare: 1967 No 54 s 24(1)

Execution processes by other creditors

After a creditor’s application for adjudication has been filed, the debtor or any
creditor may apply to the court for an order halting the issue or continuance of
an execution process against the debtor in respect of the debtor’s property or
person by any other creditor.

On an application under subsection (1), the court may—

(a)  halt the execution process, on the terms and conditions (if any) that the
court thinks appropriate; or

(b) allow the execution process to continue, on the terms and conditions (if
any) that the court thinks appropriate.
Compare: 1967 No 54 s 24(2)

Execution process issued by another court

This section applies if an execution process has been issued out of a court
(Court 1) other than the court (Court 2) where the application for adjudication
was filed.

If it is proved to Court 1 that an application for the adjudication of the debtor
has been filed in Court 2, Court I may—

(a)  halt the execution process, subject to the terms and conditions (if any)
that Court 1 thinks appropriate; or

(b) allow the execution process to continue, but on the terms and conditions
(if any) that Court 1 thinks appropriate.
Compare: 1967 No 54 s 24(2)

No restriction on execution process if application for adjudication
withdrawn or dismissed

The restrictions in sections 31 to 33 on issuing or continuing an execution
process do not apply if the application for adjudication is withdrawn or dis-
missed.

Compare: 1967 No 54 s 24(5)
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Meaning of execution process
In sections 31 to 34, execution process means any of the following:

(a)  issuing or proceeding with any of the following writs or warrants under a
judgment or order obtained against the debtor in any court in its civil jur-
isdiction (except a judgment or order for possession of any land or build-
ing obtained on the ground that the debtor is a trespasser or that the debt-
or’s tenancy has expired):

(1)  a writ or warrant for the possession, seizure, or sale of any prop-
erty:
(i1))  a writ of attachment:

(b) obtaining a garnishee order in favour of a judgment creditor under rule
19.78 of the District Court Rules 2014:

(c) obtaining an order that a judgment creditor may sue a subdebtor under
rule 19.79(3)(c) of the District Court Rules 2014:

(d)  having an interim charging order made final under rule 17.59 of the High
Court Rules 2016:

(e)  beginning or continuing proceedings in any court for the appointment of
a receiver of any property, except an application for the appointment of
the Assignee as receiver and manager under section 50:

(f)  exercising any power of re-entry under a lease, or any power terminating
a lease:

(g) seizing or selling any property by way of distress for rent.

Compare: 1967 No 54 s 24(4)

Section 35(b): amended, on 1 March 2017, by section 261 of the District Court Act 2016 (2016
No 49).

Section 35(c): amended, on 1 March 2017, by section 261 of the District Court Act 2016 (2016
No 49).

Section 35(d): substituted, on 7 July 2010, by section 4 of the Insolvency Amendment Act 2010
(2010 No 69).

Section 35(d): amended, on 18 October 2016, by section 183(c) of the Senior Courts Act 2016 (2016
No 48).

Courts options when hearing creditor s application

Court may adjudicate debtor bankrupt

The court may, at its discretion, adjudicate the debtor bankrupt if the creditor
has established the requirements set out in section 13.

Compare: 1967 No 54 s 26(1)

Court may refuse adjudication

The court may, at its discretion, refuse to adjudicate the debtor bankrupt if—
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(a)  the applicant creditor has not established the requirements set out in sec-
tion 13; or

(b)  the debtor is able to pay his or her debts; or

(c) itis just and equitable that the court does not make an order of adjudica-
tion; or

(d)  for any other reason an order of adjudication should not be made.

Compare: 1967 No 54 s 26(2)

Court may halt application
The court may at any time halt the creditor’s application for adjudication.

The court may halt the application on the terms and conditions (if any), and for
the period, that the court thinks appropriate.

Compare: 1967 No 54 s 26(7)

Orders if more than 1 application

If there is more than 1 application for adjudication, and 1 application has been
halted by a court order, the court may, if there is a good reason, make an order
of adjudication on the application that has not been halted.

If the court makes an order of adjudication under subsection (1), the court must
dismiss the application that has been halted, on the terms and conditions (if
any) that the court thinks appropriate.

Compare: 1967 No 54 s 26(6)

Orders if more than 1 debtor

If a creditor’s application for adjudication relates to more than 1 debtor, the
court may refuse adjudication of 1 or some of the debtors without affecting the
application in relation to the remaining debtor or debtors.

Compare: 1967 No 54 s 26(8)

Order that disposition or proposal not act of bankruptcy
This section applies if the debtor—

(a)  has made a disposition of all, or substantially all, of the debtor’s property
to a trustee for the benefit of all or any of the debtor’s creditors; or

(b)  has made a proposal under Part 5; or
(c)  has applied for a debt repayment order under Part 5.

The debtor or the trustee or any creditor may apply for an order under this sec-
tion.

On the application, the court may make any of the following orders:
(a)  order that the disposition or proposal is not an act of bankruptcy:

(b)  halt or refuse the application for adjudication:
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(c)  order that any other application for adjudication must not be filed:
(d) make any order as to costs that the court thinks appropriate:

(e) if it orders that costs must be paid to the creditor who has applied for
adjudication, order that the costs must be paid out of the debtor’s estate.

This section does not limit the powers of the court under section 37.
Compare: 1967 No 54 s 26(3)
Section 41(1)(c): amended, on 13 January 2020, by section 53 of the Regulatory Systems (Economic

Development) Amendment Act 2019 (2019 No 62).
Halt or refusal of application when judgment under appeal

This section applies if the creditor’s application for adjudication relies on one
of the following acts of bankruptcy:

(a)  the debtor failed to comply with a bankruptcy notice (see section 17):

(b) a judgment against the debtor for non-payment of trust money is not

satisfied within 5 working days after the date of the judgment (see sec-
tion 28).

If the debtor has appealed against the judgment or order underlying the bank-
ruptcy notice or the judgment for nonpayment of trust money, as the case may
be, and the appeal is still to be decided, then the court may—

(a)  halt the creditor’s application for adjudication; or

(b)  refuse the application.
Compare: 1967 No 54 s 26(4)

Court may halt application while underlying debt determined

This section applies if the debtor appears in opposition to a creditor’s applica-
tion and the debtor says either—

(a)  that he or she does not owe a debt to the creditor; or
(b)  that he or she does owe a debt to the creditor, but the debt is less than
$1,000.

The court may, instead of refusing the application, halt the application so that
the question of whether the debt is owed, or how much of the debt is owed, can
be resolved at a trial.

As a condition of halting the application, the court may require the debtor to
give security to the creditor for any debt that may be established as owing by
the debtor to the creditor, and for the costs of establishing the debt.

Compare: 1967 No 54 s 26(5)

Substitution of creditor

The court may substitute another creditor (Creditor 2) for the creditor making
the application for adjudication (Creditor 1), if—
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(a)  Creditor 1 has not proceeded with due diligence or at the hearing of the
application offers no evidence; and

(b)  the debtor owes Creditor 2 $1,000 or more.

In that case, Creditor 2 must file another application for adjudication, but can
rely on the act of bankruptcy to which Creditor 1’s application related.

Compare: 1967 No 54 s 26(9)
Debtor s application

When debtor may file application

A debtor may file an application with the Assignee to have himself or herself
adjudicated bankrupt if the debtor has combined debts of $1,000 or more.

Debtor must first file statement of affairs

A debtor may not file an application for adjudication unless the debtor has first
filed with the Assignee a statement of the debtor’s affairs in the prescribed
form.

The Assignee may reject a statement of affairs that in the Assignee’s opinion is
incorrect or incomplete.

Debtor automatically adjudicated bankrupt

A debtor who files an application with the Assignee to have himself or herself
adjudicated bankrupt is automatically adjudicated bankrupt when the applica-
tion is filed.

That adjudication has the same consequences as if the debtor had been adjudi-
cated bankrupt by the court.

Compare: 1967 No 54 s 21

Debtors’ joint application

Two or more debtors who are partners in a business partnership may file a joint
application.

The debtors are automatically adjudicated bankrupt both separately and jointly
when the application is filed.

Compare: 1967 No 54 s 22

Steps for filing debtor’s application

To file an application for adjudication, a debtor must—

(a)  complete the prescribed application form; and

(b)  lodge it with the Assignee in accordance with the prescribed procedure.

The debtor files the application when it is endorsed by the Assignee as having
been received.
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Subpart 3—Appointment of receiver
Power of court to appoint Assignee as receiver

Application for appointment of Assignee as receiver

After a creditor’s application for adjudication has been filed, a creditor of the
debtor may apply to the court for an order appointing the Assignee as receiver
and manager of all or part of the debtor’s property.

The court may make the order at any time before it makes an order of adjudica-
tion.

As part of the order, the court may authorise the Assignee to take all or any of
the following steps:

(a) take possession of any property:

(b)  sell any perishable property or property that is likely to fall rapidly in
value:

(c)  control the debtor’s business or property as directed by the court.

An order for the Assignee’s control of the debtor’s business must be confined
to what is necessary, in the court’s opinion, for conserving the debtor’s prop-
erty.

Compare: 1967 No 54 s 27

Additional orders after receiver’s appointment

After the appointment of the Assignee as receiver and manager, the court may,
on an application by a creditor or the Assignee, make additional orders under
section 50.

Compare: 1967 No 54 s 27(2)

Appointment of Assignee as receiver and manager must be advertised

The appointment of the Assignee as receiver and manager of the debtor’s prop-
erty must be advertised in accordance with regulations made under this Act for
that purpose.

Execution process halted

A creditor of the debtor must not issue an execution process of the kind
referred to in section 35 after the appointment of the Assignee as receiver and
manager has been advertised.

A creditor must not continue an execution process already issued before the
advertisement.

However, a creditor or any other person interested may apply to the court for
an order allowing the issue or continuation of an execution process, and the
court may make an order on the terms and conditions that it thinks appropriate.

Compare: 1967 No 54 s 27(3)
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Effect when execution process halted

If the execution process is halted under section 53, then sections 77, 108 to
112, and 115 apply as if the order halting the execution process were an adjudi-
cation.

Compare: 1967 No 54 s 24(3)
Subpart 4—Adjudication
Adjudication

Bankruptcy commences on adjudication

The bankruptcy commences on the date and at the time when the debtor is
adjudicated bankrupt.

Date of adjudication
In this Act, date of adjudication means,—

(a)  if the debtor is adjudicated bankrupt on a creditor’s application, the date
and time when the court made the order of adjudication; or

(b)  if the debtor is adjudicated bankrupt on the debtor’s application, the date
and time when the debtor filed the application (see section 49(2)).

Compare: 1967 No 54 s 28

Date and time of adjudication must be recorded

If the debtor is adjudicated bankrupt on a creditor’s application, the court must
record the date and time when the order was made.

If the debtor is adjudicated bankrupt on the debtor’s application, the Assignee
must record on the application the date and time when the debtor filed the
application.

Compare: 1967 No 54 s 28A

Registrar must notify Assignee of adjudication by court

The Registrar must notify the Official Assignee as soon as possible after the
court makes an order of adjudication.

Official Assignee must nominate Assignee

The Official Assignee must nominate an Assignee to be the Assignee of the
debtor’s property, and may at any time direct that another Assignee is the
Assignee of the debtor’s property.

Presumption that act or transaction entered into or effected after
adjudication

This section applies if there is doubt whether an act was done, or a transaction
entered into or effected, before or after the date of adjudication.
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The presumption is that the act was done, or the transaction entered into or
effected, after the date of adjudication, but the presumption does not apply if
the contrary is proved.

Adjudication final and binding
Unless an adjudication is appealed under this Act,—

(@) no one can later assert that the adjudication was not valid or that a pre-
requisite for adjudication was absent; and

(b)  the adjudication is binding on all persons.
Compare: 1967 No 54 s 30

Public register of discharged and undischarged bankrupts

The Assignee must maintain a public register of discharged and undischarged
bankrupts.

The register must be maintained in accordance with subpart 5 of Part 7.
Subpart 5—What happens on adjudication

Debtor adjudicated bankrupt called the bankrupt

In this Act, a debtor who has been adjudicated bankrupt is called the bank-
rupt.

Outline of what happens on adjudication

On adjudication—

(a)  the Assignee must advertise the adjudication; and

(b)  the bankrupt must file with the Assignee a statement of his or her affairs,
if the bankrupt has not already done so; and

(c) the Assignee may call a meeting of the bankrupt’s creditors; and
(d) proceedings to recover certain debts must be halted; and
(e) the property of the bankrupt vests in the Assignee.

This section is a guide only to the immediate consequences of adjudication.
Assignee must advertise adjudication

Assignee must advertise adjudication

The Assignee must advertise the adjudication of the bankrupt as soon as prac-
ticable after it has occurred.

The Assignee must advertise the adjudication in the prescribed manner.

Subsection (1) is subject to section 66.
Compare: 1967 No 54 s 31
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Order that Assignee must not advertise pending appeal or application for
annulment

The court may order that the Assignee must not advertise the adjudication if
the bankrupt has appealed against an order of adjudication or if the bankrupt
has applied for an annulment of the adjudication.

Bankrupt’s statement of affairs

Bankrupt must file statement of affairs with Assignee

After adjudication, the bankrupt must file with the Assignee a statement of the
bankrupt’s affairs in the prescribed form, unless the bankrupt has already filed
a statement under section 46.

The Assignee may reject a statement of affairs that in the Assignee’s opinion is
incorrect or incomplete.

Compare: 1967 No 54 s 33

Section 67(2): inserted, on 13 January 2020, by section 54 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Notice that bankrupt must file statement of affairs

As soon as practicable after adjudication, the Assignee must send the bankrupt
a notice in the prescribed form stating—

(a)  that the bankrupt has been adjudicated bankrupt; and

(b) that the bankrupt must file a statement of the bankrupt’s affairs in the
prescribed form; and

(c)  the time when the statement must be filed.

The Assignee must send the notice to the address of the bankrupt given in the
application for adjudication or the bankrupt’s last known address.

This section does not apply if the bankrupt has already filed a statement under
section 46.

Compare: 1967 No 54 s 33(1)

Time for filing statement of affairs

The bankrupt must file a statement of the bankrupt’s affairs in the prescribed
form with the Assignee within 10 working days after receiving the Assignee’s
notice under section 68(1) that the statement must be filed.

Bankrupt may file additional or amended statements or answers

At any time after filing a statement of affairs with the Assignee under section
46 or 67, the bankrupt may file additional or amended statements or answers.
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Assignee must call meeting of creditors

Assignee must call meeting of creditors

After adjudication, the Assignee must call the first meeting of the bankrupt’s
creditors, unless the Assignee dispenses with the meeting under section 73.

The Assignee may call the meeting by giving notice of the time and place of
the meeting to—

(a)  the bankrupt; and
(b)  each creditor named in the bankrupt’s statement of affairs; and
(c) any other creditors known to the Assignee.

The Assignee must advertise the time and place of the meeting in the pre-
scribed manner.

Compare: 1967 No 54 s 34(1), (2)

Time when meeting must be held
The first creditors’ meeting must be held—

(a)  within 25 working days after the bankrupt files the bankrupt’s statement
of affairs; or

(b)  if the bankrupt is late in filing the statement or does not file a statement
at all, at the latest within 25 working days after adjudication.

However, the Assignee may delay calling the first creditors’ meeting if the
Assignee considers that there are special circumstances that justify the delay.

Compare: 1967 No 54 s 34(1)

Assignee may dispense with first creditors’ meeting
The Assignee need not call a first creditors’ meeting if the Assignee—
(a)  decides that the meeting should not be called; and

(b)  sends each creditor named in the bankrupt’s statement of affairs, and any
other creditor known to the Assignee, a notice that complies with section

74; and

(c)  does not receive, within 10 working days after the Assignee’s notice was
sent, written notice from a creditor requiring the Assignee to call the
meeting.

In deciding whether the meeting should not be called, the Assignee must con-
sider—

(a)  the bankrupt’s assets and liabilities; and
(b) the likely result of the bankruptcy; and

(c) any other relevant matters.
Compare: 1967 No 54 s 34A
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Notice that first creditors’ meeting should not be called
The Assignee’s notice to creditors under section 73(1)(b) must—

(a)  state that the Assignee considers that the first creditors’ meeting should
not be called; and

(b)  give the reasons for not calling the meeting; and

(c) state that the Assignee will not call the meeting unless a creditor gives
the Assignee written notice, within 10 working days after the Assignee’s
notice was sent, requiring the Assignee to call the meeting.

Compare: 1967 No 54 s 34A

Documents to be sent with notice of meeting

The Assignee must send the following documents with the notice of the first
creditors’ meeting:

(a) asummary of the bankrupt’s statement of assets and liabilities; and

(b)  extracts from, or a summary of, the bankrupt’s explanation of the causes
of the bankruptcy; and

(c) any comments on the bankruptcy that the Assignee chooses to make.

However, subsection (1) does not apply if the Assignee has not received the
bankrupt’s statement of affairs when the notice is sent.

A failure in sending or receiving the documents in subsection (1) does not
affect the validity of the proceedings at the meeting.
Compare: 1967 No 54 s 35

Court proceedings are halted

Effect of adjudication on court proceedings

On adjudication, all proceedings to recover any debt provable in the bank-
ruptcy are halted.

However, on the application by any creditor or other person interested in the
bankruptcy, the court may allow proceedings that had already begun before the
date of adjudication to continue on the terms and conditions that the court
thinks appropriate.

Compare: 1967 No 54 s 32
Execution process

Execution process must not be begun or continued after adjudication
advertised

A creditor must not begin or continue an execution, attachment, or other
process in respect of the bankrupt’s property or person, for the recovery of a
debt provable in the bankruptcy, after—
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(a) the Assignee has advertised the bankrupt’s adjudication; or
(b)  the Assignee has given notice of the adjudication to the creditor.

After advertisement of the adjudication or notice by the Assignee to the cred-
itor, a creditor must not seize or sell any property by way of distress for rent
due and owing by the bankrupt, but the creditor may continue with the distress
procedure if already begun.

Compare: 1967 No 54 s 50(5)
Bankrupt's death

Effect of bankrupt’s death after adjudication

If the bankrupt dies after adjudication, the bankruptcy continues in all respects
as if the bankrupt were alive.

Compare: 1967 No 54 s 137
Subpart 6—Role of creditors

Overview of creditors’ role in bankruptcy

The role of the creditors in the bankruptcy is primarily to—
(a)  attend meetings of the creditors; and

(b)  submit proofs of the debts of the bankrupt.

Creditors’ meetings

Types of creditors’ meetings

There are 2 types of creditors’ meetings:
(a) the first creditors’ meeting; and
(b)  subsequent meetings.

The rules for calling the first creditors’ meeting are set out in sections 71 to 75.

Subsequent meetings
The Assignee may call subsequent meetings of creditors.

The Assignee must call a subsequent meeting if required to do so by one-quar-
ter in number and value of the creditors who have proved their debts.

The Assignee must call the meeting by taking the steps set out in section 71(2)
and (3).
Compare: 1967 No 54 s 36
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Meeting and resolution not defective for lack of notice

A creditors’ meeting, and the resolutions passed at the meeting, are valid even
if some creditors did not receive the notice of the meeting, unless a court orders
otherwise.

Compare: 1967 No 54 s 40(6)
Conduct of creditors’ meetings

Chairperson

The chairperson of a creditors’ meeting is the Assignee or a person appointed
by the Assignee to be the chairperson.

However, if neither the Assignee nor the person (if any) appointed by the
Assignee to be the chairperson attends the meeting, the creditor or creditors
may elect one of themselves to act as chairperson for the purpose of the meet-
ing, but only if that person is entitled to vote at the meeting.

A person appointed by the Assignee or elected by the creditors to act as chair-
person may administer any oath that the Assignee could have administered if
the Assignee had attended the meeting.

Compare: 1967 No 54 s 37(1)

Chairperson may adjourn meeting

The Assignee or the chairperson of a meeting may adjourn the meeting from
time to time and place to place.

Compare: 1967 No 54 s 37(3)

Assignee must report to meeting

If the Assignee attends a creditors’ meeting or an adjournment of the meeting,
the Assignee—

(a)  must report on the administration of the bankrupt’s estate; and

(b) must give any creditor any further information that the creditor may
properly require; and

(c) must, if reasonably required, produce for the meeting (or its adjourn-
ment) all accounting records, deeds, and papers in the Assignee’s posses-
sion that relate to the bankrupt’s property.

Compare: 1967 No 54 s 37(4)

Attending creditors’ meeting
A person may attend a creditors’ meeting—

(a) by being physically present at the time and place appointed for the meet-
ing; or
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(b) if the Assignee makes it available, by means of an audio or audio-visual
link, so that all those participating in the meeting can hear and be heard
by each other.

A creditor may also attend by voting by postal or electronic vote under section
93 or by proxy on any resolution to be put to the meeting.

Bankrupt may be required to attend and be questioned

The bankrupt must, if required by the Assignee, attend all creditors’ meetings
by being physically present or present by an audio or audio-visual link.

The Assignee, the chairperson of a creditors’ meeting, a creditor, or a represen-
tative of a creditor may question the bankrupt as to his or her property, conduct,
or dealings. The chairperson of the meeting must allow only questions that
relate to the bankrupt’s property, conduct, or dealings.

The questioning may be on oath.

The bankrupt must sign a statement of the bankrupt’s evidence given under the
questioning, if required to do so by the Assignee or the chairperson of the
meeting.

Compare: 1967 No 54 s 37(2)

Attendance by non-creditors

A person who is not a creditor of the bankrupt may attend a creditors’ meeting
with the consent of—

(a) the Assignee; or

(b) the creditors attending the meeting, voting by ordinary resolution.
Compare: 1967 No 54 s 37(5)

Minutes and record of meeting
The Assignee must ensure that minutes are kept of every creditors’ meeting.
The Assignee or the chairperson must sign the minutes.

The Assignee may record the meeting, but only with the consent of each person
attending the meeting.

Compare: 1967 No 54 s 37(6)

Number of persons for valid meeting

For a valid creditors’ meeting, at least the following persons must attend:
(a)  the Assignee or a person who represents the Assignee; and

(b)  acreditor or a person who represents a creditor.

The meeting lapses if those persons do not attend, and the Assignee may call
another meeting.

Compare: 1967 No 54 s 38
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91  Who may represent creditor or bankrupt
(1) At a creditors’ meeting, any of the following persons may represent a creditor
and, if the bankrupt attends, any of the following persons except the person in
paragraph (d) may represent the bankrupt:
(a) alawyer:
(b)  an accountant:
(c)  aperson who keeps the creditor’s or bankrupt’s accounts:
(d) in the case of a creditor, a person who is the creditor’s authorised agent
under a power of attorney:
(e) aperson who satisfies the Assignee that he or she represents the creditor
or bankrupt:
(f)  in the case of a partnership, a partner.
(2) In addition to the persons listed in subsection (1), a creditor may be represen-
ted,—
(a) in the case of the Crown, by any officer of the appropriate government
department:
(b)  in the case of a public body, by an officer of that body:
(c) in the case of a company, by a director, or its general manager or
accountant, or by a person authorised in writing by one of those persons.
Compare: 1967 No 54 s 39
92  Voting at meetings
(1)  For a creditors’ meeting to pass—
(a)  an ordinary resolution, a majority in number and value of the creditors
(or their representatives) who attend and who vote on the resolution
must vote in favour of it:
(b)  a special resolution, three-quarters in number and value of the creditors
(or their representatives) who attend and who vote on the resolution
must vote in favour of it.
or the purposes only of determining whether the requisite majori value
2)  For the purp ly of det g whether the requisit jority by val

has voted in favour of a resolution,—
(a)  the Assignee may admit or reject proofs of debt; and

(b)  the Assignee may adjourn the meeting in order to admit or reject proofs
of debt; and

(c)  aperson whose debt has been admitted is a creditor.
Compare: 1967 No 54 s 40(1)
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Postal and electronic votes

A creditor who is entitled to vote at a creditors’ meeting may vote on a reso-
lution to be put to the meeting—

(a) by postal vote; or

(b) by electronic vote, if the voting paper for the resolution allows it, in
accordance with the procedure specified in the voting paper.

A postal or electronic vote must reach the Assignee at least 2 working days
before the meeting begins if it is to be counted at the meeting.

A voting paper for each resolution to be put to a creditors’ meeting must
accompany the notice of the meeting, together with instructions for returning
the voting paper or electronic vote (if allowed by the voting paper under sec-
tion 93(1)(b)) to the Assignee at least 2 working days before the meeting
begins.

Who may vote at creditors’ meeting

Creditors of the bankrupt who are entitled to vote, or their representatives, may
vote at a creditors’ meeting, but this rule is qualified by the provisions of sec-
tions 95 to 97.

When secured creditor may vote

A debt that is secured does not entitle the creditor to vote unless the creditor
has taken one of the following steps under this Act:

(a)  surrendered the charge; or
(b)  valued the charge; or

(c) realised the charge.
Compare: 1967 No 54 s 40(2)

When creditor under bill of exchange or promissory note may vote

A debt on, or secured by, a current bill of exchange or promissory note does not
entitle the creditor to vote unless the creditor is willing to take the following
steps:

(a) treat a qualifying liability (which is defined in subsection (2)) as a
charge in the creditor’s hands; and

(b)  estimate the value of the charge; and

(c)  deduct the value of the charge from the creditor’s claim for the purposes
of voting (but not for the purposes of distribution under subpart 10 of
Part 3); and

(d)  show the bill or note to the Assignee when the Assignee requires it.

In this section, qualifying liability means the liability to the creditor on the bill
or note of every person who—
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(a)  1isliable on the bill or note antecedently to the debtor; and

(b)  is not a bankrupt.
Compare: 1967 No 54 s 40(3)

Person disqualified from voting through preferential effect

A person (A) must not vote in favour of a resolution that would directly or
indirectly enable any of the persons listed in subsection (2) to receive any
remuneration out of the bankrupt’s estate other than as a creditor sharing ratea-
bly with the other creditors.

The persons referred to in subsection (1) are—

(a) A:

(b)  A’s business partner, employer, or employee:
(c)  acreditor that A represents:

(d) the business partner, employer, or employee of a creditor that A repre-
sents.

Compare: 1967 No 54 s 40(4)

Creditor of partner

The adjudication of a partner in a firm who is indebted to a creditor jointly with
1 or more of his or her partners entitles the creditor to prove the debt for the
purpose of voting at any creditors’ meeting, and to vote.

Compare: 1967 No 54 s 40(5)

Creditors may appoint expert or committee to assist Assignee
A creditors’ meeting may pass an ordinary resolution—

(a) appointing an expert to assist the Assignee in the administration of the
bankrupt’s estate; and

(b)  providing for the expert’s remuneration out of the estate.

A creditors’ meeting may pass an ordinary resolution appointing a committee
of any persons to assist the Assignee in the administration of the bankrupt’s
estate, but in that case the court must approve any remuneration of the mem-
bers of the committee out of the estate.

Compare: 1967 No 54 s 41(1), (2)
Documents

Creditor’s right to inspect documents

A creditor, or a lawyer or accountant acting for that creditor, who has lodged a
creditor’s claim form may at any reasonable time inspect and take extracts or
copies of—

(a)  the bankrupt’s accounting records:
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(b)  the bankrupt’s answers to questions under section 87:
(c)  the bankrupt’s statement of affairs:
(d) all proofs of debt:

(e)  the minutes of any creditors’ meeting.
Compare: 1967 No 54 s 131

Part 3
Dealing with bankrupt and bankrupt’s property

Subpart 1—Status of bankrupt’s property
General

Status of bankrupt’s property on adjudication
On adjudication,—

(a) all property (whether in or outside New Zealand) belonging to the bank-
rupt or vested in the bankrupt vests in the Assignee without the Assignee
having to intervene or take any other step in relation to the property, and
any rights of the bankrupt in the property are extinguished; and

(b)  the powers that the bankrupt could have exercised in, over, or in respect
of any property (whether in or outside New Zealand) for the bankrupt’s
own benefit vest in the Assignee.

This section is subject to section 104.

Compare: 1967 No 54 s 42(1), (2)

Status of property acquired during bankruptcy
Between the commencement of bankruptcy and discharge of the bankrupt,—

(a) all property (whether in or outside New Zealand) that the bankrupt
acquires or that passes to the bankrupt vests in the Assignee without the
Assignee having to intervene or take any other step in relation to the
property, and any rights of the bankrupt in the property are extinguished;
and

(b)  the powers that the bankrupt could have exercised in, over, or in respect
of that property for the bankrupt’s own benefit vest in the Assignee.
This section is subject to section 104 and section 123.

This section does not apply to property that is vested in the bankrupt under an
order made under section 119(3).

Compare: 1967 No 54 s 42(2)
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Property vests in replacement Assignee

If the Assignee is replaced, the property and powers vested in the former
Assignee under section 101 or 102 vest in the replacement Assignee.

Compare: 1967 No 54 s 42(1)

Property held in trust by bankrupt

Property held by the bankrupt in trust for another person does not vest in the
Assignee.

Compare: 1967 No 54 s 42(3)

Effect of other laws

Nothing in the Land Transfer Act 2017 restricts the operation of sections 101 to
104.

Sections 101 to 104 do not affect the operation of any other law that prevents
any property from vesting in the Assignee.

Compare: 1967 No 54 s 42(5)

Section 105(1): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Court may order that money due to bankrupt is assigned to Assignee

The court may, on the application of the Assignee, order that any money due to
the bankrupt, or any money to become due or payable to the bankrupt, is
assigned or charged to, or in favour of, the Assignee.

The assignment or charge is a discharge to the person who pays the Assignee.
Compare: 1967 No 54 s 45A

Application of section 274 to payments by bankrupt or assignments by
court

The Assignee must apply the following payments in accordance with section
274:

(a)  any amount paid by the bankrupt under section 147:

(b) any amount paid to the Assignee under an order made under section 106.
Compare: 1967 No 54 s 45B

Bankrupt's property subject to execution process

When execution creditor may retain execution proceeds

This section applies to a creditor who has, before adjudication,—
(a)  issued execution against the bankrupt’s property; or

(b) attached a debt due by the bankrupt.

The creditor may retain the benefit of the execution or attachment (including
the proceeds) only if the creditor completed the execution or attachment—
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(a)  Dbefore adjudication; and

(b)  before the creditor had notice that an application for adjudication had
been filed or that the bankrupt had committed an act of bankruptcy
(other than an act of bankruptcy arising out of the creditor’s execution or
attachment).

The creditor may retain as against the Assignee a payment made by the bank-
rupt in the course of the execution or attachment to avoid the execution or
attachment as if—

(a)  the payment was the proceeds of the execution or attachment; and

(b) the execution or attachment was completed when the payment was
made.

The right of a creditor under this section to retain the benefit of an execution or
attachment is subject to sections 194 to 197.

Compare: 1967 No 54 s 50(1), (2), (6)

Effect of notice to sheriff of adjudication

This section applies if the sheriff has taken the property of a debtor in execu-
tion and is served with notice of the debtor’s adjudication before the property is
sold or before the execution is completed by the receipt or recovery of the full
amount of the levy of execution.

If the Assignee requires it, the sheriff must deliver to the Assignee any goods
and money seized or received in part satisfaction of the execution.

The costs of the execution are a first charge on the goods or money delivered to
the Assignee, and the Assignee may sell the goods or part of the goods to sat-
isfy the charge.

Compare: 1967 No 54 s 50(3)

Sheriff must retain proceeds of execution for 10 working days

This section applies if, under execution of a judgment for a sum of more than
$100, the sheriff sells property of the debtor or is paid money in order to avoid
a sale.

The sheriff must deduct the costs of the execution from the proceeds of sale or
the money paid and retain the balance for 10 working days (which in this sec-
tion is called the 10-day period), to be applied in accordance with subsection
(3) or subsection (4).

If the sheriff is served with notice within the 10-day period that the debtor has
filed an application for adjudication, the sheriff must pay the balance to the
Assignee, who is entitled to retain it as against the execution creditor.

If the sheriff is served with notice within the 10-day period that a creditor has
filed an application for the adjudication of the debtor, subject to subsection

(3)7_
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(a)  the sheriff must retain the balance until the application (and any other
application of which notice is served on the sheriff pending disposal of
the first application) has been disposed of; and

(b)  the sheriff must,—
(1)  if adjudication results, pay the balance to the Assignee; or

(i1)  if adjudication does not result, pay the balance to the execution
creditor, who is entitled to retain it as against the Assignee (sub-
ject to section 112).

If the sheriff is not served with notice within the 10-day period that an applica-
tion for the adjudication of the debtor has been filed, the sheriff must pay the
balance to the execution creditor, who is entitled to retain it as against the
Assignee.

Compare: 1967 No 54 s 50(4)

Purchaser under sale by sheriff acquires good title

A purchaser in good faith of a debtor’s property, on which execution has been
levied and which is sold by the sheriff, acquires a good title to the property as
against the Assignee.

Compare: 1967 No 54 s 50(7)

Court may set aside rights conferred on Assignee

The court may set aside the rights conferred on the Assignee under sections
109 and 110 in favour of the execution creditor, to the extent and on the terms
and conditions (if any) that the court thinks appropriate.

Compare: 1967 No 54 s 50(8)
Validity of property transactions with bankrupt

Transaction in good faith and for value after adjudication

This section applies to a transaction between a person (A) and the bankrupt in
relation to property that the bankrupt has acquired, or that has passed to the
bankrupt, after adjudication.

The transaction is valid as against the Assignee if—
(a) A deals with the bankrupt in good faith and for value; and
(b) the transaction is completed without an intervention by the Assignee.

If A is the bankrupt’s bank, a transaction by A dealing with the bankrupt for
value includes—

(a)  the receipt by A of any money, charge, or negotiable instrument from the
bankrupt or by the bankrupt’s order or direction; and

(b) apayment by A to the bankrupt or by the bankrupt’s order or direction;
and
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(c) the delivery by A of a charge or negotiable instrument to the bankrupt or
by the bankrupt’s order or direction.

A payment of money or delivery of property by a legal personal representative
to, or by the direction of, the bankrupt is a transaction for value.

Compare: 1967 No 54 s 49(1)(a), (3), (4)

Executions and attachments in good faith

This section applies to property that the bankrupt has acquired, or that has
passed to the bankrupt, after adjudication.

An execution or attachment against the property is valid as against the
Assignee if it is—

(a)  in good faith; and

(b) in respect of a debt or liability incurred by the bankrupt after adjudica-
tion; and

(c)  completed before an intervention by the Assignee.
Compare: 1967 No 54 s 49(1)(b)

When execution or attachment completed for purposes of section 108 or
114

For the purposes of section 108 or 114—

(a) an execution against goods is completed by seizure and sale:

(b) an attachment of a debt is completed by receipt of the debt:

(c) an execution against land is completed by sale or, in the case of an equit-
able interest, by the appointment of a receiver.

Compare: 1967 No 54 s 50(2)

Assignee’s interest in property passes

This section applies to the Assignee’s interest in property that is acquired by or
passes to the bankrupt after adjudication.

The Assignee’s interest in property to which this section applies ends and
passes in the manner and to the extent necessary to give effect to a transaction,
execution, or attachment to which section 113 or 114 applies.

Compare: 1967 No 54 s 49(2)
Disclaimer of onerous property

Assignee may disclaim onerous property
Subject to section 120, the Assignee may disclaim onerous property.

Subsection (1) applies even if the Assignee has taken possession of the prop-
erty, tried to sell it, or otherwise exercised rights of ownership in relation to it.
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(3) The Assignee must, within 10 working days after the disclaimer, send a written
notice of the disclaimer to every person whose rights are, to the Assignee’s
knowledge, affected by it.
(4)  For the purposes of this section and section 120, onerous property—
(a) means—
(1)  an unprofitable contract; or
(1))  property of the bankrupt that is unsaleable, or not readily saleable,
or that may give rise to a liability to pay money or perform an
onerous act; or
(iii)) a litigation right that, in the opinion of the Assignee, has no
reasonable prospect of success or cannot reasonably be funded
from the assets of the bankrupt’s estate; but
(b)  does not include—
(i)  anetting agreement to which sections 255 to 263 apply; or
(i) any contract of the bankrupt that constitutes a transaction under
that netting agreement.

Compare: 1993 No 105 s 269(1), (2), (4)

118 Effect of disclaimer

A disclaimer by the Assignee—

(a)  brings to an end, on and from the date of the disclaimer, the rights, inter-
ests, and liabilities of the Assignee and the bankrupt in relation to the
property disclaimed:

(b)  does not affect the rights, interests, or liabilities of any other person,
except in so far as is necessary to release the Assignee or the bankrupt
from a liability.

Compare: 1993 No 105 s 269(3)

119 Position of person who suffers loss as result of disclaimer
(1) A person suffering loss or damage as a result of disclaimer by the Assignee
may—

(a) claim as a creditor in the bankruptcy for the amount of the loss or dam-
age, taking account of the effect of an order made by the court under
paragraph (b):

(b) apply to the court for an order that the disclaimed property be delivered
to, or vested in, that person.

(2)  The bankrupt may also apply for an order that the disclaimed property be deliv-

ered to, or vested in, the bankrupt.
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The court may make an order under subsection (1)(b) or (2) if it is satisfied that
it is fair that the property should be delivered to, or vested in, the applicant.

Compare: 1993 No 105 s 269(5), (6)

Assignee may be required to elect whether to disclaim
The Assignee loses the right to disclaim if—

(a) a person whose rights would be affected by the disclaimer has sent the
Assignee a written notice requiring the Assignee to elect whether to dis-
claim the onerous property in question; and

(b)  the notice specifies a date to disclaim that is not less than 20 working
days after the Assignee has received the notice; and

(c) the Assignee does not disclaim the onerous property before the close of
that date.

Compare: 1993 No 105 s 270

Liability for rentcharge on bankrupt’s land after disclaimer

The vesting of land subject to a rentcharge after disclaimer by the Assignee in
the Crown, any other person, or their successors in title does not make any of
those persons personally liable for the rentcharge.

However, this section does not affect the liability of a person in subsection (1)
for rentcharge accruing after that person has taken possession or control of the
land or has entered into possession of it.

Compare: 1967 No 54 s 79
Land subject to mortgage

Transmission of interest in land

This section applies to an interest in land that—
(a)  1s owned by the bankrupt; and

(b)  is subject to a mortgage or a charge; and
(c) isnotdisclaimed by the Assignee.

The Assignee must—

(a) register, under the Land Transfer Act 2017, the transmission of the inter-
est in the land to the Assignee; or

(b)  give notice to the mortgagee or other person entitled under the charge
that the Assignee cannot, or does not intend to, register transmission of
the interest in the land.

Notice under subsection (2)(b) is notice that the interest has vested in the
Assignee, and the mortgagee or person entitled under the charge is, in the event
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of entering into possession or selling, liable to account to the Assignee as if the
Assignee were the registered owner of the interest.

Compare: 1967 No 54 s 80(1), (2)

Section 122(2)(a): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Section 122(3): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Assignee cannot claim interest in land if bankrupt remains in possession
until discharge

The Assignee cannot, after the bankrupt’s discharge, claim an interest in land to
which section 122(1) applies and for which the Assignee has not registered a
transmission if the bankrupt—

(a)  was in possession of the interest at the time of adjudication; and
(b)  remained in possession until discharge from bankruptcy.

Subsection (1) applies whether or not the Assignee gave a notice under section
122(2)(b).

However, the Assignee may apply to the court for an order that the Assignee is
entitled, after discharge, to claim the bankrupt’s interest in the land, and the
court must have regard to—

(a)  the good faith of the bankrupt; and
(b)  the time that has elapsed since adjudication; and
(c)  the value of any improvements made by the bankrupt; and

(d) all other relevant matters.
Compare: 1967 No 54 s 80(3)

Shares and other securities

Assignee may transfer shares and other securities

The Assignee may transfer the following property belonging to the bankrupt in
the same way as the bankrupt could have transferred it if the bankrupt had not
been adjudicated bankrupt:

(a)  securities in a company:

(b)  securities of the New Zealand Government:
(c)  securities issued by a local authority:

(d)  shares in ships:

(e) any other property transferable in the records of a company, office, or
person.

A person whose act or consent is necessary for the transfer of the property
must, on the Assignee’s request, do whatever is necessary for the transfer to be
completed.
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In the case of the transfer by the Assignee of securities in a company, a share-
holder to whom the securities must be offered for sale under the constitution
and who agrees to purchase must pay a reasonable price for the securities,
whether or not the constitution provides a procedure for fixing the price.

Compare: 1967 No 54 s 74(1), (2), (3)

Assignee may disclaim liability under shares

The Assignee may disclaim any liability under shares owned by the bankrupt in
any company by disclaiming the shares as onerous property under section 117,
but section 119 (which relates to the position of a person who suffers loss as
result of disclaimer) and section 120 (which provides that the Assignee may be
required to elect whether to disclaim) do not apply to a disclaimer of liability
under shares.

Compare: 1967 No 54 s 78(1)

Assignee may be required to elect whether to disclaim liability under
shares

The Assignee loses the right to disclaim liability under shares if—

(a) the company or a person who has an interest in the shares has sent the
Assignee a written notice requiring the Assignee to elect whether to dis-
claim liability under the shares; and

(b)  the notice specifies a date to disclaim that is not less than 20 working
days after the Assignee has received the notice; and

(c) the Assignee does not disclaim liability under the shares before the close
of that date.
Compare: 1967 No 54 s 78(3)

Transfer of shares after disclaimer

After disclaimer, the Assignee may, subject to the rules of any other Act and to
the constitution of the company, transfer the shares in question to any person
who has an interest in them.

If that person refuses to accept the transfer or if no person has an interest in
them, the Assignee may transfer the shares to the bankrupt if the bankrupt con-
sents, and in that case the bankrupt is entitled as against the Assignee to retain
the shares and the proceeds if the bankrupt sells them.

If the Assignee does not transfer the shares to a person who has an interest in
them or to the bankrupt, the board of the company may—

(a)  sell the shares; or

(b)  with the court’s approval and whatever any other Act may say, cancel the
shares as it thinks appropriate.

The Assignee is a director of the company for the purposes of transferring, sell-
ing, or cancelling the shares under this section if—
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(a) immediately before adjudication the bankrupt was a director of the com-
pany; and

(b)  the number of directors is less than the minimum number of directors
required by law or the company’s constitution as a result of the bank-
rupt’s disqualification as a director.

Compare: 1967 No 54 s 78(4), (5), (6)

Company may prove for unpaid calls

This section applies if the Assignee has disclaimed liability under shares and
the company has not been put into liquidation.

The company may prove in the bankruptcy for—

(a) the amount of unpaid calls made before adjudication in respect of the
bankrupt’s shares; and

(b)  the value of calls to be made in respect of the bankrupt’s shares within 1
year after adjudication.

The court must determine the value of the calls to be made if the Assignee and
the company cannot agree.
Compare: 1967 No 54 s 78(7)

Consumer goods on hire purchase

Meaning of hire purchase terms used in this subpart
In sections 130 to 133,—

cash price, consumer goods, creditor, debtor, and post-repossession notice
have the same meanings as in section 5 of the Credit Contracts and Consumer
Finance Act 2003

hire purchase agreement has the same meaning as in section 2(1) of the
Administration Act 1969 (except that an agreement made otherwise than at
retail is not a hire purchase agreement for the purposes of this Act)

purchaser means the person to whom consumer goods are disposed of under a
hire purchase agreement, and, if the rights of that person are transferred by
assignment or by operation of law, includes the person for the time being
entitled to those rights.

Compare: 1967 No 54 s 91(1)

Section 129 cash price, consumer goods, creditor, debtor, and post-repossession notice: replaced,
on 6 June 2015, by section 82 of the Credit Contracts and Consumer Finance Amendment Act 2014
(2014 No 33).

Restrictions on creditor dealing with consumer goods
This section applies if—

(a)  the bankrupt purchased consumer goods under a hire purchase agree-
ment before adjudication; and

55


https://www.legislation.govt.nz/pdflink.aspx?id=DLM382846
https://www.legislation.govt.nz/pdflink.aspx?id=DLM382846
https://www.legislation.govt.nz/pdflink.aspx?id=DLM211520
https://www.legislation.govt.nz/pdflink.aspx?id=DLM392635
https://www.legislation.govt.nz/pdflink.aspx?id=DLM382869
https://www.legislation.govt.nz/pdflink.aspx?id=DLM5146630

Version as at

Part 3 s 131 Insolvency Act 2006 5 April 2025

2

3)

131
(D

2

132

(M

56

(b)  the creditor either—

(i)  took possession of the goods within 21 days before adjudication,
and after adjudication still possesses them; or

(i1)  takes possession of the goods after adjudication.

The creditor must not sell or dispose of the consumer goods or part with pos-
session of them (except for storage or repair) until 1 month after the date when
the creditor serves a post-repossession notice on the Assignee (which in this
section and section 131 is called the 1-month period).

However, subsection (2) does not apply if the Assignee consents in writing to
the creditor selling or disposing of or parting with possession of the consumer
goods before the expiry of the 1-month period.

Compare: 1967 No 54 5 91(2), (3)

Section 130(2): amended, on 6 June 2015, by section 82 of the Credit Contracts and Consumer
Finance Amendment Act 2014 (2014 No 33).

Assignee’s powers in relation to hire-purchase consumer goods
The Assignee may,—

(a)  within the 1-month period, exercise the right under section 83ZD of the
Credit Contracts and Consumer Finance Act 2003 to introduce a buyer
for consumer goods; or

(b) at any time before the creditor sells or agrees to sell consumer goods
under section 83Y of the Credit Contracts and Consumer Finance Act
2003, settle the bankrupt’s obligations as debtor in accordance with sec-
tion 83ZE.

This section applies no matter what Part 3A of the Credit Contracts and Con-
sumer Finance Act 2003 says.
Compare: 1967 No 54 s 91(4)

Section 131(1)(a): amended, on 6 June 2015, by section 82 of the Credit Contracts and Consumer
Finance Amendment Act 2014 (2014 No 33).

Section 131(1)(b): amended, on 6 June 2015, by section 82 of the Credit Contracts and Consumer
Finance Amendment Act 2014 (2014 No 33).

Section 131(2): amended, on 6 June 2015, by section 82 of the Credit Contracts and Consumer
Finance Amendment Act 2014 (2014 No 33).

Creditor in possession of consumer goods may prove in bankruptcy if
Assignee has not exercised powers
This section applies if—

(a) a creditor has taken possession of consumer goods purchased under a
hire purchase agreement, whether before or after the adjudication of the
debtor; and

(b)  the Assignee has not acted under section 131 in relation to the goods.
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(2)  The creditor may prove in the bankruptcy for the amount (which is subject to
the limit in section 83ZM of the Credit Contracts and Consumer Finance Act
2003) that the creditor was entitled to recover from the bankrupt as debtor.

(3) If'the creditor does prove in the bankruptcy under subsection (2),—

(a)  the creditor must submit the following documents with the creditor’s
claim form:
(i)  the relevant post-repossession notice; and
(i1)  the statement of account mentioned in section 83ZI of the Credit
Contracts and Consumer Finance Act 2003; and
(b)  the Assignee has the rights conferred on a debtor by subpart 5 of Part 3A
of the Credit Contracts and Consumer Finance Act 2003.
Compare: 1967 No 54 s 91(5)
Section 132(2): amended, on 6 June 2015, by section 82 of the Credit Contracts and Consumer
Finance Amendment Act 2014 (2014 No 33).
Section 132(3)(a)(i): amended, on 6 June 2015, by section 82 of the Credit Contracts and Consumer
Finance Amendment Act 2014 (2014 No 33).
Section 132(3)(a)(ii): amended, on 6 June 2015, by section 82 of the Credit Contracts and Consumer
Finance Amendment Act 2014 (2014 No 33).
Section 132(3)(b): amended, on 6 June 2015, by section 82 of the Credit Contracts and Consumer
Finance Amendment Act 2014 (2014 No 33).
133 Creditor may assign consumer goods to Assignee
(1)  This section applies if—
(a)  the bankrupt purchased consumer goods under a hire purchase agree-
ment before adjudication; and
(b)  at the time of adjudication the creditor either—
(i)  has not taken possession of the goods; or
(i1)  has taken possession of them and has not sold or disposed of or
parted with possession of them.

(2)  The creditor may assign the consumer goods to the Assignee, and, if the cred-
itor does so, may prove in the bankruptcy for the net balance due to the creditor
under the agreement.

Compare: 1967 No 54 s 91(6)
Second bankruptcy

134 Status of bankrupt’s property on second bankruptcy

(1)  Notwithstanding section 102, the rules in subsections (2) to (4) apply if a bank-
rupt, before discharge, is adjudicated bankrupt for a second time.

(2)  Property that is acquired by, or has passed to, the bankrupt since the first adju-

dication, including property acquired or that has passed since the second adju-
dication, vests in the Assignee in the second bankruptcy.
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However, the court may, if it thinks it appropriate, order that all or part of the
following assets or their proceeds vest in the Assignee in the first bankruptcy:

(a) assets in the second bankruptcy that, in the court’s opinion, were
acquired independently of the creditors in the second bankruptcy:

(b)  assets in the second bankruptcy that devolved upon the bankrupt.

A surplus in the second bankruptcy is an asset in the estate in the first bank-
ruptcy, and must be paid to the Assignee in the first bankruptcy.

Compare: 1967 No 54 s 59(1)(a), (b), (2)

Effect of notice to Assignee of application for adjudication

This section applies if the Assignee in a bankruptcy receives notice that a cred-
itor has filed an application for a second adjudication.

The Assignee must hold property in his or her possession that has been
acquired by, or passed to, the bankrupt since the first adjudication until the
application for a second adjudication has been dealt with.

The Assignee must transfer the property and its proceeds, less any deduction
for the Assignee’s costs and expenses, to the Assignee in second bankruptcy if
the creditor’s application results in a second adjudication, or if the bankrupt is
automatically adjudicated bankrupt on his or her own application.

Compare: 1967 No 54 s 59(1)(c)
Persons jointly adjudicated bankrupt

Separate accounts

In the case of the adjudication of 2 or more persons jointly, the Assignee must
keep distinct accounts of—

(a)  the joint estate; and

(b)  the separate estate of each bankrupt.
Compare: 1967 No 54 s 82(1)

How joint and separate estates must be applied
The joint estate must first be applied to the debts due by the bankrupts jointly.

The separate estate of each bankrupt must first be applied to the debts of that
bankrupt.

Any surplus in the joint estate must be credited to the separate estate of each
bankrupt in proportion to the right and interest of each bankrupt in the joint
estate.

Any surplus in the separate estate of a bankrupt must be credited to the joint
estate.

Compare: 1967 No 54 s 82(1)
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Subpart 2—Duties of bankrupt

General duty of bankrupt

The bankrupt must, to the best of the bankrupt’s ability, assist in the realisation
of the bankrupt’s property and the distribution of the proceeds among the cred-
itors.

This duty is in addition to any other duty imposed on the bankrupt by this Act
or by any other enactment or law.
Compare: 1967 No 54 s 60

Duties in relation to property

Bankrupt must disclose property acquired before discharge

The bankrupt must as soon as practicable after acquisition notify the Assignee
of any property that is—

(a) acquired by, or passes to, the bankrupt before discharge; and

(b)  divisible among the creditors.
Compare: 1967 No 54 s 60(b)

Bankrupt must deliver property to Assignee on demand

On demand by the Assignee, the bankrupt must deliver all or any of the bank-
rupt’s property that is divisible among the creditors, and that is under the bank-
rupt’s possession or control, to the Assignee or a person authorised by the
Assignee to receive it.

On demand by the Assignee, the bankrupt must deliver to the Assignee, or a
person authorised by the Assignee to receive it, any property that is acquired
by, or passes to, the bankrupt before his or her discharge.

Compare: 1967 No 54 s 60(e), (f)
Bankrupt must take all steps required in relation to property and
distribution of proceeds to creditors

The bankrupt must take all the steps (including the steps specified in subsection
(2)) in relation to the bankrupt’s property, and the distribution of the proceeds
to the creditors, that are—

(a)  required by the Assignee; or
(b)  prescribed by rules or regulations made under this Act; or

(c) directed to be done by the court by an order made in reference to a par-
ticular bankruptcy; or

(d) directed to be done by the court on an application by the Assignee or a
creditor.
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The steps referred to in subsection (1) include the execution by the bankrupt of
powers of attorney, conveyances, transfers, deeds, assurances, and instruments.

Compare: 1967 No 54 s 60(d)
Duties to provide information

Bankrupt must give Assignee accounting records and other documents
As soon as practicable after adjudication, the bankrupt must—

(a) deliver to the Assignee, at the Assignee’s office, relevant documents that
are in the bankrupt’s possession or control; and

(b) notify the Assignee of relevant documents that are in the possession or
control of any other person.

In subsection (1), relevant documents means all accounting records, papers,
deeds, instruments, and other documents relating to the bankrupt’s estate.

Compare: 1967 No 54 s 61(1)

Bankrupt must give Assignee information relating to property
The bankrupt must,—

(a) as soon as practicable after adjudication, give the Assignee a complete
and accurate list of the bankrupt’s property and of the bankrupt’s credit-
ors and debtors, and update the lists as necessary; and

(b)  give the Assignee any other information relating to the bankrupt’s prop-
erty that the Assignee requires; and

(c) attend before the Assignee when required by the Assignee; and

(d) verify any statement by statutory declaration when required by the
Assignee.

The bankrupt may attend before the Assignee for the purposes of subsection
(1)(c) by audio link or audiovisual link if the Assignee and the bankrupt agree.
Compare: 1967 No 54 s 60(a)

Section 143(2): inserted, on 16 December 2017, by section 71 of the Electronic Interactions Reform
Act 2017 (2017 No 50).

Bankrupt must give Assignee information relating to income and
expenditure

When the Assignee requires it, the bankrupt must provide the Assignee with
details of his or her income and expenditure since adjudication.

Compare: 1967 No 54 s 60(c)

Bankrupt must notify Assignee of change in personal information

The bankrupt must immediately notify the Assignee of any change in the bank-
rupt’s—

(a) address; or
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(b) employment; or
(c) name; or

(d) income.

Compare: 1967 No 54 s 60(g)

Bankrupt must give Assignee financial information

The bankrupt must give the Assignee (or any person employed by the
Assignee) the information and details that are necessary to prepare a statement
of financial position of the bankrupt’s estate.

If required by the Assignee, the bankrupt must, within a reasonable time of
adjudication, prepare and deliver to the Assignee full, true, and detailed
accounts and statements of financial position that show—

(a)  details of the bankrupt’s trading and stocktaking; and

(b)  details of the bankrupt’s profit and losses during any period in the 3
years before the adjudication.

For the bankrupt to prepare the accounts and statements of financial position
referred to in subsection (2),—

(a) the Assignee must give the bankrupt full access to the bankrupt’s books
and papers in the Assignee’s possession; and

(b)  if the Assignee thinks it necessary, the bankrupt must be assisted by an
accountant at the estate’s expense.

Compare: 1967 No 54 s 61
Subpart 3—Control over bankrupt during bankruptcy

Bankrupt may be required to contribute to payment of debts

If required by the Assignee, the bankrupt must pay an amount or periodic
amounts during the bankruptcy as a contribution towards payment of the bank-
rupt’s debts.

The Assignee may impose conditions in respect of the payments.

Before the Assignee may require the bankrupt to make the payment or pay-
ments, the Assignee must—

(a) have regard to all the circumstances of the bankruptcy and the bank-
rupt’s conduct, earning power, responsibilities, and prospects; and

(b)  make reasonable allowance for the maintenance of the bankrupt and his
or her relatives and dependants.

The court may, on the application of the Assignee, order the bankrupt to pay
the amount or amounts required by the Assignee.

The court may, on the application of the Assignee, the bankrupt, or any cred-
itor,—
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(a)  vary, suspend, or cancel the bankrupt’s obligations to make the payments
under this section:

(b)  vary, suspend, or discharge any order made under subsection (4):

(c) remit any arrears owing by the bankrupt.
Compare: 1967 No 54 s 45

Onus of proof if bankrupt defaults in making payment

If the bankrupt defaults in making a payment required under section 147, the
onus is on the bankrupt in any proceedings arising out of the default to show
that the default was not wilful.

Compare: 1967 No 54 s 46

Prohibition of bankrupt entering business

An undischarged bankrupt must not, without the consent of the Assignee or the
court, either directly or indirectly,—

(a) enter into, carry on, or take part in the management or control of any
business:

(b)  be employed by, or work without reward for, a relative of the bankrupt:

(c)  be employed by, or work without reward for, a company, trust, trustee,
or incorporated society that is owned, managed, or controlled by a rela-
tive of the bankrupt.

Nothing in this section restricts section 151 of the Companies Act 1993.
Compare: 1967 No 54 s 62

Section 149(1)(b): amended, on 13 January 2020, by section 55(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 149(1)(c): amended, on 13 January 2020, by section 55(2) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Warrant to search for and seize bankrupt’s property

The court may issue a search warrant to the Assignee or any other person if
there is reason to believe that any relevant property is concealed in a locality.

The warrant may authorise the Assignee or other person named in the warrant,
together with any assistants that may be necessary, to—

(a) enter and search the locality; and
(b)  seize and take possession of any relevant property; and

(c) if necessary, use force to enter the locality, whether by breaking open
doors or otherwise; and

(d)  break open any box or receptacle at the locality, by force if necessary.
In this section and in section 151,—

locality means any building, aircraft, ship, carriage, vehicle, premises, or place
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relevant property means—

(a) any property of the bankrupt; or

(b)  any document relating to the bankrupt’s property, conduct, or dealings.
Compare: 1967 No 54 s 65(2)

Seizure of bankrupt’s property

If authorised by a warrant issued by the court, the Assignee or any other per-
son, together with any assistants that may be necessary,—

(a) may seize any part of the bankrupt’s property in the custody or posses-
sion of the bankrupt or of any other person; and

(b)  with a view to seizing the bankrupt’s property, may—

(i)  break open any building or room of the bankrupt where the bank-
rupt is believed to be; and

(i1)  break open any building, room, or receptacle of the bankrupt
where the bankrupt’s property is believed to be; and

(iii) seize and take possession of the bankrupt’s property found in the
building, room, or receptacle.

For the purposes of this section and section 150, if the execution of a warrant
takes place without the bankrupt being present, the person executing the war-
rant must leave in a prominent place at the locality searched a notice that—

(a)  states the date and time when the warrant was executed; and
(b)  states the name of the person who executed it.

For the purposes of this section and section 150, the person executing the war-
rant must leave with the bankrupt, or leave in a prominent place at the locality
searched if the bankrupt is not present, a list of any property seized during the
course of the search.

Subsection (3) does not apply if it is impractical to leave a list of property
seized or if the bankrupt consents to receiving a list sent in accordance with
subsection (5).

If subsection (4) applies, the person executing the search must leave with the
notice referred to in subsection (2), or with the bankrupt if the bankrupt is
present, a notice stating that—

(a)  relevant property has been seized in the course of the search; and

(b)  within 5 working days after the execution of the warrant, a list of the
property seized will be delivered or sent to the bankrupt or left in a
prominent position at the place searched.

If subsection (4) applies, the person executing the warrant must ensure that
within 5 working days after the execution of the warrant there is delivered or
sent to the bankrupt, or left in a prominent position at the place searched, a
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notice listing the property seized and identifying the place where the property
was seized.

Compare: 1967 No 54 s 65(1)

Bankrupt must vacate land or buildings if required to do so

The Assignee may require the bankrupt and any of his or her relatives to vacate
any land or building that is part of the property vested in the Assignee under
the bankruptcy.

If the Assignee’s demand is not complied with, the Assignee may apply to the
District Court for an order for possession of the land or building.
Compare: 1967 No 54 s 66

Section 152(2): amended, on 1 March 2017, by section 261 of the District Court Act 2016 (2016
No 49).

Bankrupt’s right to inspect documents

The bankrupt may at any reasonable time inspect, and take extracts or copies
of,—

(a)  the bankrupt’s accounting records:

(b)  the bankrupt’s answers to questions under section 87:
(c)  the bankrupt’s statement of affairs:

(d) all proofs of debt:

(e)  the minutes of any creditors’ meeting:

(f)  the record of any examination of the bankrupt.

The bankrupt’s right of inspection under subsection (1) is in addition to any
rights that the bankrupt has under the Privacy Act 2020.
Compare: 1967 No 54 s 131

Section 153(2): amended, on 1 December 2020, by section 217 of the Privacy Act 2020 (2020
No 31).

Restrictions on bankrupt dealing with property

No power to recover property or give release or discharge

After adjudication, the bankrupt, and any person (other than the Assignee) who
claims through or under the bankrupt, has no power to—

(a) recover any property that is part of the bankrupt’s estate; or
(b)  give a release or discharge in relation to that property.
Subsection (1) applies subject to the provisions of sections 113 and 114.

Subsection (1) applies whether or not the Assignee has intervened.
Compare: 1967 No 54 s 44(a)
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No steps to defeat beneficial interest

After adjudication, the bankrupt must not execute a power of appointment, or
any other power vested in the bankrupt, if the result is to defeat or destroy any
contingent or other estate or interest in any property to which the bankrupt may
otherwise be beneficially entitled at any time before his or her discharge.

The restriction on the bankrupt in subsection (1) applies—
(a)  both before and after the bankrupt obtains a discharge; and

(b)  subject to the provisions of sections 113 and 114.
Compare: 1967 No 54 s 44(b)

Bankrupt’s bank accounts

Bank must notify Assignee of bankrupt’s account

A bank that ascertains or has reason to believe that a customer of the bank is an
undischarged bankrupt must,—

(a) assoon as possible, notify the Assignee of any account that the customer
holds with the bank; and

(b)  not pay any money out of the account, unless subsection (2) applies.
The bank may pay money out of the account if—

(a) the bank is authorised by an order of the court or instructed by the
Assignee to do so; or

(b)  the bank has notified the Assignee of the account and has not, within 1
month of notification, received any instructions from the Assignee.

At the same time that the bank notifies the Assignee under subsection (1)(a),
the bank must as soon as possible notify the customer that it has notified the
Assignee.

Compare: 1967 No 54 s 49(5)

Assignee may require bank to search account records

The Assignee may, by written notice, require a bank to search its account
records by comparing the names of its customers with the names (including
any aliases) of undischarged bankrupts contained in or annexed to the notice.

The bank must search its account records within 5 working days after receipt of
the notice.

Subpart 4—Provision for bankrupt during bankruptcy

Provision for bankrupt

Bankrupt may retain certain assets

The bankrupt may retain as the bankrupt’s own property the following assets:
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(a)  the bankrupt’s necessary tools of trade:

(b)  necessary household furniture and effects, including clothing, for the
bankrupt and the bankrupt’s relatives and dependants:

(c)  amotor vehicle (up to a maximum value of $6,500).

For the purposes of subsection (1)(c), the value of a motor vehicle is the value
that the Assignee in the Assignee’s discretion places on it.

The fact that the value of the motor vehicle is less than the maximum value
specified in subsection (1)(c) does not give the bankrupt rights in relation to
other assets in the bankrupt’s estate.

The Governor-General may, by Order in Council, amend subsection (1)(c) by
increasing the maximum value to take account of any rise in the all groups
index number of the Consumers Price Index.

An order under this section is secondary legislation (see Part 3 of the Legis-
lation Act 2019 for publication requirements).

Legislation Act 2019 requirements for secondary legislation made under this section

Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
it in the Gazette

Presentation = The Minister must present it to the House of LA19 s 114, Sch 1
Representatives cl 32(1)(a)
Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116

This note is not part of the Act.

Section 158: replaced, on 13 January 2020, by section 56 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 158(4): amended, on 1 September 2022, by section 107(1) of the Data and Statistics Act
2022 (2022 No 39).

Section 158(5): inserted, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021
(2021 No 7).

Bankrupt may retain certain assets with consent of creditors

[Repealed]

Section 159: repealed, on 13 January 2020, by section 56 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Retention of assets does not affect rights under charge or hire purchase
agreement

The retention of an asset by the bankrupt under section 158 does not affect any
rights under a valid charge or hire purchase agreement in respect of the asset.
Compare: 1967 No 54 s 52(1)

Section 160: amended, on 13 January 2020, by section 57 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).
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Retention provisions do not confer rights to other assets

[Repealed]

Section 161: repealed, on 13 January 2020, by section 58 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Relative or dependant may exercise bankrupt’s right to retain assets

If the bankrupt has died, a relative or dependant of the bankrupt, who has been
approved by the Assignee or the court for this purpose, may exercise the right
to retain assets under section 158 for the benefit of the bankrupt’s relatives and
dependants.

Compare: 1967 No 54 s 52(3)

Section 162: amended, on 13 January 2020, by section 59 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Assignee may make allowance to bankrupt

The Assignee may make an allowance out of the property of the bankrupt to
the bankrupt or any relative or dependant of the bankrupt for the support of the
bankrupt and his or her relatives and dependants.

Compare: 1967 No 54 s 53(1)

Assignee may allow bankrupt to retain money

The Assignee may allow the bankrupt to retain, for the immediate maintenance
of the bankrupt and his or her relatives and dependants, any money up to a
maximum of $1,300 that the bankrupt has in the bankrupt’s possession or in a
bank account at the time of adjudication.

The Governor-General may, by Order in Council, amend subsection (1) by
increasing the maximum amount that the Assignee may allow the bankrupt to
retain, to take account of any rise in the Consumers Price Index.

An order under this section is secondary legislation (see Part 3 of the Legis-
lation Act 2019 for publication requirements).

Compare: 1967 No 54 s 53(2), (3)

Legislation Act 2019 requirements for secondary legislation made under this section

Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
it in the Gazette

Presentation  The Minister must present it to the House of LA19s 114, Sch 1
Representatives cl 32(1)(a)
Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116

This note is not part of the Act.

Section 164(1): amended, on 13 January 2020, by section 60 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 164(2): amended, on 1 September 2022, by section 107(1) of the Data and Statistics Act
2022 (2022 No 39).

Section 164(3): inserted, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021
(2021 No 7).
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Subpart 5—Powers of Assignee and court to examine bankrupt and

others

Examination of persons summoned by Assignee

165 Assignee may require bankrupt and others to be examined or provide
information or assistance

(M

(1A)

2

68

The Assignee may at any time, before or after a bankrupt’s discharge,—

(a)

(b)

summon any of the persons listed in subsection (2) to appear before the
Assignee, another Assignee, or a District Court Judge to be examined on
oath in relation to the bankrupt’s property, conduct, or dealings; and

require that person to do any 1 or more of the following:

(i)  produce and surrender to the Assignee or District Court Judge
before whom that person appears any document in that person’s
possession or control that relates to the bankrupt’s property, con-
duct, or dealings:

(i1)) provide the Assignee with any information that the Assignee
requests about the bankrupt’s property, conduct, or dealings:

(ii1)  assist the Assignee, to the best of the person’s ability, to carry out
the Assignee’s functions and duties under this Act in respect of
the bankrupt.

A person who is summoned by the Assignee for examination may appear
before the Assignee by audio link or audiovisual link if the Assignee and the
person agree.

The persons referred to in subsection (1) are—

(a)
(b)
(©)

(d)
(e)

®

the bankrupt:
the bankrupt’s spouse:

a person known or suspected to possess any of the bankrupt’s property or
any document relating to the bankrupt’s property, conduct, or dealings:

a person believed to owe the bankrupt money:

a person believed by the Assignee to be able to give information regard-
ing—

(i)  the bankrupt; or

(i1)  the bankrupt’s property, conduct, or dealings:

a trustee of a trust of which the bankrupt is a settlor or of which the
bankrupt is or has been a trustee.

Compare: 1967 No 54 s 68(1), (2)
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Section 165 heading: replaced, on 13 January 2020, by section 61(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 165(1)(b): replaced, on 13 January 2020, by section 61(2) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 165(1A): inserted, on 16 December 2017, by section 72 of the Electronic Interactions Reform
Act 2017 (2017 No 50).

Conduct of examination of person summoned by Assignee

The Assignee or District Court Judge before whom a person (A) is summoned
to appear under section 165 may examine A on oath.

The examination must be recorded in writing, and A must sign the written
record if required to do so.

If A does not appear at the appointed time and has no reasonable excuse,—

(a)  the District Court Judge or the court may, on the Assignee’s application,
by warrant, have A arrested and brought for examination by the court;
and

(b)  the court may order A to pay all the expenses arising out of A’s arrest
and examination before the court, if the court thinks that A’s evidence
was necessary for the purposes of the bankrupt’s estate.

Compare: 1967 No 54 s 68(3)—(5)

Expenses of person summoned by Assignee
A person who is summoned by the Assignee for examination—

(a) is entitled to be paid the prescribed expenses of attending the examin-
ation; and

(b)  does not default in attending if those expenses have not been paid or ten-
dered to him or her before the examination.

Compare: 1967 No 54 s 68(6)

Creditor may inspect record of examination

A creditor or his or her lawyer may at any reasonable time inspect the record of
the examination of a person by a District Court Judge or by the court under
section 166.

Report of examination must not be published unless court consents

A person must not, without the court’s permission under subsection (2), publish
a report of—

(a) any examination of a person summoned by the Assignee; or
(b)  any matter arising in the course of that examination.

On the Assignee’s application, the court may permit publication of a report
under the conditions that the court imposes.
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A person who contravenes subsection (1) commits an offence and is liable on
conviction to imprisonment for a term not exceeding 12 months or a fine not
exceeding $5,000 or both.

Compare: 1967 No 54 s 68(7)

Section 169(3): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Examination provisions also apply when Assignee appointed receiver and
manager of debtor’s property

Sections 165 to 169 also apply when the Assignee has been appointed a
receiver and manager of all or part of a debtor’s property under section 50, and
references in sections 165 to 169 to the bankrupt must be read with all neces-
sary modifications as if they were references to the debtor.

Compare: 1967 No 54 s 68(8)

Assignee may obtain documents

In addition to the power contained in section 165(1)(b)(i), the Assignee may,
by notice in writing, require the bankrupt, the bankrupt’s spouse, or any other
person to deliver to the Assignee any document relating to the bankrupt’s prop-
erty, conduct, or dealings in that person’s possession or under that person’s
control.

Compare: 1967 No 54 s 68A

Section 171: amended, on 13 January 2020, by section 62 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

No lien over bankrupt’s documents and other records

A person is not entitled as against the Assignee to withhold possession of, or
claim a lien over,—

(a) adeed or instrument that belongs to the bankrupt; or

(b)  business records (which include accounting records, accounts, receipts,
bills, invoices, or any other documents relating to the bankrupt’s
accounts, trade dealings, or business).

However, a person (A) may claim as a preferential creditor under section
274Q2)(f) if—

(@) A has performed services in connection with the bankrupt’s business
records or a deed or instrument belonging to the bankrupt; and

(b) A has not been paid, or has not been paid in full, for those services; and

(c) A would, but for subsection (1), ordinarily have had a lien over the busi-
ness records, deed, or instrument, as the case may be.
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The limit to which A may claim as a preferential creditor under section
274(2)(f) is 10% of the total value of the services stated in subsection (2), up to
a maximum amount of $2,000.

Compare: 1967 No 54 s 73
Bankrupt’s public examination

Court must hold public examination if Assignee or creditors require

The court must hold a public examination of the bankrupt if, before an absolute
order for the bankrupt’s discharge is made, there is filed with the court either a
statement by the Assignee, or a copy of a creditors’ ordinary resolution, that
the bankrupt should be publicly examined.

The copy of the resolution must be certified by the Assignee or the chairperson
of the meeting at which it was passed.

Compare: 1967 No 54 s 69(1)

Notice of examination

If a public examination of the bankrupt is required, the Assignee must serve the
bankrupt with a notice that states—

(a) that the Assignee’s statement or the creditors’ resolution has been filed
with the court; and

(b)  that the bankrupt is required to be publicly examined; and

(c)  the time and place of the examination.

At least 5 working days before the examination, the Assignee must—
(a) advertise the examination in the prescribed manner; and

(b)  send a notice of the examination to each creditor.
Compare: 1967 No 54 s 69(1), (2)

Time for holding examination

The court must hold the public examination of the bankrupt as soon as practic-
able, but not before 5 working days have elapsed after the Assignee has sent
the bankrupt a notice under section 174.

Compare: 1967 No 54 s 69(1)

Assignee must file report before examination

Before the public examination of the bankrupt, the Assignee must file in the
court a report on—

(a)  the bankrupt’s estate; and
(b)  the bankrupt’s conduct; and

(c)  all other matters of which the court should be informed.
Compare: 1967 No 54 s 69(3)
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177 Conduct of examination

(1)  The bankrupt must attend the examination, and may be examined as to the
bankrupt’s conduct, dealings, and property.

(2)  The bankrupt must be examined on oath and must answer all questions that the
court asks the bankrupt, or allows the bankrupt to be asked.

(3)  The following persons may examine the bankrupt:

(a) the Assignee, or counsel for the Assignee:
(b)  any creditor who has proved a claim, or counsel for that creditor.

(4)  The bankrupt is not entitled to notice beforehand of who will ask the questions
or what the questions will be.
Compare: 1967 No 54 s 69(4), (5)

178 Record of examination

(1)  The examination must be recorded in writing as the court directs.

(2)  The record of the examination must be—

(a)  signed by the bankrupt; and
(b) available for inspection by any creditor or that creditor’s lawyer at all
reasonable times.

(3)  The court may, if the bankrupt requests, require that the record of the examin-
ation be read over to the bankrupt before the bankrupt signs it.

Compare: 1967 No 54 s 69(6)

Section 178(2)(a): replaced, on 13 January 2020, by section 63(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 178(3): inserted, on 13 January 2020, by section 63(2) of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

179 When examination ends

(1)  The public examination of a bankrupt ends when the court makes an order that
the examination is ended.

(2)  The court must not make an order that the examination is ended unless it is
satisfied that the bankrupt’s conduct, dealings, and property have been suffi-
ciently investigated and that the investigation is finished.

Compare: 1967 No 54 s 69(7)
180 Bankrupt’s failure to attend examination

72

If the bankrupt does not appear for the examination at the appointed time and
has no reasonable excuse,—

(a)  a District Court Judge or the court may, on the Assignee’s application,
by warrant, cause the bankrupt to be arrested and brought up for examin-
ation by the court; and
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(b)  the court may order the bankrupt to pay all the expenses arising out of
the arrest and examination before the court, if the court thinks that the
bankrupt’s evidence was necessary for the purposes of the bankrupt’s
estate.

Compare: 1967 No 54 ss 68(4), (5), 69(8)

Bankrupt’s expenses in attending examination

A bankrupt who attends a public examination is entitled to be paid the pre-
scribed expenses of attending.

A bankrupt does not default in attending a public examination if the prescribed
expenses of attending have not been paid or tendered to him or her before the
examination.

Compare: 1967 No 54 ss 68(6), 69(8)
Investigation of company controlled by bankrupt and associate

Assignee may examine company documents, personnel, and shareholders

If authorised by the court, the assignee or a person appointed by the assignee
may exercise the power set out in subsection (2) in relation to a company that
is associated with the bankrupt under subpart YB of the Income Tax Act 2007.

The Assignee may—
(a) examine the documents of the company:

(b) examine any past or present director, employee, or shareholder of the
company on oath about the company’s affairs.

The examination of a person under subsection (2)(b) must be recorded in writ-
ing, and the person examined must sign the written record if required to do so
by the Assignee.

Compare: 1967 No 54 s 74(4)

Section 182(1): substituted, on 1 April 2010, by section 861 of the Taxation (International Taxation,
Life Insurance, and Remedial Matters) Act 2009 (2009 No 34).

Meaning of associate

In section 182, associate means any of the following:

(a)  the bankrupt’s spouse:

(b)  alineal ancestor or descendant of the bankrupt:

(c)  the spouse of a lineal ancestor or descendant of the bankrupt:
(d)  abrother or sister of the bankrupt:

(e)  the spouse of a brother or sister of the bankrupt.
Compare: 1967 No 54 s 74(4)
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Privilege and representation of persons examined

No privilege against self-incrimination

A person who is examined or questioned under any power under this Act must
answer all questions relating to the bankrupt’s conduct, dealings, and property.

A person is not excused from answering a question because the question may
incriminate or tend to incriminate that person.
Compare: 1967 No 54 s 70(1)

Statement made by person examined or questioned not generally
admissible in criminal proceedings against that person

A statement made by a person examined or questioned under this Act in
response to a question is not admissible in criminal proceedings against that
person.

However, the statement is admissible if—

(a)  the person was examined or questioned under oath and is charged with
perjury in relation to the statement; or

(b) in the case of the bankrupt, the bankrupt is charged with an offence
under section 440(1)(b).
Compare: 1967 No 54 s 70(2)

Representation
A person who is examined under this Act may be represented by a lawyer.

The person may be questioned by his or her lawyer, and any answers form part
of the examination.

Compare: 1967 No 54 s 70(3)
Subpart 6—Status of bankrupt’s contracts
Bankrupt’s contracts entered into before adjudication

Assignee may continue or disclaim bankrupt’s contract
If the bankrupt is a party to a contract, the Assignee may—

(a)  continue the contract, subject to the terms of the contract and all relevant
rules of law; or

(b) if the contract is onerous property for the purposes of section 117, dis-
claim it under that section.

Compare: 1967 No 54 s 76
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Contract terminated by other contracting party

This section applies if a contract to which the bankrupt is a party is terminated
on the bankrupt’s adjudication by the other contracting party in accordance
with the contract.

Whatever the contract may say, the Assignee may recover an amount from the
other contracting party that the court thinks is just and equitable in all the cir-
cumstances, but the amount must not be greater than the amount set out in sub-
section (3).

The amount that the Assignee may recover must not be greater than C under
the formula A — B = C, where—

(a) A is the amount payable to the bankrupt under the contract; and
(b) B s the total of—

(i)  the amount paid to the bankrupt; and

(i1)  the cost to complete the contract; and

(i) areasonable penalty for delay in completion of the contract.
Compare: 1967 No 54 s 77

Transaction with bankrupt in ignorance of adjudication

Payment of money or delivery of property is good discharge

This section applies if a person (A) pays money or delivers property—
(a)  toaperson who is a bankrupt (B); or

(b)  to aperson who is subsequently adjudicated bankrupt (C); or
(¢)  tothe order of B or C; or

(d) to an assignee from B or C; or

(e)  to the order of an assignee from B or C.

The payment or delivery is a good discharge to A if—

(a)  the payment or delivery was made before the adjudication of B or C, as
the case may be, was advertised; and

(b) A satisfies the court that—

(1) A had no knowledge of the adjudication or that an application for
adjudication had been filed; and

(i1))  the payment or delivery was made in the ordinary course of busi-
ness or was otherwise made in good faith.

Compare: 1967 No 54 s 48
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Joint contractual liability

Bankrupt’s co-contractor may sue and be sued

If the bankrupt is jointly liable under a contract with another person, that other
person may sue and be sued on the contract without the bankrupt being joined
as a party to the proceeding.

Compare: 1967 No 54 s 130
Lawyers’ costs

Lawyers’ costs

The Assignee may recover money paid by a bankrupt, whether before or after
adjudication, to his or her lawyer for costs in obtaining an order of adjudica-
tion, except for prescribed costs and expenses.

Compare: 1967 No 54 s 12
Subpart 7—Irregular transactions before adjudication

Overview of subpart 7

This subpart applies to the following irregular transactions by the bankrupt
before adjudication:

(a) an insolvent transaction:
(b)  an insolvent charge:
(c) aninsolvent gift:

(d) a disposition of property to which subpart 6 of Part 6 (setting aside of
dispositions that prejudice creditors) of the Property Law Act 2007
applies:

(e) atransaction at undervalue:

(f)  a contribution by the bankrupt to the property of another person.

Broadly, the effect of this subpart is that the irregular transactions listed in sub-
section (1)(a) to (d) may be cancelled on the Assignee’s initiative, and that, in
appropriate cases, the Assignee may recover property or money from a party to
an irregular transaction with the bankrupt.

Section 192(1)(d): substituted, on 1 January 2008, by section 364(1) of the Property Law Act 2007
(2007 No 91).

Extension of 5 years, 2 years, and 6 months periods

A reference in this subpart to S years or to 2 years or to 6 months means 5
years or 2 years or 6 months (as the case may be) extended as follows:

(a) 1in the case of adjudication on a creditor’s application, extended by the
period between the time when the application was served on the bank-
rupt and the time of adjudication:
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(b) in the case of adjudication on the bankrupt’s own application, while a
creditor’s application is awaiting a hearing, extended by the period
between the time when the creditor’s application was served on the
bankrupt and the time of adjudication.

Section 193 heading: amended, on 13 January 2020, by section 64(1) of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Section 193: amended, on 13 January 2020, by section 64(2) of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Meaning of related party

In this subpart, a person is related to a bankrupt (A) if the person is any of the
following:

(a)  A’sspouse:

(b)  A’s grandparent, parent, child, grandchild, brother, sister, nephew, niece,
uncle, aunt, or first cousin, whether or not by a step relationship:

(c)  the spouse of a person who is related to A under paragraph (b):
(d) acompany of which A is a director or senior manager:

(e) a company, if A has a direct or indirect interest in 5 percent or more of
any class of the company’s shares:

(f)  aperson with whom A is in partnership in a firm:
(g) aclose business associate of A:
(h)  the spouse of a person who is related to A under paragraphs (f) to (g):

(i)  a parent, child, brother, or sister (whether or not by a step relationship)
of a person who is related to A under paragraphs (f) to (g):

(j)  atrustee of a trust under which A, or a person related to A (under para-
graphs (a) to (1)), is a beneficiary who—

(1)  1s presently entitled to a share of the trust estate or of the income
of the trust estate; or

(i)  is, individually or together with other beneficiaries, in a position
to control the trustee:

(k)  atrustee of a trust if—

(i)  the trust is a family trust within the meaning of section 173M(5)
of the Tax Administration Act 1994; and

(1)  a majority of the individuals who are beneficiaries under the trust
are related to A (under paragraphs (a) to (i)):

(I)  anominee of a person who is related to A under paragraphs (a) to (k).

In this subpart, a person is a related party of A in relation to a transaction or
charge if the person is related to A at the time the transaction is made or the
charge given.
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(3) However, in the case of a transaction referred to in section 197(a), a person is a
related party of A if the person is related to A at any point during the continu-
ing business relationship.
(4)  In this section,—
close business associate, in relation to A, means a person who has a close pro-
fessional or business relationship with A that allows the person to—
(a) assess the solvency of A; or
(b)  obtain information from A or any other person involved with A that will
enable the person to assess the solvency of A
company means a company as defined in section 3, but also includes a limited
partnership
director has the same meaning as in section 126(1)(a) to (c), (1A), and (4) of
the Companies Act 1993 (applied with all necessary modifications)
limited partnership has the meaning set out in section 6 of the Limited Part-
nerships Act 2008
partnership and firm have the same meanings as in section 7(1) of the Part-
nership Law Act 2019
senior manager has the same meaning as in section 6(1) of the Financial Mar-
kets Conduct Act 2013.
Section 193A: inserted, on 16 May 2020, by section 3 of the COVID-19 Response (Further Manage-
ment Measures) Legislation Act 2020 (2020 No 13).
Insolvent transactions
194 Insolvent transaction may be cancelled
(1) A transaction by the bankrupt may be cancelled on the Assignee’s initiative if
it—
(a) 1isan insolvent transaction; and
(b)  was made within 6 months immediately before the bankrupt’s adjudica-
tion.
(2) A transaction by the bankrupt may be cancelled on the Assignee’s initiative if
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1t—

(a) isan insolvent transaction; and

(b)  was made with a related party of the bankrupt within 2 years immedi-
ately before the bankrupt’s adjudication.

Section 194(1)(b): amended, on 16 May 2020, by section 3 of the COVID-19 Response (Further
Management Measures) Legislation Act 2020 (2020 No 13).

Section 194(2): inserted, on 16 May 2020, by section 3 of the COVID-19 Response (Further Manage-
ment Measures) Legislation Act 2020 (2020 No 13).
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195 Meaning of insolvent transaction
(1)  Aninsolvent transaction is a transaction by the bankrupt that—
(a) is entered into at a time when the bankrupt is unable to pay his or her
due debts; and
(b) enables a creditor to receive more towards satisfaction of a debt by the
bankrupt than that person would receive, or would be likely to receive,
in the bankruptcy.
(2) Transaction, as used in the term insolvent transaction, means any of the fol-
lowing steps by the bankrupt:
(a) conveying or transferring the bankrupt’s property:
(b)  giving a charge over the bankrupt’s property:
(c) incurring an obligation:
(d)  undergoing an execution process:
(e) paying money (including money paid in accordance with a judgment or
an order of a court):
(f)  anything done or omitted to be done for the purpose of entering into the
transaction or giving effect to it.
Compare: 1967 No 54 s 56(1), (2)
196 Insolvent transaction presumed
For the purposes of section 194, a transaction that is made within 6 months
immediately before the bankrupt’s adjudication is presumed, unless the con-
trary is proved, to be made at a time when the bankrupt is unable to pay his or
her due debts.
197 When series of transactions must be regarded as single transaction

Where—

(a) a transaction is, for commercial purposes, an integral part of a continu-
ing business relationship (for example, a running account) between the
bankrupt and a creditor (including a relationship to which other persons
are parties); and

(b)  in the course of the relationship, the level of the bankrupt’s net indebted-
ness to the creditor is increased and reduced from time to time as the
result of a series of transactions forming part of the relationship;

then—

(c)  section 194 applies in relation to all the transactions forming part of the
relationship as if they together constituted a single transaction; and

(d) the transaction referred to in paragraph (a) may only be taken to be an
insolvent transaction that may be cancelled by the Assignee if the effect
of applying section 194 in accordance with paragraph (c) is that the
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single transaction referred to in paragraph (c) is taken to be an insolvent
transaction that may be cancelled by the Assignee.

Insolvent charges

Insolvent charge may be cancelled

A charge over any property of a bankrupt may be cancelled on the Assignee’s

initiative if—

(a)  the charge was given within 6 months immediately before the bankrupt’s
adjudication; and

(b) immediately after the charge was given, the bankrupt was unable to pay
his or her due debts.

A charge over any property of a bankrupt may be cancelled on the Assignee’s

initiative if—

(a) the charge was given to a related party of the bankrupt within 2 years
immediately before the bankrupt’s adjudication; and

(b) immediately after the charge was given, the bankrupt was unable to pay
his or her due debts.
Compare: 1967 No 54 s 57(1)

Section 198(1)(a): amended, on 16 May 2020, by section 3 of the COVID-19 Response (Further
Management Measures) Legislation Act 2020 (2020 No 13).

Section 198(2): inserted, on 16 May 2020, by section 3 of the COVID-19 Response (Further Manage-
ment Measures) Legislation Act 2020 (2020 No 13).

Charge for new consideration or charge in substitution not affected

A charge may not be cancelled under section 198 if the charge secures money
actually advanced or paid, or the actual price or value of property sold or sup-
plied, or any other valuable consideration given in good faith, by the secured
creditor to the bankrupt at the time when, or at any time after, the bankrupt
gave the charge.

A charge may not be cancelled under section 198(1) if the charge is a substitute
for an existing charge that was given by the bankrupt more than 6 months
before adjudication, except to the extent that—

(a)  the amount secured by the substituted charge is greater than the amount
that was secured by the existing charge; or

(b)  the value of the property subject to the substituted charge at the date of
substitution was greater than the value of the property subject to the
existing charge at that date.

A charge may not be cancelled under section 198(2) if the charge is a substitute
for an existing charge that was given by the bankrupt more than 2 years before
adjudication, except to the extent that—
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(a) the amount secured by the substituted charge is greater than the amount
that was secured by the existing charge; or

(b)  the value of the property subject to the substituted charge at the date of
substitution was greater than the value of the property subject to the
existing charge at that date.

Compare: 1967 No 54 s 57(2)(a)

Section 199(2): amended, on 16 May 2020, by section 3 of the COVID-19 Response (Further Man-
agement Measures) Legislation Act 2020 (2020 No 13).

Section 199(3): inserted, on 16 May 2020, by section 3 of the COVID-19 Response (Further Manage-
ment Measures) Legislation Act 2020 (2020 No 13).

Presumption that bankrupt unable to pay due debts

A bankrupt who gives a charge within 6 months immediately before adjudica-
tion is presumed, unless the contrary is proved, to have been unable to pay his
or her due debts immediately after giving the charge.

Charge for unpaid purchase price given after sale of property
This section applies—

(a)  if the bankrupt, after purchasing property, has within 2 years immedi-
ately before adjudication given the seller a charge over the property; and

(b)  to the extent that section 198 would otherwise affect the charge.

Section 198 does not affect the charge to the extent that it secures unpaid pur-
chase money, whether it is unpaid in relation to the property over which the
charge is given or some other property, if the charge was given not more than
15 working days after the date of the sale of the property to the bankrupt.
Compare: 1967 No 54 s 57(2)(b)

Section 201(1): replaced, on 16 May 2020, by section 3 of the COVID-19 Response (Further Man-
agement Measures) Legislation Act 2020 (2020 No 13).

Appropriation of payments by bankrupt to secured creditor

This section applies if the bankrupt has made a payment or payments to a
secured creditor after the bankrupt has given a charge to which section 199 or
201 applies.

The bankrupt’s payment or payments must be credited (as far as is necessary)
towards—

(a) repayment of the money actually advanced or paid by the secured cred-
itor to the bankrupt when or after the bankrupt gave the charge; or

(b)  payment of the actual price or value of property sold or supplied by the
secured creditor to the bankrupt when or after the bankrupt gave the
charge; or
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(c) payment of any other liability of the bankrupt to the secured creditor in
respect of any other valuable consideration given in good faith when or
after the bankrupt gave the charge.

Nothing in this section applies to any payments received by any registered
bank within the meaning of the Banking (Prudential Supervision) Act 1989 in
good faith in the ordinary course of business and without negligence.

Compare: 1967 No 54 s 57(3)

Section 202(3): amended, on 1 July 2022, by section 300(1) of the Reserve Bank of New Zealand Act
2021 (2021 No 31).

Charge agreed before specified period may not be cancelled
A charge given by the bankrupt under an agreement to give the charge—

(a) may not be cancelled under section 198(1) if the agreement to give the
charge was made before the period of 6 months immediately before
adjudication:

(b) may not be cancelled under section 198(2) if the agreement to give the
charge was made before the period of 2 years immediately before adjudi-
cation.

Section 203: replaced, on 16 May 2020, by section 3 of the COVID-19 Response (Further Manage-
ment Measures) Legislation Act 2020 (2020 No 13).

Insolvent gifts

Insolvent gift within 2 years may be cancelled

A gift by a bankrupt to another person may be cancelled on the Assignee’s ini-
tiative if the bankrupt made the gift within 2 years immediately before adjudi-
cation.

Section 204: substituted, on 17 November 2009, by section 4 of the Insolvency Amendment Act 2009
(2009 No 52).

Insolvent gift within 2 to S years may be cancelled if bankrupt unable to
pay debts

A gift by a bankrupt to another person may be cancelled on the Assignee’s ini-

tiative if—

(a)  the bankrupt made the gift within the period beginning 2 years immedi-
ately before adjudication and ending 5 years immediately before adjudi-
cation; and

(b)  the bankrupt was unable to pay his or her debts.

A bankrupt is presumed to have been unable to pay his or her debts for the pur-
pose of subsection (1)(b) unless the party claiming under the gift proves that
the bankrupt was immediately after the making of the gift, or at any time after
that up to his or her adjudication, able to pay his or her debts without the aid of
the property that the gift is composed of.
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Section 205: substituted, on 17 November 2009, by section 4 of the Insolvency Amendment Act 2009
(2009 No 52).

Procedure for cancelling irregular transactions

206 Procedure for cancelling irregular transactions

(1)  The procedure set out in this section applies to the following irregular transac-
tions:

(a) aninsolvent transaction:
(b)  an insolvent charge:
(c) aninsolvent gift:

(d) a disposition of property to which subpart 6 of Part 6 (setting aside of
dispositions that prejudice creditors) of the Property Law Act 2007
applies.

(2) The Assignee who wishes to cancel an irregular transaction to which this sec-
tion applies must—

(a) file a notice with the court that meets the requirements set out in subsec-
tion (3); and

(b)  serve the notice on—
(i)  the other party to the transaction; and
(1))  any other party from whom the Assignee intends to recover.
(3)  The notice must—
(a)  be in writing; and
(b)  state the Assignee’s postal, email, and street addresses; and
(c)  specify the irregular transaction to be cancelled; and

(d)  describe the property or state the amount that the Assignee wishes to
recover; and

(e) state that the person named in the notice may object to the cancellation
of the transaction by sending to the Assignee a written notice of objec-
tion that is received by the Assignee at his or her postal, email, or street
address within 20 working days after the Assignee’s notice has been
served on that person; and

(f)  state that the written notice of objection must contain the reasons for
objecting; and

(g) state that the transaction will be cancelled as against the person named in
the notice if that person does not object; and

(h)  state that if the person named in the notice does object, the Assignee
may apply to the court for the transaction to be cancelled.

(4)  The irregular transaction is automatically cancelled as against the person on
whom the Assignee has served the Assignee’s notice, if that person has not
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objected by sending to the Assignee a written notice of objection that is
received by the Assignee at his or her postal, email, or street address within 20
working days after the Assignee’s notice has been served on that person.

The notice of objection must state the reasons for objecting.

An irregular transaction that is not automatically cancelled may still be cancel-
led by the court on the Assignee’s application.
Compare: 1967 No 54 s 58(1)

Section 206(1)(d): substituted, on 1 January 2008, by section 364(1) of the Property Law Act 2007
(2007 No 91).

Court may order retransfer of property or payment of value

On the cancellation of an irregular transaction under which property of the
bankrupt, or an interest in property of the bankrupt, was transferred the court
may make an order for—

(a)  the retransfer to the Assignee of the property or interest in the property;
or

(b)  payment to the Assignee of a sum of money that the court thinks appro-
priate, but the sum must not be greater than the value of the property or
interest in the property when the transaction was cancelled.

The court may make any other order for the purpose of giving effect to an order
under subsection (1).

An order under subsection (1) is in addition to any other rights and remedies
available to the Assignee, and this section does not restrict those rights.

Compare: 1967 No 54 s 58(2)—(4)

Limits on recovery

The court must not make an order under section 207 against a person (A) if A
proves that when A received the property or interest in the property—

(a) A acted in good faith; and

(b) areasonable person in A’s position would not have suspected, and A did
not have reasonable grounds for suspecting, that,—

(i) in the case of an insolvent gift, the bankrupt was, or would
become, unable to pay his or her debts without the aid of the prop-
erty that the gift is composed of; or

(i)  in the case of any other irregular transaction referred to in section
206(1), the bankrupt was, or would become, unable to pay his or
her due debts; and

(c) A gave value for the property or interest in the property or altered A’s
position in the reasonably held belief that the transfer of the property or
interest in the property to A was valid and would not be cancelled.

Compare: 1967 No 54 s 58(6)
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Section 208(b): substituted, on 17 November 2009, by section 5 of the Insolvency Amendment Act
2009 (2009 No 52).

Recovery by appointee

The provisions of sections 206 to 208 apply to the recovery of property or its
value by an appointee under Part 6 as if each reference to the Assignee were a
reference to the appointee acting under Part 6.

Land Transfer Act 2017 does not limit sections 206 to 209

The Land Transfer Act 2017 does not limit sections 206 to 209.
Compare: 1967 No 54 s 58(7)

Section 210 heading: amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Section 210: amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017 (2017
No 30).

Transactions at undervalue

Assignee may recover difference in value

Under section 212, the Assignee may recover from a person (X), who is a party
to a transaction with the bankrupt, the amount C in the formula A — B = C,
where—

(a) A is the value that X received from the bankrupt under the transaction;
and

(b) B is the value (if any) that the bankrupt received from X under the trans-
action.

In this section and in section 212, transaction includes the giving of a guaran-
tee by the bankrupt.

Compare: 1993 No 105 s 297(1)

When Assignee may recover difference

The Assignee may recover the difference in value (that is, C in the formula in
section 211(1)) from X if—

(a)  the bankrupt entered into the transaction with X within 2 years immedi-
ately before adjudication; and

(b) either—

(i)  the bankrupt was unable to pay his or her debts when the bankrupt
entered into the transaction; or

(i1))  the bankrupt became unable to pay his or her debts as a result of
entering into the transaction.

Compare: 1993 No 105 s 297(1)
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Section 212(b)(i): amended, on 17 November 2009, by section 6 of the Insolvency Amendment Act
2009 (2009 No 52).

Section 212(b)(ii): amended, on 17 November 2009, by section 6 of the Insolvency Amendment Act
2009 (2009 No 52).

Bankrupt's contribution to another person’s property

Court may order recipient to pay value to Assignee

On the application of the Assignee, the court may order the recipient of a con-
tribution by the bankrupt to the recipient’s property to pay the value of the con-
tribution to the Assignee.

The court may make the order if—

(a) the bankrupt was not paid an adequate amount in money or money’s
worth for the contribution; and

(b)  the value of the bankrupt’s assets was reduced by the contribution; and
(c)  the bankrupt made the contribution—
(i)  within 2 years immediately before adjudication; or

(1)  within 5 years immediately before adjudication, and the recipient
is not able to prove that the bankrupt, either at the time of the con-
tribution or at any later time before adjudication, was able to pay
the bankrupt’s debts without the aid of the contribution.

For the purposes of this section and section 214, a bankrupt has made a contri-
bution to the recipient’s property if the bankrupt has—

(a) erected buildings on, or otherwise improved, land or any other property
of the recipient; or

(b)  bought land or any other property in the recipient’s name; or

(c) provided money to buy land or any other property in the recipient’s
name or on the recipient’s behalf; or

(d) paid instalments for the purchase of, or towards the purchase of, land or
any other property in the recipient’s name or on the recipient’s behalf.

Compare: 1967 No 54 s 55(1), (2)

Court’s powers in relation to bankrupt’s contribution to recipient’s
property

The court may ascertain the value of the bankrupt’s contribution (including any
payments of legal expenses, interest, rates, and other expenses or charges) for
the purposes of section 213, and order the recipient to pay it to the Assignee.

The court may order the recipient to pay less than the value of the contribution,
or refuse to order the recipient to pay anything, if—
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(a)  the recipient acted in good faith and has altered the recipient’s position
in the reasonably held belief that the bankrupt’s contribution was valid
and that the recipient would not be liable to repay it in full or in part; or

(b) in the court’s opinion, it is unfair that the recipient should repay all or
part of the contribution.

If the court orders that the recipient must repay the bankrupt’s contribution, the
court may also (in the same or a subsequent order)—

(a)  direct the Assignee to sell the whole or part of the relevant property, and
to convey or transfer it to the buyer; and

(b)  make vesting and other orders that are necessary for the sale and convey-
ance or transfer of the property.
Compare: 1967 No 54 s 55(2)(a), (b)

How Assignee must use repayment of bankrupt’s contribution to property

The Assignee must use the money repaid under section 213 by the recipient of
a contribution by the bankrupt to property, or the proceeds of the sale of the
property, as the case may be, by taking the following steps in order:

(a)  first, the Assignee must keep as much of the proceeds as the Assignee
needs, when added to the other assets in the bankrupt’s estate, to pay the
creditors in full (including interest) under section 274 (Step 1); and

(b)  secondly, if there is a surplus after the creditors have been paid in full,
the Assignee must pay as much of the surplus to the recipient of the
property to which the bankrupt has contributed as was repaid under sec-
tion 213 (Step 2); and

(c)  thirdly, the Assignee must not pay anything to the bankrupt before the
Assignee has taken Step 1 and Step 2.

Compare: 1967 No 54 s 55(2)(c)

Land Transfer Act 2017 does not limit sections 213 to 215

The Land Transfer Act 2017 does not limit sections 213 to 215.
Compare: 1967 No 54 s 55(4)

Section 216 heading: amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).

Section 216: amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017 (2017
No 30).
Subpart 8—Role and powers of Assignee

Powers of Assignee

Assignee’s general powers

The Assignee has the powers—
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(a)  necessary to carry out the functions and duties of the Assignee under this
Act; and

(b)  conferred on the Assignee by this Act.

In particular, the Assignee has the powers set out in Schedule 1.
Compare: 1967 No 54 s 71

Assignee must not sell bankrupt’s property before first creditors’ meeting

The Assignee must not sell any of the bankrupt’s property before the first cred-

itors’ meeting, unless—

(a)  the property is perishable property or is likely to fall rapidly in value; or

(b) in the Assignee’s opinion, the sale of the property might be prejudiced
by delay; or

(c) expenses will be incurred by the delay, and before selling the Assignee
consults a creditor or creditors.

Compare: 1967 No 54 s 72(4)

Title of purchaser from Assignee

The title of a purchaser of the bankrupt’s property from the Assignee under a

document that is made in the exercise of the Assignee’s power of sale in Sched-

ule 1—

(a) cannot be challenged except on the ground of fraud; and

(b) is not affected by an absence of authority to sell, or the improper or
irregular exercise of the power of sale.

Compare: 1967 No 54 s 72(5)

Obligation to bank and power to invest money

The Assignee must have a bank account and, as may be prescribed by regula-
tions made under this Act, must pay into that account all money that the
Assignee receives in that capacity.

The Assignee may invest money that is not immediately required to be paid out
in the administration of a particular estate in an investment of a type approved
by the Auditor-General, and must credit to that estate the interest or dividends
that accrue on the investment.

Compare: 1967 No 54 s 81

Assignee may assign right to sue under this Act

The Assignee may, if the court has first approved it, assign any right to sue that
is conferred on the Assignee by this Act.

The application for approval may be—

(a) made by the Assignee or the person to whom it is proposed to assign the
right to sue; and
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(b)  opposed by a person who is a defendant to the Assignee’s action, if
already begun, or a proposed defendant.

Proceedings by Assignee when bankrupt is partner in business
partnership

If a member of a business partnership is adjudicated bankrupt, the court may
authorise the Assignee to bring a proceeding in the names of the Assignee and
the bankrupt’s partner (P).

The Assignee must serve notice on P of the application for authority to bring
the proceeding, and P may oppose the application.

P may apply to the court for a direction that—
(a) P must be paid P’s proper share of the proceeds of the proceeding; or

(b) P must be indemnified by the Assignee against any costs incurred in the
proceeding, on the condition that P does not claim any benefit from the
proceeding.

Any release by P of the debt or demand to which the proceeding relates is void.
Compare: 1967 No 54 s 82(2)

Notice by Assignee

Means of giving notice to creditors

Any requirement under this Act that the Assignee give notice to a creditor is
satisfied,—

(a) 1in the case of a natural person, if the notice is—
(i)  delivered to that person; or

(1))  posted to that person’s address or delivered to a box at a document
exchange that that person is using at the time; or

(i11))  sent by facsimile machine to a telephone number used by that per-
son for the transmission of documents by facsimile; or

(iv) emailed to the person at an email address that is used by that per-
son:

(b) in the case of a company, if the notice is sent in accordance with section
388 of the Companies Act 1993:

(c) in the case of an overseas company, if the notice is sent in accordance
with section 390 of the Companies Act 1993:

(d) in the case of a body corporate that is not a company or an overseas
company, if the notice is sent in accordance with section 391(3) of the
Companies Act 1993.

In the absence of proof to the contrary, a notice that is emailed to a person must
be treated as received by the person on the second working day after the date
on which it is emailed, and, in proving that the notice was emailed, it is suffi-
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cient to prove that the notice was properly addressed and sent to the email
address.

Section 223(1)(a)(iii): amended, on 16 December 2017, by section 73(1) of the Electronic Interac-
tions Reform Act 2017 (2017 No 50).

Section 223(1)(a)(iv): inserted, on 16 December 2017, by section 73(2) of the Electronic Interactions
Reform Act 2017 (2017 No 50).

Section 223(2): inserted, on 16 December 2017, by section 73(3) of the Electronic Interactions
Reform Act 2017 (2017 No 50).

Assignee s decisions

Assignee’s discretion

The Assignee may use his or her own discretion in the administration of the
bankrupt’s property, but must have regard to the resolutions of the creditors at
creditors’ meetings.

The Assignee or a creditor may apply to the court for directions if the Assignee
or creditor believes that a resolution of the creditors—

(a)  conflicts with this Act or any legal rule; or

(b)  is unjust or unfair.
Compare: 1967 No 54 s 84

Assignee may apply for directions by court

The Assignee may apply to the court for directions on any question concerning
the operation of this Act.

An Assignee who acts under a direction of the court discharges his or her duty
in relation to the question for which a direction was sought, and it does not
matter that subsequently the direction is invalidated, overruled, or set aside or
becomes ineffective.

However, the Assignee is not protected by subsection (2) if, in obtaining or fol-
lowing the court’s direction, the Assignee was guilty of—

(a)  fraud; or
(b)  deliberate concealment or misrepresentation.
Compare: 1967 No 54 s 85

Appeal from Assignee’s decision

A person (including the bankrupt or a creditor) whose interests, monetary or
otherwise, are detrimentally affected by an act or decision to which this section
applies may apply to the court to reverse or modify the act or decision.

This section applies to—
(a) anact or decision of the Assignee; or

(b)  adecision of a District Court Judge in carrying out an examination under
section 165.
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The application must be made—

(a)  within 15 working days of the act or decision; or

(b)  within the additional time that the court allows.

The court may confirm, reverse, or modify the act or decision.

A creditor who is aggrieved by a decision of the Assignee rejecting the cred-
itor’s claim may make an application under section 239.

Compare: 1967 No 54 s 86
Assignee s accounting records

Assignee must keep proper accounting records
Every Assignee must—

(a)  keep proper accounting records for each bankruptcy, in the prescribed
form; and

(b)  verify those records by statutory declaration, when required by the court.
A creditor or any person who has an interest may inspect the Assignee’s
accounting records for a particular bankruptcy.

Compare: 1967 No 54 s 132(1), (2)

Assignee’s final statement of receipts and payments
The Assignee must prepare a final statement of receipts and payments—

(a) assoon as practicable after the distribution of the final dividend has been
determined; or

(b)  when the whole of the bankrupt’s property has been realised, if there are
insufficient assets to pay all the proofs of debt.

The final statement of receipts and payments must show in detail the receipts
and payments in respect of the bankrupt’s estate.

The Assignee must provide a copy of the final statement of receipts and pay-
ments to any creditor, or other person who has an interest, if the creditor or
other person requests a copy.

The copy must be provided within 20 working days after the Assignee receives
the request.
Compare: 1967 No 54 s 132(2)—(5)

Section 228(2): replaced, on 30 May 2017, by section 109 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 228(3): replaced, on 30 May 2017, by section 109 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 228(4): inserted, on 30 May 2017, by section 109 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).
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Auditor-General may audit Assignee’s accounts
The Auditor-General may, at the Auditor-General’s discretion, audit—
(a)  the Assignee’s accounting records for any bankruptcy:

(b) any statement of accounts and statement of financial position prepared
by the Assignee under section 228:

(c) any account maintained by the Assignee for the purposes of this Act.
Compare: 1967 No 54 s 132A

Assignee may return or destroy accounting records

After 1 year after the discharge of the bankrupt, the Assignee may dispose of
the accounting records deposited with the Assignee for the purposes of the
bankruptcy by—

(a)  delivering them to the bankrupt or the bankrupt’s personal representa-
tive, if requested; or

(b)  destroying or otherwise disposing of them.
Compare: 1967 No 54 s 136

Subpart 9—Creditors’ claims
Provable debts

Meaning of provable debt

A provable debt is a debt or liability that a creditor of the bankrupt may prove
in the bankruptcy.

A creditor’s claim form is the document that a creditor submits to the
Assignee for the purpose of proving the debt.

A debt is proved when it is admitted by the Assignee.

What debts are provable debts
A provable debt is a debt or liability that the bankrupt owes—
(a) atthe time of adjudication; or

(b) after adjudication but before discharge, by reason of an obligation incur-
red by the bankrupt before adjudication.

A fine, penalty, sentence of reparation, or other order for the payment of money
that has been made following any conviction or order made under section 106
of the Sentencing Act 2002—

(a) isnota provable debt; and

(b) isnot discharged when the bankrupt is discharged from bankruptcy.
Compare: 1967 No 54 s 87
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Procedure for proving debt

Creditor must submit creditor’s claim form

A creditor, including a creditor who has a preferential claim, who wishes to
claim in the bankruptcy must submit a creditor’s claim form to the Assignee
within the specified time.

In subsection (1), specified time means the time for submitting the claim form
that is specified by the Assignee by notice to the creditor or that is specified by
the Assignee by advertisement in the prescribed manner.

The claim form must comply with the prescribed formalities.

A creditor must submit the claim form in accordance with the prescribed pro-
cedure.

The creditor must bear the costs of proving the debt, unless the court makes an
order as to the creditor’s costs under section 242.

The creditor may amend or withdraw the claim form, but an amended form
must comply with the formalities prescribed for the original claim form.

Compare: 1967 No 54 s 88(1), (2), (3), (5)
Role of Assignee in examining creditor s claim form

Assignee must examine creditor’s claim form

The Assignee must examine each creditor’s claim form and the grounds of the
debt, unless the Assignee considers it likely that no dividend will be paid to
creditors.

After examining the claim form, the Assignee must, as soon as practicable, do
1 or more of the following:

(a)  admit the claim, in whole or in part:
(b)  reject the claim, in whole or in part:

(c)  require further evidence in support of the claim.
Compare: 1967 No 54 s 89(1)

Assignee must give creditor notice of grounds of rejection

If the Assignee rejects a creditor’s claim, or part of it, the Assignee must, as
soon as practicable, give the creditor notice of the Assignee’s grounds for
rejecting the claim.

Compare: 1967 No 54 s 89(3)

Assignee’s power to obtain evidence of debt

The Assignee may summon for examination, and examine (on oath or other-
wise), any of the following persons:

(a)  aperson who has submitted a creditor’s claim:

93


https://www.legislation.govt.nz/pdflink.aspx?id=DLM382862
https://www.legislation.govt.nz/pdflink.aspx?id=DLM382863
https://www.legislation.govt.nz/pdflink.aspx?id=DLM382863

Version as at

Part 3 s 237 Insolvency Act 2006 5 April 2025

2

237
(1)

2

238
(1)

2

3)

239
(D

2

3)

94

(b)  aperson who has made a declaration or statement as part of a creditor’s
claim:

(c) aperson who is capable of giving evidence concerning a creditor’s claim
or the debt to which the claim relates.

If a person (A) who has been summoned under this section fails to attend, or
attends but refuses to be sworn or give evidence, and has no reasonable excuse,
the court may—

(a) on the Assignee’s application, by warrant have A arrested and brought
for examination by the court; and

(b)  order A to pay all the expenses arising out of A’s arrest and examination,
if the court thinks that A’s evidence was necessary for deciding whether
the creditor’s claim in question should be admitted or rejected.

Compare: 1967 No 54 s 89(2)

Notice to Assignee to admit or reject creditor’s claim

The bankrupt or any creditor may give the Assignee notice to admit or reject a
creditor’s claim.

If, after 10 working days after receiving the notice, the Assignee has not made
a decision admitting or rejecting the creditor’s claim, on the application of the
bankrupt or the creditor the court may—

(a) admit or reject the claim; or

(b)  make any other order that it thinks appropriate.
Compare: 1967 No 54 s 89(6)

Court may cancel creditor’s claim

The court may make an order cancelling an admitted creditor’s claim or reduc-
ing the amount claimed, if it considers that the claim was improperly admitted.

The court may make the order on the application of the Assignee, the bankrupt,
or any creditor.

The court must not make an order under subsection (1) unless the creditor who
submitted the claim has been served with the application.

Compare: 1967 No 54 s 89(5)

Court may reverse or modify Assignee’s decision rejecting creditor’s claim

A creditor whose claim has been rejected by the Assignee may apply to the
court for an order modifying or reversing the Assignee’s decision.

The creditor must apply within 15 working days after the creditor receives the
Assignee’s notice of rejection of the claim, or within the additional time that
the court allows.

The court may—

(a) reverse or modify the Assignee’s decision in whole or in part; or
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(b) confirm it.

A creditor has no right to prove for a debt or liability that has been rejected by
the Assignee, unless the creditor has made an application under this section.
Compare: 1967 No 54 s 89(4)

Parties to application to court in relation to creditor’s claim

This section applies to an application that is made under section 237, 238, or
section 239.

If the applicant is not the Assignee, the applicant must name and serve the
Assignee as a party to the proceeding.

The bankrupt and any creditor may give notice to the court hearing the applica-
tion, and, on doing so, become parties to the proceeding.
Compare: 1967 No 54 s 89(7)

Which court may hear application in relation to creditor’s claim

If the creditor’s claim is for a sum of not more than $350,000, an application
under section 237, 238, or 239 may be made to the District Court.

In that case, the provisions of the District Court Act 2016 as to appeals and the
transfer of proceedings to the High Court apply as if the application were an
action and the amount of the creditor’s claim in dispute were the amount of a
claim in the action.

If the creditor’s claim is for a sum of more than $350,000, an application under
section 237, 238, or 239 may be made to the High Court.

In that case, the decision of the High Court may be taken on appeal to the
Court of Appeal by—

(a) any party to the proceeding, if the High Court gives that party leave to
appeal:

(b) any aggrieved person.

Compare: 1967 No 54 s 89(8), (9)

Section 241(1): amended, on 1 March 2017, by section 261 of the District Court Act 2016 (2016
No 49).

Section 241(2): amended, on 1 March 2017, by section 261 of the District Court Act 2016 (2016
No 49).

Section 241(3): amended, on 1 March 2017, by section 261 of the District Court Act 2016 (2016
No 49).

Court may make order as to costs

On an application under section 237, 238, or 239, the court hearing the applica-
tion may, if it thinks it appropriate, order that—

(a) any costs of a creditor be added to the creditor’s claim:

(b) any costs of any party to the proceeding be paid out of the bankrupt’s
estate:
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(c) any costs be paid by any party to the proceedings, except the Assignee.
Compare: 1967 No 54 s 8§9(10)

Secured creditors

Secured creditor’s options in relation to property subject to charge
A secured creditor may—
(a) realise property subject to a charge, if entitled to do so (Option 1); or

(b)  value the property subject to the charge and prove in the bankruptcy as
an unsecured creditor for the balance due (if any) after deducting the
amount of the valuation (Option 2); or

(c)  surrender the charge to the Assignee for the general benefit of the credit-
ors and prove in the bankruptcy as an unsecured creditor for the whole
debt (Option 3).

Despite subsection (1), a secured creditor may exercise Option 1 whether or
not the creditor has exercised Option 2.

Compare: 1993 No 105 s 305(1), (2)

Assignee may require secured creditor to choose option

The Assignee may at any time, by notice in writing, require a secured creditor,
within 20 working days after receipt of the notice, to—

(a) choose one of the options in section 243(1); and

(b)  if the creditor chooses Option 2 or Option 3, exercise that option within
the 20-working day period.

A secured creditor who has been served with a notice under subsection (1) and
fails to comply—

(a)  1s treated as having surrendered the charge to the Assignee under Option
3 in section 243(1) for the general benefit of the creditors; and

(b)  may prove as an unsecured creditor for the whole debt.

Compare: 1993 No 105 s 305(8), (9)

Assignee not required to act in relation to certain property subject to
charge

The Assignee may, but is not required to, carry out any duty or exercise any
power in relation to property that is subject to a charge, except property subject
to a charge that has been surrendered under section 243(1)(c) or 244(2)(a).

Compare: 1993 No 105 s 254(a)

Realisation of property subject to security

A secured creditor who realises property subject to a charge may prove as an
unsecured creditor for any balance due after deducting the net amount realised.
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(2) However, subsection (1) does not apply if the Assignee has accepted a valu-
ation and creditor’s claim under section 249.

(3) A secured creditor who realises property subject to a charge must account to
the Assignee for any surplus remaining after the following amounts have been
paid:

(a)  the amount of the debt:

(b) interest payable on the debt up to the time when it is paid:

(c) any proper payments to the holder of any other charge over the property.

Compare: 1993 No 105 s 305(3)

247 Valuation of charge and proof for balance due

(1)  This section applies if a secured creditor values the property subject to the
charge and seeks to prove as an unsecured creditor for the balance due after
deducting the amount of the valuation.

(2)  The valuation and the claim for the balance must—

(a)  be made in the prescribed creditor’s claim form; and

(b)  contain full particulars of the valuation and the debt; and

(c) contain full particulars of the charge, including the date when it was
given; and

(d)  1identify any documents that substantiate the debt and the charge.

(3)  The creditor must produce any document identified under subsection (2)(d) if
required by the Assignee.

Compare: 1993 No 105 s 305(4), (5)

248 False claim by secured creditor

(1) A person commits an offence if that person—

(a) makes, or authorises the making of, a claim under section 247(1) that is
false or misleading in a material particular knowing that it is false or
misleading; or

(b)  omits, or authorises the omission of, any matter from a claim under sec-
tion 247(1) knowing that the omission makes the claim false or mislead-
ing.

(2) A person who commits an offence under this section is liable on conviction to

imprisonment for a term not exceeding 5 years or to a fine not exceeding
$200,000 or both.

Compare: 1993 No 105 s 305(11)

Section 248(2): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).
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Assignee’s powers when secured creditor values property subject to charge
and proves for balance

If a secured creditor values the property subject to the charge and seeks to
prove for the balance due, the Assignee must—

(a)  accept the valuation and the creditor’s claim; or
(b)  reject the valuation and creditor’s claim in whole or in part.

If the Assignee rejects the valuation and creditor’s claim, the creditor may sub-
mit a revised valuation and creditor’s claim form within 10 working days after
receiving notice of the rejection.

The Assignee may revoke or amend a decision rejecting a valuation and cred-
itor’s claim, if the Assignee subsequently thinks that the decision was wrong.

If the Assignee accepts the valuation and creditor’s claim, the Assignee may, at
any time before the creditor realises the property, redeem the charge by paying
the amount of the valuation to the creditor.

In subsection (4), the Assignee accepts the valuation and creditor’s claim if the
Assignee—

(a)  accepts the original or an amended valuation and creditor’s claim:

(b) accepts a valuation and creditor’s claim after amending or revoking a
decision to reject a valuation and creditor’s claim.

Compare: 1993 No 105 s 305(6), (7)
Secured creditor who surrenders charge may withdraw surrender or
submit new creditor’s claim

This section applies to a secured creditor who has surrendered a charge under
Option 3 in section 243(1)(c) or under section 244(2).

The creditor may, with the leave of the court or the Assignee and subject to the
terms and conditions that the court or the Assignee imposes,—

(a)  withdraw the surrender and rely on the charge; or
(b)  submit a new creditor’s claim under section 243(1)(c) or 244(2)(b).

Subsection (2) does not apply if the Assignee has already realised the property
subject to the charge.

Compare: 1993 No 105 s 305(10)
Creditors’ claims subject to uncertainty

Assignee may estimate amount of uncertain creditor’s claim

If a creditor’s claim is subject to a contingency or is for damages, or if, for
some other reason, the amount of the claim is uncertain, the Assignee may esti-
mate the amount of the claim.

Compare: 1967 No 54 s 98; 1993 No 105 s 307(1)


https://www.legislation.govt.nz/pdflink.aspx?id=DLM322329
https://www.legislation.govt.nz/pdflink.aspx?id=DLM322329
https://www.legislation.govt.nz/pdflink.aspx?id=DLM383225
https://www.legislation.govt.nz/pdflink.aspx?id=DLM322333

Version as at
5 April 2025 Insolvency Act 2006 Part 3 s 254

252

253
(1)

2

254
(1)

2

3)

Application to court to determine amount of uncertain creditor’s claim

The court must determine the amount of an uncertain creditor’s claim on the
application of—

(a) the Assignee, if the Assignee chooses not to estimate the amount:

(b) a creditor, if the Assignee has estimated the amount and the creditor is
aggrieved by the estimate.

Compare: 1967 No 54 s 99; 1993 No 105 s 307(2)

Creditors’ claims payable after adjudication

Creditor’s claim payable 6 months or more after adjudication

A creditor’s claim that would, but for the bankruptcy, be payable 6 months or
more after the date of adjudication is treated as a claim for the present value of
the debt.

The present value of the debt is calculated by deducting interest at the interest
rate as defined in section 12(3) of the Interest on Money Claims Act 2016 (as
at the date of adjudication) for the period from the date of adjudication to the
date when the debt would be payable.

Compare: 1967 No 54 s 95; 1993 No 105 s 309

Section 253(2): amended, on 1 January 2018, by section 29 of the Interest on Money Claims Act
2016 (2016 No 51).

Set-off

Mutual credit and set-off

If there have been mutual credits, mutual debts, or other mutual dealings
between a bankrupt and another person,—

(a)  an account must be taken of what is due from the one party to the other
in respect of those credits, debts, or dealings; and

(b) an amount due from one party to the other must be set off against an
amount due from the other party; and

(c) only the balance of the account may be proved in the bankruptcy, or is
payable to the Assignee, as the case may be.

However, a person (A) may not claim the benefit of any set-off against an

amount due by the bankrupt if, when A gave credit to the bankrupt, A had

notice of an available act of bankruptcy by the bankrupt.

A creditor of the bankrupt who claims a set-off must declare in that person’s
creditor’s claim form that, when the creditor gave the bankrupt credit, the cred-
itor did not have notice of an available act of bankruptcy by the bankrupt.

Compare: 1967 No 54 s 93; 1993 No 105 s 310(1)
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In this section and in sections 256 to 263, unless the context otherwise
requires,—

Bank means the Reserve Bank of New Zealand

bilateral netting agreement means an agreement that provides in respect of 2
transactions between 2 persons to which the agreement applies—

(a)  that on the occurrence of an event specified in the agreement, all or any
of those transactions must (or may, at the option of a party) be termin-
ated and—

(i)  an account must be taken of all money due between the parties in
respect of the terminated transactions; and

(i1)  all obligations in respect of that money must be satisfied by pay-
ment of the net amount due from or on behalf of the party having
a net debit to or on behalf of the party having a net credit; or

(b)  that each transaction is to be debited or credited to an account with the
effect that the rights and obligations of each party that existed in respect
of the relevant account before the transaction are extinguished and
replaced by rights and obligations in respect of the net debit due on the
relevant account after taking into account that transaction; or

(c) that amounts payable by each party to the other party are to be paid or
satisfied by payment of the net amount of those obligations by the party
having a net credit,—

but does not include any bilateral netting agreement that is part of a multilateral
netting agreement

clearing house means a person that provides clearing or settlement services in
respect of financial transactions between parties to a multilateral netting agree-
ment

multilateral netting agreement means an agreement that provides for the
settlement between more than 2 persons of payment obligations arising under
transactions that are subject to the agreement, and that provides, in respect of
transactions to which it relates, that debits and credits arising between the par-
ties are to be brought into account so that amounts payable to each party are
satisfied by—

(a) payment by or on behalf of each party having a net debit to or on behalf
of a clearing house (whether as agent or as principal) or a party having a
net credit; and

(b)  receipt by or on behalf of each party having a net credit from or on
behalf of a clearing house (whether as agent or as principal) or a party
having a net debit



Version as at
5 April 2025 Insolvency Act 2006 Part 3 s 257

256
(1

2

257

netted balance means any amount calculated under a netting agreement as the
net debit payable by or on behalf of a party to the agreement to or on behalf of
another party to the agreement in respect of all transactions or any transaction
to which the netting agreement applies

netting agreement means a bilateral netting agreement or a recognised multi-
lateral netting agreement

recognised clearing house means a clearing house declared under section
310K of the Companies Act 1993 to be a recognised clearing house

recognised multilateral netting agreement means a multilateral netting
agreement that is contained in, or is subject to, the rules of a recognised clear-
ing house.

Compare: 1967 No 54 s 93A

Application of set-off under netting agreement
Sections 255 to 263 apply—
(a) to anetting agreement—

(i)  made in or evidenced by writing; and

(i1)  in respect of which the application of sections 255 to 263 has not
been expressly excluded; and

(iii)) whether made before or after the commencement of this section;
and

(b)  to all obligations under a netting agreement (whether those obligations
are payable in New Zealand currency or in some other currency).

Sections 255 to 263 apply despite—

(a) any disposal of rights under a transaction that is subject to a netting
agreement in contravention of a prohibition in the netting agreement; or

(b)  the creation of a charge or other interest in respect of the rights referred
to in paragraph (a) in contravention of a prohibition in the netting agree-
ment.

Compare: 1967 No 54 s 93B

Calculation of netted balance
If a person who is a party to a netting agreement is bankrupt,—

(a) any netted balance payable by or to the bankrupt must be calculated in
accordance with the netting agreement; and

(b) that netted balance constitutes the amount that may be claimed in the
bankruptcy or is payable to the bankrupt, as the case may be, in respect
of the transactions that are included in the calculation.

Compare: 1967 No 54 s 93C
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Mutuality required for transactions under bilateral netting agreements

Sections 255 to 263 apply to transactions that are subject to a bilateral netting
agreement only if those transactions constitute mutual credits or mutual debts.

Subsection (3) applies for the purpose of determining under this section
whether there are mutual credits or mutual debts.

A debt or other liability incurred by a person (T) who holds property as a
trustee is to be regarded as incurred by T in the same capacity as that in which
T holds the property, if T incurs, and is authorised by the terms of the trust to
incur, the debt or other liability acting as the trustee.

Compare: 1967 No 54 s 93D

Section 258(2): inserted, on 31 March 2017, by section 110 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 258(3): inserted, on 31 March 2017, by section 110 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

When mutuality required for transactions under recognised multilateral
netting agreements

Sections 255 to 263 apply to transactions that are subject to a recognised multi-
lateral netting agreement, whether or not those transactions constitute mutual
credits or mutual debts.

Despite subsection (1), sections 255 to 263 do not apply to transactions that are
subject to a recognised multilateral netting agreement if—

(a)  those transactions do not constitute mutual credits or mutual debts; and

(b)  a party to any of those transactions is acting as a trustee for another per-
son; and

(c) the party acting as trustee is not authorised by the terms of the trust of
which the party is a trustee to enter into the transaction.

Compare: 1967 No 54 s 93E

Application of set-off under section 254 to transaction subject to netting
agreements

Section 254 does not apply to transactions that are subject to a netting agree-
ment to which sections 255 to 263 apply.

However, a netted balance is to be treated as an amount to which section 254
applies if the bankrupt and the other party to the netting agreement have mutual
credits or mutual debts between them that are not subject to the netting agree-
ment.

Compare: 1967 No 54 s 93F

Transactions under netting agreement and insolvent transactions

Nothing in sections 255 to 263 prevents the operation of section 194 in relation
to any transaction to which a netting agreement applies.
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For the purposes of section 194, the following are obligations incurred:

(a) a transaction entered into by a bankrupt under a netting agreement if the
effect of the transaction is to reduce any netted balance payable by or to
the bankrupt:

(b)  a netting agreement entered into by a bankrupt to the extent that the
effect of entering into the netting agreement is to reduce any amount that
was owing by or to the bankrupt at the time the bankrupt entered into the
agreement.

Compare: 1967 No 54 s 93G

Set-off under netting agreement not affected by notice under section
206(2)

The filing of a notice under section 206(2) in respect of a transaction that is
subject to a netting agreement does not affect the operation of section 257 in
respect of the transaction, and that section continues to apply to the transaction
until the transaction is cancelled under section 206.

Compare: 1967 No 54 s 93H

Disclaimer of onerous property and termination of netting agreement not
permitted

The Assignee must not—

(a)  disclaim, under section 117 or 125, any property of a bankrupt that
relates to a transaction under a netting agreement:

(b) terminate, under section 187, a netting agreement or any contract of a
bankrupt that constitutes a transaction under a netting agreement.

Compare: 1967 No 54 s 931
Interest

Pre-adjudication interest
A creditor may claim interest up to the date of adjudication,—

(a) in the case of contract debt interest, at the rate specified in the contract
that provides for interest on the debt; or

(b)  in the case of judgment debt interest, at the rate payable on the debt.
Compare: 1993 No 105 s 311(1)

Post-adjudication interest at prescribed rate if surplus remains

The Assignee must pay interest on all admitted creditors’ claims at the pre-
scribed rate if there are surplus assets left after the Assignee has paid the
claims.

The Assignee must pay interest from the date of adjudication to the date when
each debt is paid.
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If the surplus is not enough to pay interest in full on all debts, payment of inter-
est must abate rateably among them all.

Example

A and B are the only creditors of the bankrupt, C. A’'s contract with C provided for
interest of 20%, but B’s contract did not provide for interest. C’s bankruptcy com-
menced on 1 April 2002. At that date—(1) C owed A $1,000 plus $100 contractual
debt interest; and (2) C owed B $2,000 but no interest. A can prove in the bank-
ruptcy for $1,100 and B for $2,000. The Assignee pays their claims in full on 1 April
2003, 1 year after the commencement of the bankruptcy. If there are surplus
assets after the Assignee has paid the claims of A and B in full, the Assignee must
use the surplus to pay interest on both debts for the period from 1 April 2002 to
1 April 2003. If there is enough, and assuming that the prescribed rate is 10%, the
Assignee must pay A $110 and B $200 in post-adjudication interest. Assume that
the Assignee has a surplus of only $155. In that case A and B share pro rata, so
that A is paid $55 in post-adjudication interest, and B is paid $100.

Compare: 1993 No 105 s 311(2)

Additional post-adjudication interest on contract or judgment debt if
surplus remains

If there is a surplus after the Assignee has paid post-adjudication interest at the

prescribed rate under section 265, the Assignee must pay additional post-adju-

dication interest on admitted proofs for a contract debt or judgment debt, by

making up,—

(a) in the case of a contract debt, the difference between the prescribed rate
and the rate specified in the contract:

(b) in the case of a judgment debt, the difference between the prescribed rate
and the rate payable on the debt.

The Assignee must pay interest from the date of adjudication to the date when

each creditor’s claim is paid.

If the surplus is not enough to pay additional post-adjudication interest in full

on the creditors’ claims eligible for that interest, payment of interest must abate

rateably among them all.

Compare: 1967 No 54 s 94; 1993 No 105 s 311(3)

Meaning of prescribed rate

In sections 265 and 266, prescribed rate means the interest rate as defined in
section 12(3) of the Interest on Money Claims Act 2016 (as at the date when
the claim is paid).

Compare: 1993 No 105 s 311(4)

Section 267: amended, on 1 January 2018, by section 29 of the Interest on Money Claims Act 2016
(2016 No 51).
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Miscellaneous provisions relating to creditors’ claims

Creditor must deduct trade discounts

A creditor must deduct from the creditor’s claim any trade discount that the
creditor would have given a debtor if the debtor had not become bankrupt.

Compare: 1967 No 54 s 92

Proof when charge void

If a creditor’s charge is wholly or partly void under the provisions of this or
any other Act, the creditor may prove as an unsecured creditor,—

(a)  if the charge is wholly void, for the whole of the debt; or

(b)  if the charge is partly void, to the extent that the debt is unsecured.
Compare: 1967 No 54 s 96

Judgment creditor may prove for costs

A person who obtained an order for costs against the bankrupt before adjudica-
tion may prove for the amount of the costs when the costs are fixed, even if the
amount is fixed only after adjudication.

Compare: 1967 No 54 s 100

Company may prove for unpaid calls

This section applies if the bankrupt, at the time of adjudication, is a shareholder
of'a company that has not been put into liquidation.

The company may prove for—

(a)  the amount of unpaid calls on the bankrupt made before adjudication in
respect of the bankrupt’s shares; and

(b)  the value of the liability to calls to be made in the period of 1 year after
adjudication.

The value referred to in subsection (2)(b) must be estimated—
(a) asagreed by the Assignee and the company; or
(b) if the Assignee and the company cannot agree, as directed by the court.

This section does not affect the provisions of sections 103 and 268 of the Com-
panies Act 1993 in the event that the company is put into liquidation.

Compare: 1967 No 54 ss 101(1), 102

When guarantor for bankrupt may prove
This section applies if a person (A)—

(a) 1is, at the time of adjudication, guarantor of, or liable for a debt or liabil-
ity of, the bankrupt; and

(b)  discharges the debt or liability, even after adjudication.
A has the benefit of the rules in subsections (3) and (4).
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If the creditor in question has submitted a creditor’s claim form for the debt or
liability, A may stand in the creditor’s place in respect of the claim.

If the creditor in question has not submitted a creditor’s claim form for the debt

or liability, A may—

(a) prove for the payment that A has made as if the payment were a debt,
without disturbing dividends already paid to the creditor in the bank-
ruptcy; and

(b)  receive dividends paid subsequently.

Compare: 1967 No 54 s 103

Subpart 10—Distribution of assets

Priority of payments for distribution of bankrupt’s assets

The Assignee must pay, out of the money received by him or her by the realisa-
tion of the property of the bankrupt, the preferential claims set out in section
274 to the extent and in the order of priority specified in that section and sec-
tions 275 to 279.

After paying the preferential claims in accordance with subsection (1), the
Assignee must pay any remaining money to the general creditors in accordance
with section 280.

After paying the general creditors in accordance with subsection (2), the
Assignee must pay any remaining money to the bankrupt in accordance with
section 281.

Any money received by the Assignee by the realisation of the property of the
bankrupt that is not able to be paid in accordance with subsections (1) to (3),
must be paid to Public Trust in accordance with section 283.

Other than as set out in section 275(1)(b) and (3), subsection (1) is subject to—
(a) the powers of secured creditors referred to in section 4(c); and

(b)  any other enactment.
Compare: 1993 No 105 ss 312, 313

Preferential claims

Priority of payments to preferential creditors
The Assignee must first pay, in the order of priority in which they are listed,—

(a) the fees and expenses properly incurred by the Assignee in carrying out
the duties and exercising the powers of the Assignee, and the remuner-
ation of the Assignee; and

(b)  the reasonable costs of a creditor in procuring the order of adjudication,
including the reasonable costs incurred between lawyer and client in pro-
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curing the order, inclusive of and subsequent to the preparation and fil-
ing of the creditor’s application for adjudication; and

to any creditor who protects, preserves the value of, or recovers property
of the bankrupt for the benefit of the bankrupt’s creditors by the payment
of money or the giving of an indemnity,—

(i)  the amount received by the Assignee by the realisation of that
property, up to the value of that creditor’s unsecured debt; and

(1)  the amount of the costs incurred by that creditor in protecting, pre-
serving the value of, or recovering that property.

After paying the claims referred to in subsection (1), the Assignee must next
pay, to the extent that they remain unpaid, the following claims:

(a)

(aa)

(b)

(c)

(d)

(e)

()

subject to section 276(1), all wages or salary of any employee, whether
or not earned wholly or in part by way of commission, and whether pay-
able for time or for piece work, in respect of services provided to the
bankrupt during the 4 months before the adjudication:

subject to section 276(1), all untransferred amounts of an employee’s
payroll donations by an employer or PAYE intermediary under section
169B of the Tax Administration Act 1994 during the 4 months before the
adjudication:

subject to section 276(1), any holiday pay payable to an employee on the
termination of his or her employment before, or because of, the adjudi-
cation:

subject to section 276(1), any compensation for redundancy owed to an
employee that accrues before, or because of, the adjudication:

subject to section 276(1), amounts deducted by the bankrupt from the
wages or salary of an employee in order to satisfy obligations of the
employee (including amounts payable to the Commissioner of Inland
Revenue in accordance with section 163(1) of the Child Support Act
1991 and section 167(2) of the Tax Administration Act 1994 as applied
by section 70 of the Student Loan Scheme Act 2011):

subject to section 276(1), any reimbursement or payment provided for,
or ordered by, the Employment Relations Authority, the Employment
Court, or the Court of Appeal under section 123(1)(b) or section 128 of
the Employment Relations Act 2000, to the extent that the reimburse-
ment or payment does not relate to any matter set out in section
123(1)(c) of the Employment Relations Act 2000, in respect of wages or
other money or remuneration lost during the 4 months before the adjudi-
cation:

amounts that are preferential claims under section 172(2) and (3):
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(g) all amounts payable to the Commissioner of Inland Revenue in accord-
ance with section 167(2) of the Tax Administration Act 1994 as applied
by section 67 of the KiwiSaver Act 2006:

(ga) all employer contributions payable to the Commissioner of Inland Reve-
nue under Part 3, subpart 3 of the KiwiSaver Act 2006, including com-
pulsory employer contributions unpaid and specified in a notice under
section 141(5) of that Act:

(h)  all sums that, by any other enactment, are required to be paid in accord-
ance with the priority established by this subsection.

After paying the claims referred to in subsection (2), the Assignee must next
pay all sums, for which a buyer is a creditor in the bankruptcy under section
36J of the Fair Trading Act 1986,—

(a) paid by the buyer to a seller on account of the purchase price of goods;
or

(b)  to which the buyer is or becomes entitled to receive from a seller under
section 36H of the Fair Trading Act 1986.

After paying the claims referred to in subsection (3), the Assignee must next
pay the amount of any costs referred to in section 333(4)(c).

After paying the claims referred to in subsection (4), the Assignee must next
pay, to the extent that it remains unpaid to the Commissioner of Inland Reve-
nue or to the Comptroller of Customs, as the case may require, the amount of—

(a) tax payable by the bankrupt in the manner required by Part 3 of the
Goods and Services Tax Act 1985; and

(b) tax deductions made by the bankrupt under the PAYE rules of the
Income Tax Act 2007; and

(c)  non-resident withholding tax deducted by the bankrupt under the NRWT
rules of the Income Tax Act 2007; and

(d)  resident withholding tax deducted by the bankrupt under the RWT rules
of the Income Tax Act 2007; and

(e) duty payable within the meaning of section 5(1) of the Customs and
Excise Act 2018.
Compare: 1967 No 54 s 104(1); 1993 No 105 Schedule 7 cls 1-5

Section 274(2)(aa): inserted, on 7 January 2010, by section 863 of the Taxation (International Taxa-
tion, Life Insurance, and Remedial Matters) Act 2009 (2009 No 34).

Section 274(2)(aa): amended, on 1 April 2019, by section 259 of the Taxation (Annual Rates for
2017-18, Employment and Investment Income, and Remedial Matters) Act 2018 (2018 No 5).

Section 274(2)(d): amended, on 1 April 2012, by section 223 of the Student Loan Scheme Act 2011
(2011 No 62).

Section 274(2)(ga): inserted, on 1 April 2023, by section 223(2) of the Taxation (Annual Rates for
2022-23, Platform Economy, and Remedial Matters) Act 2023 (2023 No 5).

Section 274(3) : amended, on 17 June 2014, by section 41(2) of the Fair Trading Amendment Act
2013 (2013 No 143).
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Section 274(3)(b) : amended, on 17 June 2014, by section 41(2) of the Fair Trading Amendment Act
2013 (2013 No 143).

Section 274(5): amended, on 1 October 2018, by section 443(3) of the Customs and Excise Act 2018
(2018 No 4).

Section 274(5)(b): amended, on 1 April 2008, by section ZA 2(1) of the Income Tax Act 2007 (2007
No 97).

Section 274(5)(c): amended, on 1 April 2008, by section ZA 2(1) of the Income Tax Act 2007 (2007
No 97).

Section 274(5)(d): amended, on 1 April 2008, by section ZA 2(1) of the Income Tax Act 2007 (2007
No 97).

Section 274(5)(e): amended, on 1 October 2018, by section 443(3) of the Customs and Excise Act
2018 (2018 No 4).

Conditions to priority of payments to preferential creditors
The claims listed in each of subsections (2), (3), (4), and (5) of section 274—

(a) rank equally among themselves and, subject to any maximum payment
level specified in any legislation, must be paid in full, unless the prop-
erty of the bankrupt is insufficient to meet them, in which case they
abate in equal proportions; and

(b) in so far as the property of the bankrupt available for payment of those
claims is insufficient to meet them,—

(i)  have priority over the claims of any person under a security inter-
est to the extent that the security interest—

(A) is over all or any part of the bankrupt’s accounts receivable
and inventory or all or any part of either of them; and

(B) is not a purchase money security interest that has been per-
fected at the time specified in section 74 of the Personal
Property Securities Act 1999; and

(C) is not a security interest that has been perfected under the
Personal Property Securities Act 1999 at the date of adjudi-
cation and that arises from the transfer of an account receiv-
able for which new value is provided by the transferee for
the acquisition of that account receivable (whether or not
the transfer of the account receivable secures payment or
performance of an obligation); and

(i)  must be paid accordingly out of any accounts receivable or inven-
tory subject to that security interest (or their proceeds).

For the purposes of subsection (1)(b), the terms account receivable, inven-
tory, new value, proceeds, purchase money security interest, and security
interest have the same meanings as in the Personal Property Securities Act
1999.
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To the extent that the claims to which subsection (1) applies are paid out of
property referred to in paragraph (b) of that subsection, the amount so paid is
an unsecured debt due by the bankrupt to the secured party.

Compare: 1993 No 105 Schedule 7 cls 9, 10

Section 275(1)(a): amended, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021
(2021 No 7).

Provisions concerning preferential payments to employees

The total sum to which priority is to be given under any, or all, of paragraphs
(a) to (e) of section 274(2) must not, in the case of any one employee, exceed
$31,820 or any greater amount that is prescribed under subsection (2) at the
date of adjudication.

The sum stated in subsection (1) must be adjusted as follows:

(a)  subject to paragraph (d), an adjustment must be made, by the Governor-
General by Order in Council, after the 3-year period starting on 1 July
2006 and ending on 30 June 2009 and after every 3-year period follow-
ing that (an adjustment period):

(b)  subject to paragraph (d), the Order in Council must be made within 3
months of the end of an adjustment period:

(c) each adjustment must reflect any overall percentage increase, over the
relevant adjustment period, in average weekly earnings (total, private
sector), calculated by reference to the last QES within the relevant
adjustment period:

(d) if, in an adjustment period, there is no change, or an overall decrease, in
the percentage movement in average weekly earnings (total, private sec-
tor), as so calculated, no adjustment may be made for that adjustment
period:

(e) if, in accordance with paragraph (d), no adjustment is made, the next
adjustment made for any succeeding adjustment period must reflect any
overall percentage increase in average weekly earnings (total, private
sector) between the date of the last adjustment and the end of the rele-
vant adjustment period for which the adjustment is to be made:

(f)  all adjustments are cumulative and must be rounded to the nearest $20:

(g) any correction to the QES on which an adjustment is based must be dis-
regarded until the adjustment that takes effect in the following adjust-
ment period, which must reflect the corrected information in the calcula-
tion of that adjustment and must otherwise be made in accordance with
this subsection.

The sum stated in subsection (1), or any greater amount prescribed under sub-
section (2) that applies on the date on which a debtor is adjudicated bankrupt,
continues to apply to that bankruptcy regardless of any change to that sum that
is prescribed after the date on which the debtor is adjudicated bankrupt.
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For the purposes of this section and section 274,—

(a) remuneration in respect of a period of holiday or of absence from work
through sickness or other good cause is to be treated as wages in respect
of services rendered to the bankrupt during that period:

(b) employee means any person of any age employed by an employer to do
any work for hire or reward under a contract of service (including a
homeworker as defined in section 5 of the Employment Relations Act
2000):

(c) holiday pay, in relation to a person, means all sums payable to that per-
son by the bankrupt under subpart 1 of Part 2 of the Holidays Act 2003,
and includes all sums that by or under any other enactment or any award,
agreement, or contract of service are payable to that person by the bank-
rupt as holiday pay:

(d) QES means the Quarterly Employment Survey published by Statistics
New Zealand or, if that survey ceases to be published, any measure certi-
fied by the Government Statistician as being equivalent to that survey.

An order under subsection (2)(a) is secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).

Compare: 1967 No 54 s 104(1A), (1B), (3); 1993 No 105 Schedule 7 cls 6, 6A, 12

Legislation Act 2019 requirements for secondary legislation made under this section

Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
it in the Gazette

Presentation  The Minister must present it to the House of LA19s 114, Sch 1
Representatives cl 32(1)(a)
Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116

This note is not part of the Act.

Section 276(1): $31,820 is the maximum priority amount, on 30 September 2024, by clause 3 of the
Insolvency (Maximum Priority Amount) Order 2024 (SL 2024/170).

Section 276(2)(c): amended, on 1 September 2022, by section 107(1) of the Data and Statistics Act
2022 (2022 No 39).

Section 276(2)(g): amended, on 1 September 2022, by section 107(1) of the Data and Statistics Act
2022 (2022 No 39).

Section 276(4)(d): inserted, on 1 September 2022, by section 107(1) of the Data and Statistics Act
2022 (2022 No 39).

Section 276(5): inserted, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021
(2021 No 7).

Subrogation of persons if payment has been made

If a payment has been made to a person (A) on account of any preferential
claim set out in section 274 out of money advanced by another person (B) for
that purpose, then B has, in the bankruptcy, the same right of priority in respect
of the money so advanced as A would have if the payment had not been made.

Compare: 1993 No 105 Schedule 7 cl 7
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Priority given to person who distrains on goods

If a landlord or other person has distrained on goods or effects of the bankrupt
during the 20 working days before the adjudication, the preferential claims set
out in section 274 are a first charge on the goods or effects so distrained, or the
proceeds from their sale; but if any money is paid to a claimant under that
charge, the landlord or other person has the same rights of priority as that
claimant.

Compare: 1993 No 105 Schedule 7 cl 11

Creditors to have priority over creditors of joint bankrupt

If a person (A) is a partner of a firm and is adjudicated bankrupt, any creditors
to whom A is indebted jointly with the other partners of the firm must not
receive any money obtained from the realisation of the separate property of A
until all the separate creditors have had their claims paid in full.

Compare: 1967 No 54 s 106
Payments to general creditors and to bankrupt

Payment of remaining money to general creditors

After paying preferential claims in accordance with sections 274 to 279, the
Assignee must apply the money received by him or her by the realisation of the
property of the bankrupt in satisfaction of all other claims.

The claims referred to in subsection (1) rank equally among themselves and
must be paid in full, unless the money is insufficient to meet them, in which
case they abate in equal proportions.

If, before the date of adjudication, a creditor agrees to accept a lower priority in
respect of a debt than it would otherwise have under this section, nothing in
this section prevents the agreement from having effect according to its terms.

Compare: 1993 No 105 s 313(1)—(3)

Payment of surplus to bankrupt

After paying interest under section 265 and the claims referred to in section
280, the Assignee must pay any surplus to the bankrupt.

This section is subject to section 215.
Compare: 1993 No 105 s 313(4)

Undistributed money paid to Public Trust

Definition of undistributed money
In sections 283 to 289, undistributed money means either of the following:
(a) any money that—

(i)  was received by the Assignee by the realisation of the property of
the bankrupt; and
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(1) remains after the Assignee deducts the costs of obtaining the
Assignee’s release under sections 408 to 410, if applicable; and

(i11)  is required to be paid to any person under sections 274 to 281, but
is not able to be distributed for any reason:

(b)  any money that is required to be distributed under section 358(1), but is
not able to be distributed for any reason.

Section 282: replaced, on 13 January 2020, by section 65 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Undistributed money to be paid to Public Trust

The Assignee must pay any undistributed money to Public Trust.
Compare: 1967 No 54 s 134(1)

Public Trust to hold undistributed money

Public Trust must hold any undistributed money paid to it subject to the claim
of any person who appears to be entitled to that money.

Undistributed money paid to Public Trust is held by Public Trust subject to—
(a)  this Act; and

(b)  the Public Trust Act 2001; and

(c) any other enactment relating to Public Trust.

If there is any inconsistency between the provisions of this Act and any provi-
sions of the Public Trust Act 2001 or any other enactment relating to Public
Trust, this Act prevails.

Compare: 1967 No 54 s 134(1), (2), (7)

Public Trust to pay undistributed money to bankruptcy surplus account

After the expiry of 12 months from the date on which undistributed money is
paid to Public Trust, Public Trust must transfer any undistributed money that
has not been claimed by a person into a bankruptcy surplus account.

Undistributed money transferred into a bankruptcy surplus account—
(a)  1s deemed to be one common and general fund; and

(b)  may be applied without discrimination in accordance with section 286.
Compare: 1967 No 54 s 134(3)

Application of undistributed money held in bankruptcy surplus account

Undistributed money held in the bankruptcy surplus account may be used as
follows:

a or distribution to any person who remains to be paid,—
for distributi yp h 1 be paid
(1)  in the case of a bankruptcy, as set out in section 282(a)(iii):

(i1))  in the case of a debt repayment order, as set out in section 358(1);
and
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(b)  for the purposes of this Act, to the extent and in the manner allowed by
this Act; and

(c) subject to section 287, to replace, to the extent of the deficiency, any
money misappropriated by an Assignee or any person employed under
the provisions of this Act (other than subpart 2 of Part 5); and

(d)  subject to section 288, to meet the costs of court proceedings, obtaining
legal advice, or employing an accountant or other experts in circum-
stances where the creditors of a bankrupt are unable to pay those costs,
or it would be unfair or inequitable that they should do so.

Section 286: replaced, on 13 January 2020, by section 66 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Requisition of Minister required for payment under section 286(c)

Public Trust may pay undistributed money out of the bankruptcy surplus
account under section 286(c) only on the requisition of the Minister of the
Crown who, under the authority of any warrant or with the authority of the
Prime Minister, is for the time being responsible for the administration of this
Act.

Compare: 1967 No 54 s 134(5)

Approval of Official Assignee required for payment under section 286(d)

Public Trust may pay undistributed money out of the bankruptcy surplus
account under section 286(d) only with the approval of the Official Assignee
and subject to any conditions he or she may impose.

Compare: 1967 No 54 s 134(6)

Matters concerning bankruptcy surplus account

Subject to sections 285 to 288, the investment, realisation, and disposition of
undistributed money held in the bankruptcy surplus account, and any profits
accruing from that money, are subject to the provisions of the Public Trust Act
2001.

Undistributed money may be paid out of the bankruptcy surplus account under
section 286(c¢) or (d) without further appropriation than this Act.

Public Trust may make a payment out of the bankruptcy surplus account with-
out being concerned to see or inquire whether Public Trust received any undis-
tributed money or sufficient undistributed money on account of the bankrupt in
respect of whom the application for payment relates whenever an application
for a payment out of that account is made to Public Trust under section 286—

(a) by requisition of the Minister of the Crown who, under the authority of
any warrant or with the authority of the Prime Minister, is for the time
being responsible for the administration of this Act; or
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(b)  with the approval of the chief executive of the department of State that,
with the authority of the Prime Minister, is for the time being responsible
for the administration of this Act; or

(c) by an Official Assignee.
Compare: 1967 No 54 s 134(7), (8)

Part 4
End of bankruptcy

Subpart 1—Discharge from bankruptcy

Automatic discharge from bankruptcy

Automatic discharge 3 years after bankrupt files statement of affairs

A bankrupt is automatically discharged from bankruptcy 3 years after the bank-
rupt files a statement of affairs under section 46 or section 67, but may apply to
be discharged earlier.

However, a bankrupt is not automatically discharged if—

(a) the Assignee or a creditor has objected under section 292 and the objec-
tion has not been withdrawn by the end of the 3-year period referred to
in subsection (1); or

(b)  the bankrupt has to be publicly examined under section 173 and has not
completed that examination; or

(c)  the bankrupt is undischarged from an earlier bankruptcy.
Compare: 1967 No 54 s 107(1), (2), (6)

Automatic discharge of bankrupts who die before filing statement of
affairs

If a bankrupt dies before filing a statement of affairs, the bankrupt is automatic-
ally discharged from bankruptcy 3 years after the bankrupt’s death.

Section 290A: inserted, on 13 January 2020, by section 67 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Effect of automatic discharge

The automatic discharge of the bankrupt has the same effect as if the court
made an order for the bankrupt’s discharge.

Compare: 1967 No 54 s 107(7)

Objection to automatic discharge

The Assignee or, with the permission of the court, a creditor may object to the
bankrupt’s automatic discharge.
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(2)  The objection must be made in the prescribed manner.
Compare: 1967 No 54 s 107(3)

293 Objection may be withdrawn

(1)  An objection to the automatic discharge of the bankrupt may be withdrawn in
the prescribed manner.

(2)  The bankrupt is automatically discharged on the withdrawal of the objection
if—

(a)  the 3-year period referred to in section 290(1) has elapsed; and
(b)  there is no other objection to the discharge that has not been withdrawn;
and
(¢)  neither section 290(2)(b) nor (c) applies.
Compare: 1967 No 54 s 107(4), (5)
Application for discharge from bankruptcy

294 Bankrupt may apply for discharge

(1)  The bankrupt may at any time apply to the court for an order of discharge from
bankruptcy.

(2) However, if the court has previously refused an application by the bankrupt for
a discharge, and has specified the earliest date when the bankrupt may again
apply, the bankrupt must not apply before that date.

(3)  The hearing of the application must be in accordance with section 177.

Compare: 1967 No 54 s 108
Examination concerning discharge from bankruptcy

295 When bankrupt must be examined concerning discharge

(1)  The Assignee must summon the bankrupt to be publicly examined by the court
concerning his or her discharge, and the court must conduct the examination,
if—

(a)  the Assignee or a creditor has objected to the bankrupt’s automatic dis-
charge and the objection has not been withdrawn; or
(b)  the bankrupt is due for automatic discharge but is still undischarged from
an earlier bankruptcy; or
(c)  the bankrupt has been required to be publicly examined under section
173 and has not completed that examination.
(2) The Assignee must summon the bankrupt as soon as practicable after the
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Sections 173 to 181, so far as they are applicable and with the necessary modi-
fications, apply to a public examination under this section.

Compare: 1967 No 54 s 109(1), (3)

Assignee’s report
The Assignee must prepare a report and file it in the court when—
(a)  the bankrupt has applied under section 294 for a discharge; or

(b)  the Assignee has summoned the bankrupt to be examined under section
295.

The Assignee must report as to—

(a)  the bankrupt’s affairs; and

(b)  the causes of the bankruptcy; and

(c)  the bankrupt’s performance of his or her duties under this Act; and
(d)  the manner in which the bankrupt has obeyed orders of the court; and
(e) the bankrupt’s conduct before and after adjudication; and

(f)  any other matter that would assist the court in making a decision as to
the bankrupt’s discharge.
Compare: 1967 No 54 s 109(2)

When creditor must give notice of opposition to discharge

A creditor must give notice to the Assignee and the bankrupt if the creditor
intends to oppose the bankrupt’s discharge on a ground that is not mentioned in
the Assignee’s report.

The notice must—
(a)  set out the ground or grounds for opposing the discharge; and

(b)  be given within the prescribed time.
Compare: 1967 No 54 s 109(4)

Court may grant or refuse discharge

When the court hears an application under section 294 for discharge, or con-
ducts the examination of the bankrupt under section 295, the court may, having
regard to all the circumstances of the case,—

(a) immediately discharge the bankrupt; or

(b)  discharge the bankrupt on conditions (which may include a condition
that the bankrupt consents to any judgment or order for the payment of
any sum of money); or

(c)  discharge the bankrupt but suspend the order for a period; or

(d)  discharge the bankrupt, with or without conditions, at a specified future
date; or
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(e) refuse an order of discharge, in which case the court may specify the
earliest date when the bankrupt may apply again for discharge.

If the court discharges the bankrupt on the condition that the bankrupt consents
to any judgment, and the bankrupt does consent, the court may vary the judg-
ment as it thinks appropriate.

Compare: 1967 No 54 s 110(1), (3)

Court may restrict bankrupt from engaging in business after discharge

The court, when it makes an order of discharge or at any earlier time, may pro-
hibit the bankrupt after discharge from doing any or all of the following things
without the court’s permission:

(a)  entering into, carrying on, or taking part in the management or control of
any business or class of business:

(b)  being a director of any company:

(c) directly or indirectly being concerned, or taking part, in the management
of any company:

(d) being employed by a relative of the bankrupt:

(e) being employed by a company, trust, trustee, or incorporated society that
is managed or controlled by a relative of the bankrupt.

The court may—
(a)  prohibit the bankrupt for a specified period, or without a time limit:

(b) atany time vary or cancel the prohibition.
Compare: 1967 No 54 s 111

Court may reverse order of discharge

The court may, on the application of the Assignee or a creditor, reverse the dis-
charge of a bankrupt at any time before—

(a) 2 years after the discharge, in the case of an absolute discharge; or

(b) 2 years after the discharge takes effect, in the case of a discharge that is
conditional or suspended.

When the court reverses a discharge, the court may then, or at any time after,
make a new order of discharge, whether absolute, suspended, or conditional.

Compare: 1967 No 54 s 112(1), (4)

Grounds for reversing discharge
The court may reverse a discharge if—

(a) the bankrupt has been given notice of the application (including the
grounds relied on by the applicant); and

(b)  the court is satisfied that facts have been established that—
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(i)  were not known to the court when it made the order of discharge;
and

(i1))  had the court known of them, would have justified the court in
refusing a discharge or discharging the bankrupt on conditions.

The court must not reverse a discharge if the facts relied on by the applicant, at
the time when the court made an order discharging the bankrupt,—

(a)  were known to the applicant; or

(b)  could have been known if the applicant had inquired with reasonable dil-
igence.

Compare: 1967 No 54 s 112(1), (2)

Effect of reversal of discharge

The reversal of a discharge does not prejudice or affect the rights or remedies
that any person other than the bankrupt would have had if the discharge had not
been reversed.

Property that has been acquired by the bankrupt after discharge and that is ves-
ted in the bankrupt at the date of the reversal—

(a)  vests in the Assignee subject to any encumbrances; and

(b) must be applied by the Assignee to pay debts that the bankrupt has
incurred since the date of discharge.

Compare: 1967 No 54 s 112(3)
Bankrupt may apply for absolute discharge if conditions of discharge too
onerous

A bankrupt who cannot comply with any or all of the conditions of his or her
discharge may apply to the court for an absolute discharge.

The court may discharge the bankrupt absolutely if the court is satisfied that the
bankrupt’s inability is due to circumstances for which the bankrupt should not
reasonably be held responsible.

Compare: 1967 No 54 s 113

Debts from which bankrupt is released on discharge

On discharge, the bankrupt is released from all debts provable in the bank-
ruptcy except those listed in subsection (2).

The bankrupt is not released from the following debts:

(a) any debt or liability incurred by fraud or fraudulent breach of trust to
which the bankrupt was a party:

(b) any debt or liability for which the bankrupt has obtained forbearance
through fraud to which the bankrupt was a party:

(c) any judgment debt or amount payable under any order for which the
bankrupt is liable under section 147 or section 298:
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(d) any amount payable under a maintenance order under the Family Pro-
ceedings Act 1980:

(e) any amount payable under the Child Support Act 1991.
Compare: 1967 No 54 s 114

Discharge conclusive evidence of bankruptcy

A discharge is conclusive evidence of the bankruptcy and of the validity of the
proceedings in the bankruptcy.

Compare: 1967 No 54 s 115

Discharge does not release partners and others

A discharge does not release any person who, at the date of adjudication,
was—

(a)  abusiness partner of the bankrupt; or
(b)  aco-trustee with the bankrupt; or
(c)  jointly bound or had made any contract with the bankrupt; or

(d)  aguarantor or in the nature of a guarantor of the bankrupt.
Compare: 1967 No 54 s 116

Discharged bankrupt must assist Assignee

A discharged bankrupt must assist the Assignee, as required by the court or the
Assignee, in the realisation and distribution of the bankrupt’s property that is
vested in the Assignee.

Compare: 1967 No 54 s 117

Information regarding bankrupt’s discharge must be contained in public
register maintained under section 62

If the court has refused a bankrupt a discharge or discharged the bankrupt but
suspended the discharge, that information must be contained in the public
register maintained under section 62.

Compare: 1967 No 54 s 118
Subpart 2—Annulment

Court may annul adjudication

The court may, on the application of the Assignee or any person interested,
annul the adjudication if—

(a)  the court considers that the bankrupt should not have been adjudicated
bankrupt; or

(b) the court is satisfied that the bankrupt’s debts have been fully paid or
satisfied and that the Assignee’s fees and costs incurred in the bank-
ruptcy have been paid; or
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(c) the court considers that the liability of the bankrupt to pay his or her
debts should be revived because there has been a substantial change in
the bankrupt’s financial circumstances since the date of adjudication; or

(d)  the court has approved a composition under subpart 1 of Part 5.

In the case of an application on one of the grounds specified in subsection

(1)(a) to (c) by an applicant who is not the Assignee,—

(a) a copy of the application must be served on the Assignee in the manner
and within the time that the court directs; and

(b) the Assignee may appear on the hearing of the application as if the
Assignee were a party to the proceeding.

The adjudication is annulled—

(a)  from the date of adjudication, in the case of an application on the ground
specified in subsection (1)(a):

(b)  from the date of the court’s order of annulment, in the case of an applica-
tion on one of the grounds specified in subsection (1)(b) to (d).

In the case of an application for annulment on the ground that the adjudication

should not have been made because of a defect in form or procedure, the court

may, in addition to annulling the adjudication, exercise its powers under section

418 to correct the defect and order that the application for adjudication be

reheard as if no adjudication had been made.

If the court annuls the adjudication on one of the grounds specified in subsec-
tion (1)(a) to (¢),—

(a)  the court may, on the Assignee’s application, fix an amount as reason-
able remuneration for the Assignee’s services and order that it be paid, in
addition to any costs that may be awarded:

(b)  that amount must be paid into a Crown Bank Account:

(c) the Assignee is not entitled to remuneration under section 406 for those
services.

Compare: 1967 No 54 s 119

When Assignee may annul adjudication

The Assignee may annul an adjudication on any of the grounds specified in
subsection (2) if the adjudication was made on a debtor’s application.

The grounds for annulment by the Assignee are—

(a)  the Assignee considers that the bankrupt should not have been adjudica-
ted bankrupt; or

(b)  the Assignee is satisfied that the bankrupt’s debts have been fully paid or
satisfied and that the Assignee’s fees and costs incurred in the bank-
ruptcy have been paid; or
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(c) the Assignee considers that the liability of the bankrupt to pay his or her
debts should be revived because there has been a substantial change in
the bankrupt’s financial circumstances since the date of adjudication; or

(d)  the court has approved a composition under subpart 1 of Part 5.

(3) The Assignee may annul the adjudication on the application of any person
interested or on the Assignee’s own initiative.

(4)  The adjudication is annulled—

(a) from the date of adjudication, in the case of an application on the ground
specified in subsection (2)(a):

(b) from the date of the Assignee’s order of annulment, in the case of an
application on one of the grounds specified in subsection (2)(b) to (d).

311 Effect of annulment

(1)  On annulment of the adjudication, all property of the bankrupt vested in the
Assignee on bankruptcy and not sold or disposed of by the Assignee revests in
the bankrupt without the necessity for any conveyance, transfer, or assignment.

(2)  Any contract, sale, disposition, or payment duly made or anything duly done
by the Assignee before the annulment—
(a)  1s not prejudiced or affected as to validity by the annulment; and

(b)  has effect as if it had been made or done by the bankrupt while no adju-
dication was in force.

Compare: 1967 No 54 s 120

Part 5
Compositions, proposals, debt repayment orders, and no asset
procedure

Part 5 heading: amended, on 13 January 2020, by section 68 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Subpart 1—Composition during bankruptcy

312 Creditors may accept composition by passing preliminary resolution

(1)  The creditors of a bankrupt may accept a composition in satisfaction of the
debts due to them from the bankrupt by passing a special resolution (the pre-
liminary resolution) that contains the terms of the composition.

(2)  If there is more than 1 class of creditor, the delay of one class in accepting, or
the failure of one class to accept, does not prevent any other of the classes from
accepting the composition.

Compare: 1967 No 54 ss 121(1), 125(3)
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313 Confirming resolution

(1)  The composition is ineffective unless the creditors confirm the composition by
passing a special resolution (the confirming resolution).

(2)  The creditors may confirm in the composition on terms that vary from the
terms contained in the preliminary resolution, if the final terms are at least as
favourable to the creditors as the terms set out in the preliminary resolution.

(3)  The notice of the meeting to pass the confirming resolution must—

(a)  state generally the terms of the proposal for composition; and
(b)  be accompanied by a report by the Assignee on the proposal.

(4)  If the proposal for composition provides for the payment in full of all creditors
whose respective debts do not exceed a certain amount, that class of creditors
must not be counted either in number or value for the purpose of counting the
requisite majority of creditors for passing the confirming resolution.

Compare: 1967 No 54 s 121(2), (3), (4)

314 Compositions with members of partnership

(1)  If the members of a partnership have been adjudicated bankrupt, the joint cred-
itors and each class of separate creditors may make separate compositions.

(2) In that case, the majorities of creditors required for passing the confirming
resolution are the separate majorities of each class, but otherwise the joint and
separate creditors must be counted as one body for voting.

Compare: 1967 No 54 s 125(2)

315 Court must approve composition

(1)  The court must approve the composition if it is to be binding.

(2)  The composition approved by the court binds all the creditors in respect of
provable debts due to them by the bankrupt.

(3)  The court may refuse to approve the composition if it considers that—

(a)  section 312 or 313 has not been complied with; or

(b)  the terms of the composition are not reasonable or are not calculated to
benefit the general body of creditors; or

(c)  the bankrupt is guilty of misconduct that justifies the court in refusing,
qualifying, or suspending the bankrupt’s discharge; or

(d)  for any other reason it should not approve the composition.

(4)  The court must not approve the composition if the composition does not pro-
vide for the payment, before any other debts are paid, of those debts that have
priority under subpart 10 of Part 3.

(5)  The court’s approval is conclusive as to the validity of the composition.

Compare: 1967 No 54 s 122(3), (4), (5), (7)
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316 Procedure for court approval of composition

(1)  The bankrupt or the Assignee may apply to the court to approve the composi-
tion.

(2)  Notice of the application must be given to each creditor.

(3) Before approving the composition, the court must—

(a) receive a report by the Assignee as to the terms of the composition and
the bankrupt’s conduct; and
(b)  hear any objection by or on behalf of a creditor.

(4)  When it approves the composition, the court may correct any formal or acci-
dental error or omission, but must not alter the substance of the composition.
Compare: 1967 No 54 s 122(1), (2), (6)

317 Deed of composition

(1)  Assoon as practicable after the court has approved a composition,—

(a)  the bankrupt and the Assignee must execute a deed of composition for
putting the proposal into effect; and
(b) the Assignee must apply to the court for confirmation of the deed.

(2) Ifit is satisfied that the deed conforms with the composition that it has earlier
approved, the court must—

(a)  direct that the deed is entered and filed in the court; and
(b)  annul the adjudication.

(3) The deed must not be entered and filed in the court unless the prescribed com-
mission has been paid to the Assignee.

(4)  The annulment under subsection (2) does not revest the bankrupt’s property in
the bankrupt in accordance with section 311(1).

Compare: 1967 No 54 ss 123(1), (2), 125(5)

318 Effect of deed

124

When the court has confirmed the deed and annulled the adjudication,—

(a)  the deed binds all the creditors in all respects as if they had each exe-
cuted the deed; and

(b)  subject to the provisions of the Land Transfer Act 2017, the bankrupt’s
property to which the deed relates vests and must be dealt with as provi-
ded in the deed.

Compare: 1967 No 54 s 123(2)

Section 318(b): amended, on 12 November 2018, by section 250 of the Land Transfer Act 2017
(2017 No 30).
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319 Bankrupt remains liable for unpaid balances of certain debts
(1) A bankrupt who makes a composition with his or her creditors remains liable
for the unpaid balance of a debt if—
(a)  the bankrupt, by means of fraud,—
(i)  incurred or increased the debt; or
(i1)  on or before the date of the composition, obtained forbearance on
the debt; and
(b)  the creditor who has been defrauded has not agreed to the composition.
(2)  For the purposes of subsection (1)(b) a creditor does not agree to the composi-
tion merely by proving the debt and accepting payment of a distribution of the
assets in the estate.
Compare: 1967 No 54 s 125(4)
320 Deadlines for steps to approve composition and execute deed
(1)  The deadlines for steps to approve the composition and execute the deed are—
(a) the confirming resolution must be passed within 1 month after the pre-
liminary resolution is passed; and
(b)  the court must approve the composition within 1 month after the con-
firming resolution is passed; and
(c)  the bankrupt must execute the deed of composition within 5 working
days after the court approves the composition or, if the court allows the
bankrupt additional time, within that time.
(2) If any of the deadlines is not kept,—
(a) immediately on the expiry of the deadline, the proceedings in the bank-
ruptcy resume as if there had been no confirming resolution; and
(b) none of the periods specified in subsection (1) counts in the calculation
of a period of time for any purpose of this Act.
Compare: 1967 No 54 s 125(1)
321 Procedure following court approval of composition
(1)  The Registrar of the court must, after entering the deed of composition,—
(a) endorse on the deed that it has been entered and filed in the court; and
(b) ifrequested by the Assignee, deliver the deed to the Assignee.
(2)  The Assignee, as soon as practicable after the deed has been entered,—

(a) must take all steps necessary to have any vesting provided for in the
deed registered or recorded in the appropriate registry or office, and
must then return the deed to the file of the court; and

(b)  must, subject to the provisions of the deed, give possession to the bank-
rupt or the trustee under the composition, as the case may be, of—
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(i)  the bankrupt’s property; or

(i1))  so much of the bankrupt’s property as the Assignee possesses and
that under the composition revests in the bankrupt or the trustee.

Compare: 1967 No 54 s 123(3), (4)

Enforcement of composition
The court may,—

(a)  on the application of an aggrieved person, order that any default in pay-
ment of any composition approved by the court be remedied:

(b)  on the application of a person interested, enforce the provisions of any
composition approved by the court.

Compare: 1967 No 54 s 124(1), (2)

Court’s exclusive jurisdiction

After the preliminary resolution has been passed, the court continues to have
exclusive jurisdiction in relation to the composition and the deed of composi-
tion, and their administration.

On an application in relation to the composition, the deed of composition, or
their administration, the court may,—

(a) for the purpose of summoning and examining the bankrupt and wit-
nesses, direct the proceeding as if it were a proceeding under subpart 5
of Part 3:

(b)  make the order or orders that it thinks appropriate, including an order as
to the costs of the application.

Compare: 1967 No 54 s 124(3), (4)

Law and practice in bankruptcy applies to deed

The court must decide a question arising under the deed of composition accord-
ing to the law and practice of bankruptcy, if the law and practice of bankruptcy
is relevant.

Compare: 1967 No 54 s 124(5)
Subpart 2—Proposals

Meaning of debt, etc
In this subpart, unless the context otherwise requires,—
debt means a debt that would be provable in the insolvent’s bankruptcy

insolvent means a person who is not a bankrupt, but who is unable to pay his
or her debts as they become due.

The debt of an insolvent is provable under this subpart.
Compare: 1967 No 54 s 139
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Insolvent may make proposal

An insolvent may make a proposal to creditors for the payment or satisfaction
of the insolvent’s debts.

The proposal may include all or any of the following:

(a) an offer to assign all or any of the insolvent’s property to a trustee for the
benefit of the creditors:

(b) an offer to pay the insolvent’s debts by instalments:

(c) an offer to compromise the insolvent’s debts at less than 100 cents in the
dollar:

(d) an offer to pay the insolvent’s debts at some time in the future:

(e) any other offer for an arrangement for the satisfaction of the insolvent’s
debts.

The proposal may include any other conditions for the benefit of the creditors
and may be accompanied by a charge or guarantee.

Compare: 1967 No 54 s 140(1), (2), (3)

Form of proposal
The proposal must be—
(a)  in the prescribed form; and

(b) accompanied by a statement of affairs that is in the prescribed form and
verified by affidavit.

The statement of affairs must set out the following information:

(a) the insolvent’s assets, debts, and liabilities:

(b)  the name, address, and occupation of each of the insolvent’s creditors:
(c) the securities (if any) held by each creditor.

The proposal must—

(a)  Dbe signed by the insolvent; and

(b)  have endorsed on it the name of a person (A) who is willing to act as a
trustee for the creditors; and

(c) include a statement by A that A is willing to act.
Compare: 1967 No 54 s 140(4), (5)

Proposal must be filed in court

The proposal must be filed in the office of the court nearest to where the insol-
vent lives.

The insolvent may not, while waiting for the decision of the creditors and the
court, withdraw the proposal or any charge or guarantee tendered with it,
unless the insolvent obtains the permission of the court.
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The time when the proposal is filed in court is the time when the claims of
creditors are determined.

If the creditors at a meeting under section 331 do not accept the proposal,—

(a)  the chairperson of the meeting must return the proposal to the court with
his or her signed endorsement “Not accepted by creditors”; and

(b)  the Registrar must cancel the proposal.
Compare: 1967 No 54 s 140(5)—(8)

Provisional trustee

The trustee named in the proposal becomes the provisional trustee when the
proposal is filed.

Compare: 1967 No 54 s 141(1)

Provisional trustee must call meeting of creditors

The provisional trustee must, as soon as practicable after the proposal is filed,
call a meeting of creditors by posting to every known creditor at the creditor’s
last known address—

(a) anotice of the date, time, and place of the meeting:

(b)  asummary of the insolvent’s assets and liabilities:

(c) acopy of the proposal and particulars of any charge or guarantee:
(d) acreditor’s claim form:

(e) apostal vote in the prescribed form.

A creditor who has proved a claim in the prescribed manner may vote on the
proposal by sending a postal vote that reaches the provisional trustee before or
at the meeting.

If the provisional trustee receives a postal vote before or at the meeting, the
postal vote has effect as if the creditor had been present and voted at the meet-
ing.

Compare: 1967 No 54 s 141(2), (3)

Procedure at meeting of creditors

The provisional trustee is the chairperson of the meeting of creditors, unless the
creditors elect their own chairperson.

The creditors may—
(a)  examine the insolvent:

(b) accept the proposal with or without amendments or modification, by
passing a resolution that sets out the proposal in its final form:

(c)  confirm the provisional trustee as trustee, or appoint another person who
is willing to act as trustee, in which case that person becomes the trustee.
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The resolution accepting the proposal must be decided by a majority in number
and three-quarters in value of the creditors who—

(a) vote; and

(b) are personally present or are represented at the meeting by a person spe-
cified in section 332 or have voted by postal vote.

If the insolvent consents, the creditors may include in the proposal terms for
the supervision of the insolvent’s affairs.

Compare: 1967 No 54 s 142

Who may represent creditors

A person who may represent a creditor under section 91 may represent a cred-
itor at a meeting to consider a proposal.

Court must approve proposal

After the proposal has been accepted by the creditors, the trustee must, as soon
as practicable,—

(a)  apply to the court for approval of the proposal; and

(b)  send notice of the hearing of the application in the prescribed form to the
insolvent and to each known creditor.

The court must, before approving a proposal, hear any objection that is made
by or on behalf of a creditor.

The court may refuse to approve the proposal if it considers that—
(a)  the provisions of this subpart have not been complied with; or

(b) the terms of the proposal are not reasonable or are not calculated to
benefit the general body of creditors; or

(c)  for any reason it is not expedient that the proposal be approved.

The court must not approve a proposal if it does not provide for the payment,
before any other debts are paid, of—

(a) those debts that would have priority under this Act if the insolvent was
adjudicated bankrupt; and

(b)  the trustee’s fees and expenses that are properly incurred by the trustee
in respect of the proposal; and

(c) costs incurred by a person other than the insolvent in organising and
conducting a meeting of creditors for the purpose of voting on a pro-
posal.

Subsection (4)(a) does not apply to the extent that a creditor waives the priority
that the debt of that person would otherwise have had.

When it approves the proposal, the court may correct any formal or accidental
error or omission, but must not alter the substance of the proposal.

Compare: 1967 No 54 s 143(1)—(4), (6); 1993 No 105 s 234(c)
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334 Effect of court approval

(1) A proposal that is approved by the court is binding on all the creditors whose
debts are provable under this subpart and are affected by the terms of the pro-
posal.

(2)  The court’s approval is conclusive as to the validity of the proposal.

Compare: 1967 No 54 s 143(5), (7)

335 Creditor must not take enforcement steps without court’s permission

(1) A creditor whose debt is provable under this subpart must not take any of the
steps listed in subsection (2) in respect of the debt—

(a) after the court has approved the proposal; and
(b)  while the proposal remains in force.
(2)  The steps referred to in subsection (1) are—
(a) filing a creditor’s application for the insolvent’s adjudication:
(b)  proceeding with a creditor’s application for the insolvent’s adjudication
that was filed before the proposal was filed:
(c)  enforcing any civil remedy against the insolvent’s person or property:
(d) beginning any legal proceedings in respect of the debt.

(3) However, a creditor may take any of the steps listed in subsection (2) with the
permission of the court given on the terms that the court thinks appropriate.
Compare: 1967 No 54 s 144(1)

336 Duty of insolvent
After the court has approved the proposal, the insolvent must do everything
that is necessary to put the proposal into effect.

Compare: 1967 No 54 s 143(8)
337 Duties of trustee
(1)  After the court has approved the proposal, the trustee must—
(a)  take control of the property that is the subject of the proposal; and
(b)  administer and distribute that property according to the terms of the pro-
posal; and
(c)  generally give effect to the proposal.
(2)  The trustee may sell the property—

130

(a) according to the terms of the proposal, if it specifies the method of sale;
or

(b) in accordance with Schedule 1, if the proposal does not specify the
method of sale.

Compare: 1967 No 54 s 144(2)
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338 Trustee must file 6-monthly summary of receipts and payments

(1)  The trustee must file with the Registrar a summary of receipts and payments.
(2)  The trustee must file the summary,—

(a)  for each 6-month period following court approval of the proposal, within
1 month after the end of the period; and

(b)  for the period between the end of the last 6-month period and the date
when the trustee stops acting as trustee, within 1 month after the trustee
has stopped acting.

(3) The summary must—

(a)  be in the prescribed form; and

(b)  show the trustee’s receipts and payments during the period to which it
relates; and

(c)  show the total amount of the trustee’s receipts and payments for all the
preceding 6-month periods after the trustee’s appointment.

Compare: 1967 No 54 s 144(3)

339 Cancellation or variation of proposal
(1) At any time after it has approved the proposal, the court may, if it is satisfied
that 1 or more of the grounds listed in subsection (2) apply,—

(a)  on the application of the trustee or any creditor, vary or cancel the pro-
posal:

(b) if asked to do so by the applicant or any other creditor, adjudicate the
insolvent bankrupt.

(2)  The grounds referred to in subsection (1) are—

(a) the insolvent’s statement of affairs accompanying the proposal did not
substantially set out the true position or the insolvent gave wrong or mis-
leading replies at his or her examination, and it was unlikely that the pro-
posal would have been accepted if the insolvent had disclosed the true
facts:

(b) the insolvent has failed to carry out or comply with the terms of the pro-
posal:

(c)  the creditors generally will suffer injustice or undue delay if the proposal
proceeds:

(d)  for any other reason the proposal ought to be varied or cancelled.

(3)  On cancellation of the proposal, unless the court orders otherwise, all property

of the insolvent vested in the trustee and not sold or disposed of by the trustee
vests, without the necessity for any conveyance, transfer, or assignment,—

(a)  in the insolvent; or
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(b)  if the court cancels the proposal and adjudicates the insolvent bankrupt,
in the Assignee.

An order cancelling the proposal, or cancelling the proposal and adjudicating
the insolvent bankrupt, does not prejudice or affect the validity of any contract,
sale, disposition, or payment duly made or anything duly done under the pro-
posal while it was in force.

If the insolvent files an application for his or her own adjudication, the pro-
posal is cancelled as if it was cancelled by the court.

Compare: 1967 No 54 s 145

Subpart 3—Debt repayment orders

Subpart 3 heading: replaced, on 13 January 2020, by section 69 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Debt repayment order

A debt repayment order is an order by the Assignee that the debtor pay their
debts—

(a) in instalments or otherwise; and

(b) in full or to the extent that the Assignee considers practicable in the cir-
cumstances of the case.

Section 340: replaced, on 13 January 2020, by section 70 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Who may apply for order
The Assignee may make a debt repayment order on the application of—
(a)  the debtor; or

(b)  acreditor, with the debtor’s consent.
Compare: 1967 No 54 s 146(1)

Section 341: amended, on 13 January 2020, by section 71 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Form of application
An application for a debt repayment order must be in the prescribed form.
An application by the debtor—
(a)  must state—
(1)  that the debtor proposes to pay the creditors in full; or
(i1))  the amount in the dollar that the debtor proposes to pay; and

(b)  must state the total amount of the weekly or other instalments that the
debtor proposes to pay; and

(c) must—
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(i)  state the name and address of the debtor’s proposed supervisor
and annex the written consent of that person to be supervisor; or

(i1)  if the debtor considers that a supervisor is not necessary, state the
debtor’s reasons; and

(d)  must contain the following information:
(1)  the debtor’s full name and address:
(i1)  details of the debtor’s property:
(iii)) the names and addresses of each creditor:
(iv)  the amount and nature of each of the creditors’ debts:
(v)  whether any of the debts are secured and the value of the charge:
(vi) whether any of the debts are guaranteed by any person:
(vil) the amount of the debtor’s earnings:
(viii) the name and address of the debtor’s employer, if any:

(ix) any other matter that may be prescribed.
Compare: 1967 No 54 s 146(2)

Section 342(1): amended, on 13 January 2020, by section 72 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Assignee may make debt repayment order

The Assignee may make a debt repayment order if the Assignee is satisfied
that—

(a) the debtor’s total unsecured debts (apart from any excluded debt) that
would be provable in the debtor’s bankruptcy are not more than $50,000;
and

(b)  the debtor is unable immediately to pay those debts; and
(c)  the order relates only to those debts.

Before making the order, the Assignee must allow the debtor or a creditor to
make representations, if the debtor or creditor wants to do so.

A debt repayment order is not invalid if the total amount of the debts proved is
more than the amount specified in subsection (1)(a), but in that case—

(a)  the supervisor appointed under section 345 may refer the matter to the
Assignee; and

(b)  the Assignee may, if the Assignee thinks appropriate, cancel the order.

The amount in subsection (1)(a) may be varied by the Governor-General by
Order in Council to take account of increases in the all groups index number of
the Consumers Price Index.

An order under subsection (4) is secondary legislation (see Part 3 of the Legis-
lation Act 2019 for publication requirements).
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Legislation Act 2019 requirements for secondary legislation made under this section

Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
itin the Gazette

Presentation  The Minister must present it to the House of LA19s 114, Sch 1
Representatives cl 32(1)(a)

Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116
This note is not part of the Act.

Section 343: replaced, on 13 January 2020, by section 73 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 343(4): amended, on 1 September 2022, by section 107(1) of the Data and Statistics Act
2022 (2022 No 39).

Section 343(5): inserted, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021
(2021 No 7).

Additional orders

In addition to an order for the payment of the debts in instalments, the
Assignee may make orders—

(a) regarding the debtor’s future earnings or income:
(b)  regarding the disposal of goods that the debtor owns or possesses:
(c)  giving the supervisor appointed under section 345 power to—
(i)  direct the debtor’s employer to pay all or part of the debtor’s earn-
ings to the supervisor; and

(i)  supervise payment, out of the debtor’s earnings or income, of the
reasonable living expenses of the debtor and his or her relatives
and dependants.

Compare: 1967 No 54 s 146(8), (9)

Appointment of supervisor

A debt repayment order must appoint a suitable and willing person to supervise
compliance by the debtor with the terms of the order.

The Assignee may dispense with the appointment of a supervisor if the
Assignee thinks it appropriate, and in that case—

(a) the provisions of this subpart apply as if the debtor was the supervisor,
except for section 346; and

(b)  section 346 applies as if the Assignee was the supervisor.

The Assignee may, if the Assignee thinks appropriate, require the supervisor to
provide a bond to secure the supervisor’s performance of his or her obligations
under the Act, and must specify the amount of the bond and the person to
whom it must be given.

Compare: 1967 No 54 s 146(5)—(7)

Section 345(1): amended, on 13 January 2020, by section 74 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).
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346 Role of supervisor

(1)  The supervisor must supervise the debtor’s compliance with the terms of the
debt repayment order and any other orders made under section 344.

(2)  The supervisor may charge the debtor remuneration for carrying out his or her
duties as supervisor at the amount or rates fixed or prescribed under subsection
3).

(3) The Governor-General may, by Order in Council, make regulations that fix or
prescribe the amount or rates of remuneration chargeable under subsection (2).

(4) Regulations under this section are secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).

Legislation Act 2019 requirements for secondary legislation made under this section
Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
it in the Gazette
Presentation  The Minister must present it to the House of LA19s 114, Sch 1
Representatives cl 32(1)(a)
Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116
This note is not part of the Act.
Section 346(1): amended, on 13 January 2020, by section 75 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).
Section 346(4): inserted, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021
(2021 No 7).

347 Assignee may require supervisor or past supervisor to provide documents
The Assignee may, by written notice, require the supervisor or a past super-
visor to provide the Assignee within a reasonable period with any document
relating to the debtor’s property, conduct, or dealings in the supervisor’s or past
supervisor’s possession or under his or her control.

348 Termination of supervisor’s appointment
The Assignee may—

(a) terminate the supervisor’s appointment if the Assignee considers—
(i)  that the supervisor has failed to supervise the debtor’s compliance
adequately; or
(1) that, after being appointed, the supervisor has been convicted of
an offence involving dishonesty; and
(b) appoint a replacement supervisor accordingly.
Section 348: replaced, on 30 May 2017, by section 111 of the Regulatory Systems (Commercial Mat-
ters) Amendment Act 2017 (2017 No 12).
349 Period of instalments

The payment of instalments under a debt repayment order may be spread over
a period of—

135


https://www.legislation.govt.nz/pdflink.aspx?id=DLM7298343
https://www.legislation.govt.nz/pdflink.aspx?id=DLM7298353
https://www.legislation.govt.nz/pdflink.aspx?id=DLM7298429
https://www.legislation.govt.nz/pdflink.aspx?id=LMS7911
https://www.legislation.govt.nz/pdflink.aspx?id=DLM7298431
https://www.legislation.govt.nz/pdflink.aspx?id=DLM7298432
https://www.legislation.govt.nz/pdflink.aspx?id=LMS85673
https://www.legislation.govt.nz/pdflink.aspx?id=LMS268932
https://www.legislation.govt.nz/pdflink.aspx?id=DLM6971821

Version as at

Part 55 350 Insolvency Act 2006 5 April 2025

350

350A

351

352
(1

136

(@) upto 3 years; or
(b)  upto 5 years, if justified by special circumstances.

Compare: 1967 No 54 s 146(12)

Section 349: amended, on 13 January 2020, by section 76 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Variation or cancellation of order by Assignee on application from debtor,
creditor, or supervisor

The debtor or any creditor or the supervisor may at any time apply to the
Assignee to vary or cancel a debt repayment order, and the Assignee may make
an order as the Assignee thinks appropriate.

Compare: 1967 No 54 s 146(14)

Section 350 heading: amended, on 30 May 2017, by section 112(1) of the Regulatory Systems (Com-
mercial Matters) Amendment Act 2017 (2017 No 12).

Section 350: amended, on 13 January 2020, by section 77 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 350: amended, on 30 May 2017, by section 112(2) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Cancellation of order by Assignee without application

The Assignee may (without an application from any person) cancel a debt
repayment order if satisfied that the debtor—

(a)  1isin default under the order; or

(b) is able immediately to pay the debtor’s unsecured debts (apart from any
excluded debt); or

(c)  cannot be located.

Section 350A: replaced, on 13 January 2020, by section 78 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Effect of order

All instalments payable under a debt repayment order must be paid in the pre-
scribed manner.

Compare: 1967 No 54 s 146(11)

Section 351: amended, on 13 January 2020, by section 79 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Proceedings against debtor

In this section, proceeding means any proceeding against the person or prop-
erty of the debtor in respect of a debt (other than an excluded debt) that has
been—

(a)  shown in the debtor’s application for the debt repayment order; or
(b) included in the debt repayment order; or

(c) notified to the supervisor.
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After the debt repayment order has been made, a person must not begin or con-

tinue a proceeding unless—

(a) the Assignee gives permission for a creditor to begin or continue the pro-
ceeding (in which case the Assignee may impose any conditions that the
Assignee thinks appropriate); or

(b)  the debtor is in default under the order or the order has been cancelled.

In the case of a proceeding in the District Court, unless subsection (2) applies,
the court—

(a)  must halt the proceeding on receiving notice of the order; and

(b) may award all or part of the creditor’s costs incurred up to the time of
the court’s notification, and may certify accordingly for the purpose of
the creditor proving the debt under this subpart.

Compare: 1967 No 54 s 148

Section 352(1): amended, on 13 January 2020, by section 80(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 352(1)(a): amended, on 13 January 2020, by section 80(2) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 352(1)(b): amended, on 13 January 2020, by section 80(2) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 352(2): amended, on 13 January 2020, by section 80(2) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 352(2)(b): amended, on 30 May 2017, by section 114 of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017 (2017 No 12).

Section 352(3): amended, on 1 March 2017, by section 261 of the District Court Act 2016 (2016
No 49).

Supervisor must give notice of debt repayment order to creditors

The supervisor must send a notice of the debt repayment order to every cred-
1tor—

(a)  known to the supervisor; or

(b)  whose name is shown on the debtor’s application for the order; or

(c)  who has proved a debt under section 356.
Compare: 1967 No 54 s 147(a)

Section 353 heading: amended, on 13 January 2020, by section 81(1) of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Section 353: amended, on 13 January 2020, by section 81(2) of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Public register of debtors subject to current debt repayment order

The Assignee must maintain a public register of persons who are subject to a
current debt repayment order.

The register must be maintained in accordance with subpart 5 of Part 7.
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Section 354 heading: amended, on 13 January 2020, by section 82(1) of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Section 354(1): amended, on 13 January 2020, by section 82(2) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Meaning of current debt repayment order

A debt repayment order is not current if it has been cancelled or all the instal-
ments required to be paid under the order have been paid in accordance with
the order.

Section 355 heading: amended, on 13 January 2020, by section 83(1) of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Section 355: amended, on 13 January 2020, by section 83(2) of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 355: amended, on 30 May 2017, by section 115 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Creditor’s claim

A creditor who has proved his or her debt to the satisfaction of the supervisor is
entitled to be included as a creditor in the administration of the debtor’s estate
under the debt repayment order for the amount of the debt.

A creditor may object to the supervisor’s acceptance or rejection of any cred-
itor’s claim by applying to the Assignee.

If a creditor objects under subsection (2), the Assignee may give any directions
the Assignee thinks appropriate as to the acceptance or rejection of the claim.

A person who becomes a creditor of the debtor after the order has been made,
and who proves a debt before the supervisor,—

(a) may elect to be included in the administration of the debtor’s estate; and

(b) in that case, may be paid a dividend under the order only after creditors
who became creditors of the debtor before the order was made and who
have been included as a creditor in the administration have been paid
under the order.

Compare: 1967 No 54 s 147(b)—(d)

Section 356(1): amended, on 13 January 2020, by section 84 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Payment of debtor’s earnings to supervisor

This section applies if the supervisor, under a power given by a debt repayment
order made by the Assignee, directs the debtor’s employer to pay the debtor’s
earnings, or part of them, to the supervisor.

The amounts that the employer must pay to the supervisor are recoverable as a
debt from the employer, and the supervisor’s receipt is a complete discharge to
the employer for the debt.
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Payment by the employer in contravention of the supervisor’s direction to pay
the supervisor discharges the liability of the employer to the supervisor for the
amount of the payment only if it is made—

(a)  with the consent of the supervisor or the Assignee; or

(b)  to a person who is not the debtor and who has a better legal claim to it
than the debtor.

Compare: 1967 No 54 s 146(10)

Section 357(1): amended, on 13 January 2020, by section 85 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Distribution of money paid by debtor

The supervisor must distribute the money paid by the debtor under the debt
repayment order in the following order:

(a) first, payment of the costs of administration (including the supervisor’s
remuneration) in accordance with the prescribed scale:

(b)  secondly, the Assignee’s costs and fees:
(c) thirdly, payment of the debts in accordance with the order:
(d)  fourthly, payment of any surplus to the debtor.

For the treatment of money that is not able to be distributed, see sections 282 to
289.

Section 358: replaced, on 13 January 2020, by section 86 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Discharge of debtor after distribution made

The debtor is discharged from the unsecured debts to which the debt repayment
order relates if the supervisor pays in full, from the money received under the
order, the amounts in section 358(1)(a) to (d).

Section 358A: inserted, on 13 January 2020, by section 86 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Effect of discharge

On discharge under section 358A, the unsecured debts to which the debtor’s
debt repayment order relates are cancelled, and the debtor is not liable to pay
any part of the debts, including any penalties and interest that may have
accrued.

However, subsection (1) does not apply to—

(a) any debt or liability incurred by fraud or fraudulent breach of trust to
which the debtor was a party:

(b) any debt or liability for which the debtor has obtained forbearance
through fraud to which the debtor was a party.
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The debts and liabilities referred to in subsection (2) become again enforceable
on discharge under section 358A, and the debtor is liable to pay any penalties
and interest that may have accrued.

Section 358B: inserted, on 13 January 2020, by section 86 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Discharge does not release partners and others

A discharge under section 358A does not release any person who, at the date of
discharge, was—

(a)  abusiness partner of the discharged debtor; or

(b)  aco-trustee with the discharged debtor; or

(c)  jointly bound or had made any contract with the discharged debtor; or
(d)  a guarantor or in the nature of a guarantor of the discharged debtor.
Section 358C: inserted, on 13 January 2020, by section 86 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Default by debtor

A debtor who defaults in paying any sum due under a debt repayment order is
presumed, unless the contrary is proved, to have—

(a)  been able to pay the sum from the date of the order; and
(b)  refused or neglected to pay it.

If the debtor defaults in making payment in accordance with the order, unless
the District Court orders otherwise,—

(a)  a proceeding that has been halted under section 352 may begin or con-
tinue:

(b) any period during which a proceeding was halted under section 352 must
be added to any period of limitation that applies to the proceeding.

The supervisor must notify the Assignee as soon as practicable of a default by

the debtor in making payment in accordance with the order.

Compare: 1967 No 54 s 150

Section 359(1): amended, on 13 January 2020, by section 87 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 359(2): amended, on 1 March 2017, by section 261 of the District Court Act 2016 (2016
No 49).

Offence of obtaining credit
A person (A) commits an offence if—

(a) A is adebtor in respect of whom a debt repayment order has been made;
and

(b)  before all creditors have been paid all amounts to which they are entitled
under the order, A,—
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(i)  alone or jointly with another person, obtains for the time being
credit of $1,000 or more; or

(i)  incurs liability for the time being to any person of $1,000 or more
for the purpose of obtaining credit for another person; or

(iii) enters into a hire purchase agreement under which A is liable to
pay $1,000 or more.

It is a defence if A proves,—

(a) in a case to which subsection (1)(b)(i) applies, that before obtaining the
credit of $1,000 A informed the person giving the credit that A was
affected by a debt repayment order:

(b) in a case to which subsection (1)(b)(ii) applies, that before A incurred
the liability of $1,000 the person giving the credit was informed that A
was affected by a debt repayment order.

A person who commits an offence under this section is liable on conviction to

imprisonment for a term not exceeding 1 year or a fine not exceeding $5,000 or

both.

[Repealed]

Compare: 1967 No 54 s 151

Section 360(1)(a): amended, on 13 January 2020, by section 88 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 360(2)(a): amended, on 13 January 2020, by section 88 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 360(2)(b): amended, on 13 January 2020, by section 88 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 360(3): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 360(4): repealed, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Subpart 4—No asset procedure

Introduction to this subpart

This subpart sets out a procedure for dealing with a debtor who has no realisa-
ble assets.

Entry to no asset procedure

Application for entry to no asset procedure

A debtor who meets the criteria set out in section 363 may apply to the
Assignee for entry to the no asset procedure.

A debtor applies for entry to the no asset procedure by completing and filing
with the Assignee the following documents:

(a)  an application in the prescribed form; and
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(b)  astatement in the prescribed form of the debtor’s affairs.

The Assignee may reject the debtor’s application if the application or statement
of the debtor’s affairs is, in the Assignee’s opinion, incorrect or incomplete.

Criteria for entry to no asset procedure

The Assignee may admit a debtor to the no asset procedure if the Assignee is
satisfied on reasonable grounds that—

(a)  the debtor has no realisable assets; and

(b)  the debtor has not previously been admitted to the no asset procedure;
and

(c)  the debtor has not previously been adjudicated bankrupt; and

(d) the debtor has total debts (apart from any excluded debt) that are not less
than $1,000 and not more than $50,000; and

() under a prescribed means test, the debtor does not have the means of
repaying any amount towards those debts; and

(f)  the outcome for any creditor would not be materially better if the debtor
were adjudicated bankrupt.

In this section, realisable assets—

(a) excludes the assets that a bankrupt is allowed to retain under section
158; but

(b) includes any assets (for example, gifted assets) that might be recoverable
by the Assignee if the debtor were adjudicated bankrupt on the date of
application for entry to the no asset procedure and if the irregular trans-
action provisions in subpart 7 of Part 3 applied.

The amounts in subsection (1)(d) may be varied by the Governor-General by
Order in Council to take account of increases in the all groups index number of
the Consumers Price Index.

An order under this section is secondary legislation (see Part 3 of the Legis-
lation Act 2019 for publication requirements).

Legislation Act 2019 requirements for secondary legislation made under this section

Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
itin the Gazette

Presentation  The Minister must present it to the House of LA19s 114, Sch 1
Representatives cl 32(1)(a)

Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116
This note is not part of the Act.

Section 363(1)(d): replaced, on 13 January 2020, by section 89(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 363(1)(e): amended, on 13 January 2020, by section 89(2) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 363(1)(f): inserted, on 13 January 2020, by section 89(3) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).
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Section 363(2): replaced, on 13 January 2020, by section 89(4) of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 363(3): amended, on 1 September 2022, by section 107(1) of the Data and Statistics Act
2022 (2022 No 39).

Section 363(4): inserted, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021
(2021 No 7).

Debtor disqualified from entry to no asset procedure in certain cases

The Assignee must not admit a debtor to the no asset procedure if the Assignee
is satisfied, on reasonable grounds, that—

(a)  the debtor has concealed assets with the intention of defrauding his or
her creditors, for example, by transferring property to a trust; or

(b)  the debtor has engaged in conduct that would, if he or she were adjudica-
ted bankrupt, constitute an offence under this Act; or

(c)  the debtor has incurred a debt or debts knowing that the debtor does not
have the means to repay them; or

(d) a creditor intends applying for the debtor’s adjudication as a bankrupt
and it is likely that the outcome for the creditor if the debtor is adjudica-
ted bankrupt will be materially better than if the debtor is admitted to the
no asset procedure.

Section 364(b): amended, on 5 December 2013, by section 4 of the Insolvency Amendment Act 2013
(2013 No 121).
Assignee must notify creditors

[Repealed]

Section 365: repealed, on 30 May 2017, by section 116 of the Regulatory Systems (Commercial Mat-
ters) Amendment Act 2017 (2017 No 12).

Restrictions on debtor obtaining credit after application made

A debtor who has applied for entry to the no asset procedure must not obtain
credit (including hire purchase credit), either alone or jointly with another per-
son, of more than $100 without first informing the credit provider that the
debtor has applied for entry to the no asset procedure.

When debtor admitted to no asset procedure

A debtor is admitted to the no asset procedure when the Assignee sends the
debtor a written notice in the prescribed form.

The Assignee must, as soon as practicable,—

(a) notify each known creditor of the debtor that the debtor has been admit-
ted to the no asset procedure and send each of them a summary of the
debtor’s assets and liabilities; and

(b) advertise in the prescribed manner that the debtor has been admitted to
the no asset procedure.
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Section 367(2): replaced, on 30 May 2017, by section 117 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).
Public register of persons admitted to no asset procedure

The Assignee must maintain a public register of persons admitted to the no
asset procedure and persons discharged from that procedure under section 377.

The register must be maintained in accordance with subpart 5 of Part 7.

Section 368(1): amended, on 17 November 2009, by section 13(6) of the Insolvency Amendment Act
2009 (2009 No 52).

Effect of entry to no asset procedure

Creditors may not enforce debts

A creditor (C) of a debtor (D) must not, after D has been admitted to the no
asset procedure, begin or continue any step to recover or enforce a debt—

(a) that D owes C at the time when D applies for entry to the no asset pro-
cedure; and

(b)  that would be provable in D’s bankruptcy if D were adjudicated bank-
rupt.

However, subsection (1) does not apply to the following debts, which remain
enforceable:

(a) any amount payable under a maintenance order under the Family Pro-
ceedings Act 1980:

(b) any amount payable under the Child Support Act 1991:

(c)  astudent loan balance.

Debtor’s duties after entry to no asset procedure

The Assignee may require the debtor, and the debtor must comply with any
reasonable request, to provide assistance, documents, and information neces-
sary for applying the no asset procedure to the debtor.

The debtor must notify the Assignee as soon as practicable of any change in the
debtor’s circumstances that would allow the debtor to repay an amount towards
the debts referred to in section 369(1).

The debtor must not obtain credit (including hire purchase credit), either alone
or jointly with another person, of more than $1,000 without first informing the
credit provider that the debtor is subject to the no asset procedure.

Offence of obtaining credit

A person (A) commits an offence if A, while admitted to the no asset proced-
ure,—

(a) alone or jointly with another person, obtains for the time being credit of
$1,000 or more; or
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(b)  incurs liability for the time being to any person of $1,000 or more for the
purpose of obtaining credit for another person; or

(c) enters into a hire purchase agreement under which A is liable to pay
$1,000 or more.

It is a defence if A proves,—

(a) 1n a case to which subsection (1)(a) applies, that before obtaining the
credit of $1,000 A informed the person giving the credit that A was
admitted to the no asset procedure:

(b) in a case to which subsection (1)(b) applies, that before A incurred the
liability of $1,000 the person giving the credit was informed that A was
admitted to the no asset procedure.

A person who commits an offence under this section is liable on conviction to

imprisonment for a term not exceeding 1 year or a fine not exceeding $5,000 or
both.

[Repealed]
Compare: 1967 No 54 s 151

Section 371(3): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 371(4): repealed, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Termination and discharge

Termination

A debtor’s participation in the no asset procedure terminates when—

(a) the Assignee terminates the debtor’s participation under section 373; or
(b)  the debtor is discharged under section 377; or

(c)  the debtor applies for his or her own adjudication; or

(d) a creditor who is entitled to do so (for example, because the creditor’s
debt is enforceable as a debt specified in section 369(2)) applies for the
debtor’s adjudication and the debtor is adjudicated bankrupt.

When Assignee may terminate

The Assignee may terminate a debtor’s participation in the no asset procedure
if—

(a)  the debtor was wrongly admitted to the no asset procedure, for example,
because the debtor concealed assets or misled the Assignee; or

(b) the Assignee is satisfied that the debtor’s financial circumstances have

changed, enabling the debtor to repay an amount towards his or her
debts.
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The Assignee terminates a debtor’s participation in the no asset procedure by
sending the debtor a written notice in the prescribed form to the debtor’s last
known address, and the termination is effective when the notice is sent,
whether or not the debtor receives it.

The Assignee must as soon as practicable send a written notice of the termin-
ation to each creditor of the debtor known to the Assignee.

Assignee may apply for preservation order
This section applies if—

(a) the Assignee intends to terminate, or has terminated, a debtor’s partici-
pation in the no asset procedure on the ground that the debtor concealed
assets or misled the Assignee; or

(b)  the Assignee or a creditor intends, under section 377C, to apply for a
reversal of the cancellation of a debtor’s debts on the ground that the
debtor concealed assets or misled the Assignee.

The court may, on the application of the Assignee, make an order for the pres-
ervation of the debtor’s assets pending an application for the debtor’s adjudica-
tion.

The order—
(a) may be on the terms and conditions that the court thinks fit; and

(b) is effective, unless the court states otherwise, from the time that the
order is made.

Section 374: replaced, on 13 January 2020, by section 90 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Effect of termination

Except in the case of termination by discharge under section 377, the debtor’s
debts that became unenforceable on the debtor’s entry to the no asset procedure
become again enforceable on termination of the debtor’s participation in the no
asset procedure, and the debtor is liable to pay any penalties and interest that
may have accrued.

Section 375: amended, on 17 November 2009, by section 8 of the Insolvency Amendment Act 2009
(2009 No 52).

Creditor may apply to Assignee for termination

A creditor who objects on a ground set out in subsection (2) to the admission of
the debtor to the no asset procedure may apply to the Assignee for termination.

The grounds for objection are—
(a)  the debtor did not meet the criteria for entry to the no asset procedure; or

(b) there are reasonable grounds for the Assignee to conclude that the debtor
was disqualified under section 364.
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Time of discharge

The debtor is automatically discharged from the no asset procedure 12 months
after the date when the debtor was admitted to it.

However, a debtor is not automatically discharged if the Assignee—

(a) 1is satisfied that the 12-month period should be extended for the purpose
of properly considering whether the debtor’s participation in the no asset
procedure should be terminated; and

(b)  sends a written deferral notice to the debtor’s last known address before
the expiry of the 12-month period.

The deferral notice must state an alternative date for automatic discharge,
which must be no later than 25 working days after the expiry of the 12-month
period.

The deferral notice is effective whether or not the debtor receives it.

The Assignee must, as soon as practicable, send a written notice of the deferral
to each creditor of the debtor known to the Assignee.

The debtor is automatically discharged from the no asset procedure on the date
stated in the deferral notice.

The Assignee may revoke a deferral notice in the same way in which it was
sent, in which case, the debtor is automatically discharged from the no asset
procedure on—

(a) the expiry of the 12-month period in subsection (1), if the notice is
revoked before that date; or
(b)  in other cases, the date of revocation.

Section 377 heading: substituted, on 17 November 2009, by section 9(1) of the Insolvency Amend-
ment Act 2009 (2009 No 52).

Section 377(2): substituted, on 17 November 2009, by section 9(2) of the Insolvency Amendment
Act 2009 (2009 No 52).

Section 377(3): added, on 17 November 2009, by section 9(2) of the Insolvency Amendment Act
2009 (2009 No 52).

Section 377(4): added, on 17 November 2009, by section 9(2) of the Insolvency Amendment Act
2009 (2009 No 52).

Section 377(5): added, on 17 November 2009, by section 9(2) of the Insolvency Amendment Act
2009 (2009 No 52).

Section 377(6): added, on 17 November 2009, by section 9(2) of the Insolvency Amendment Act
2009 (2009 No 52).

Section 377(7): added, on 17 November 2009, by section 9(2) of the Insolvency Amendment Act
2009 (2009 No 52).

Effect of discharge

On discharge under section 377, the debtor’s debts that became unenforceable
on the debtor’s entry to the no asset procedure are cancelled, and the debtor is
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not liable to pay any part of the debts, including any penalties and interest that
may have accrued.

However, subsection (1) does not apply to—

(a) any debt or liability incurred by fraud or fraudulent breach of trust to
which the debtor was a party:

(b) any debt or liability for which the debtor has obtained forbearance
through fraud to which the debtor was a party.

The debts and liabilities referred to in subsection (2) become again enforceable
on discharge under section 377, and the debtor is liable to pay any penalties
and interest that may have accrued.

Section 377A: inserted (with effect on 10 March 2009), on 17 November 2009, by section 10(2) of
the Insolvency Amendment Act 2009 (2009 No 52).

Discharge does not release partners and others

A discharge under section 377 does not release any person who, at the date of
discharge, was—

(a)  abusiness partner of the discharged debtor; or

(b)  aco-trustee with the discharged debtor; or

(c)  jointly bound or had made any contract with the discharged debtor; or
(d)  a guarantor or in the nature of a guarantor of the discharged debtor.
Section 377B: inserted, on 17 November 2009, by section 11 of the Insolvency Amendment Act 2009
(2009 No 52).

Court may reverse cancellation of debtor’s debts

The court may, on the application of the Assignee or a creditor, reverse the can-
cellation under section 377A of a debtor’s debts.

The cancellation of debts may be reversed at any time before 2 years after the
date of the cancellation.

Section 377C: inserted, on 13 January 2020, by section 91 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Grounds for reversing cancellation of debts

The court may reverse a cancellation under section 377A of a debtor’s debts
if—

(a) the debtor has been given notice of the application for cancellation
(including the grounds relied on by the applicant); and

(b)  the court is satisfied that facts have been established that—

(i)  were not known to the Assignee before the debtor was discharged
from the no asset procedure; and
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(i1)) had the Assignee known of them, would have justified the
Assignee in terminating the debtor’s participation in the no asset
procedure under section 373(1)(a).

The court must not reverse the cancellation of debts if the applicant is a cred-
itor and the facts relied on by the applicant were known to the applicant at the
time the debtor was discharged.

Section 377D: inserted, on 13 January 2020, by section 91 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Effect of reversal of cancellation of debts

If the court reverses a cancellation under section 377A of a debtor’s debts, the
debts that were cancelled under section 377A(1) become again enforceable,
and the debtor is liable to pay any penalties and interest that may have accrued
during the debtor’s participation in the procedure or after the debtor was dis-
charged.

However, the reversal does not prejudice or affect the validity of any contract,
sale, disposition, or payment made or anything done by the debtor before the
cancellation was reversed.

Section 377E: inserted, on 13 January 2020, by section 91 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Part 6
Insolvent deceased estates

Interpretation
In this Part, unless the context otherwise requires,—

administration, in relation to the will or estate of a deceased person, has the
same meaning as in the Administration Act 1969

administrator means an administrator within the meaning of the Administra-
tion Act 1969

appointee means an appointee under section 387(2)

beneficiary means a person who is beneficially interested in the deceased’s
estate

estate, in relation to a deceased debtor, means that part of the debtor’s estate
that is available for distribution under section 393.

This subpart does not affect—

(a) any property of a deceased person that does not form part of his or her
estate as defined in subsection (1); or

(b)  the administration of that property.
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The administrator of the property of a deceased person (D) that does not form
part of D’s estate as defined in subsection (1) is, and (whether or not there is an
administrator) the appointee is not,—

(a) D’s executor or administrator for the purposes of section 6 of the Deaths
by Accidents Compensation Act 1952:

(b)  D’s executor or administrator for the purposes of section 92(2)(c)(iii) of
the Trusts Act 2019.

Compare: 1967 No 54 s 153

Section 378(3)(b): replaced, on 30 January 2021, by section 161 of the Trusts Act 2019 (2019
No 338).

Application and order that estate be administered under this Part

Court may order that estate be administered under this Part

The court may order that the estate of a deceased debtor be administered under
this Part on the application,—

(a)  under section 380, of the administrator or a person who is applying to
the court for a grant of administration:

(b)  under section 381, of—
(i)  a creditor who has produced evidence establishing a debt due to
the creditor; or
(i1)  a beneficiary.
The court may refuse to make the order if it is satisfied that—

(a) there is a reasonable probability that the estate will be enough for pay-
ment of the deceased’s debts; and

(b)  the creditors will not be prejudiced by the estate being administered in
the normal way.

Application by administrator, etc

The administrator, or a person who is applying to the court for a grant of
administration, may apply to the court for an order that the estate be adminis-
tered under this Part if the administrator or person applying ascertains that the
money in the estate, together with the proceeds of any assets in the estate that
can conveniently be converted into money, will not be, or is not likely to be,
enough to meet the several claims on the estate.

The application may be—

(a) joined with an application for a grant of administration in respect of the
deceased’s will or of the deceased’s property that does not form part of
his or her estate; or

(b)  made at any time after that grant of administration.
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(3)  An applicant under this section, in addition to the application, must file in the
court an account that shows the assets, debts, and liabilities of the deceased, to
the extent that the applicant knows what they are.

(4) The account—

(a)  must be verified by affidavit; and

(b) may be amended from time to time; and

(c) must be filed—

(i)  when the application is filed; or
(i1)  within the prescribed time after the application is filed; or
(ii1)  within the additional time that the court allows.

Compare: 1967 No 54 s 154

381 Application by creditor or beneficiary for order under this Part

(1)  The following persons may also apply to the court for an order under this Part:
(a)  a creditor of the deceased’s estate, if the creditor’s debt has reached the

threshold for a creditor’s application for adjudication:

(b)  abeneficiary.

(2) A creditor or beneficiary may apply for an order if—

(a)  the administrator has not applied under this Part, and after being reques-
ted in writing to apply, fails to apply within 15 working days after
receiving the request; or

(b) after 4 months from the date of the debtor’s death, no administrator has
been appointed and no application has been filed in the court under sec-
tion 380.

(3) In the case of an application under subsection (2)(a) for an order that the estate
be administered under this Part, the court must not make the order before 2
months have expired after the date when the administration was granted, but
this restriction does not apply if—

(a)  the administrator has consented; or

(b)  the applicant proves that—

(i)  the deceased committed an act of bankruptcy within 3 months
before his or her death; or

(i)  the administrator has favoured or is about to favour any creditor;
or

(c) in the court’s opinion the administrator is not properly administering the
estate.

(4)  The court may allow an application under subsection (2)(b) to be filed before 4

months after the date of the debtor’s death have expired if the court is satisfied
that—
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(a) the deceased committed an act of bankruptcy within 3 months before his
or her death; or

(b)  the estate that should have been available for the deceased’s creditors is
reducing.

Compare: 1967 No 54 s 155

Notice of application by creditor or beneficiary

If an application has been filed by a creditor or beneficiary under section 381,
the applicant must give notice of the application in the prescribed manner to—

(a)  the administrator; or

(b) if there is no administrator, to the person specified by the court.
Compare: 1967 No 54 s 156

When Registrar may hear application

A Registrar may hear an application for administration of the estate of a
deceased person under this Part if—

(a)  the Registrar has jurisdiction to grant administration of the estate of any
deceased person; and

(b)  the application is joined with an application for a grant of administration
in respect of the estate or will of the deceased.

A Registrar may hear the application even if a Judge is available to hear it.
Compare: 1967 No 54 s 157(2)

Costs of application
The court, on hearing an application under this Part, may—
(a)  make the order or refuse the application with or without costs; and

(b) in either case, order costs to be paid by one party to another, or out of the
estate.

Compare: 1967 No 54 s 157(1)

Court may order administration by Assignee or Public Trust

This section applies if an application has been filed for an order to administer
an estate under this Part, and the court thinks that the estate is likely to be bet-
ter administered by one of the persons mentioned in subsection (2)(b) than by
the person who is or may become the administrator.

The court may, as part of its original order on the application or by any subse-
quent order, order that—

(a)  the administrator (if there is one) must no longer administer the estate;
and
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(b) the Assignee, Public Trust, or some other person, as the court thinks
appropriate, must administer the estate.

Compare: 1967 No 54 s 158

Certificate filed by Public Trust or Maori Trustee has effect as application
and order

Public Trust or the Maori Trustee may file a certificate under this section if
Public Trust or the Maori Trustee (as the case may be) is the administrator of,
or would be entitled to obtain a grant of administration for, an apparently insol-
vent estate.

The filing of the certificate in the prescribed form has the effect both of an
application and an order that the estate be administered under this Part.

The certificate must be filed in the registry of—
(a)  the court out of which the grant of administration issued; or

(b)  the court in which Public Trust or the Maori Trustee has filed an election
to administer under—

(i)  Part 4 of the Public Trust Office Act 1957 or Part 6 of the Public
Trust Act 2001, in the case of Public Trust; or

(i1)  section 12A or section 12B of the Maori Trustee Act 1953, in the
case of the Maori Trustee; or

(c) if no grant of administration has been issued or no election to administer
has been filed, the court that Public Trust or the Maori Trustee thinks
appropriate.

An election to administer an estate under this Part may be combined with an

election to administer the estate under Part 6 of the Public Trust Act 2001 or

section 12A or section 12B of the Maori Trustee Act 1953.

Powers conferred on Public Trust or the Maori Trustee under this Part are in
addition to the powers conferred on either of them by any other enactment or
law.

Compare: 1967 No 54 s 160

Section 386 heading: amended, on 1 July 2009, by section 30(1) of the Maori Trustee Amendment
Act 2009 (2009 No 12).

Section 386(1): amended, on 1 July 2009, by section 30(1) of the Maori Trustee Amendment
Act 2009 (2009 No 12).

Section 386(3)(b): amended, on 1 July 2009, by section 30(1) of the Maori Trustee Amendment
Act 2009 (2009 No 12).

Section 386(3)(b)(ii): amended, on 1 July 2009, by section 30(1) of the Maori Trustee Amendment
Act 2009 (2009 No 12).

Section 386(3)(c): amended, on 1 July 2009, by section 30(1) of the Maori Trustee Amendment
Act 2009 (2009 No 12).

Section 386(5): amended, on 1 July 2009, by section 30(1) of the Maori Trustee Amendment
Act 2009 (2009 No 12).
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Effect of order that estate be administered under this Part

Estate vests in appointee

The whole of the estate at the date when the application for the order under this
Part was filed vests in the person appointed by the court to administer it (the
appointee).

The court, in its order that the estate be administered under this Part or in a
subsequent order, may appoint as appointee—

(a)  the administrator; or

(b)  the Assignee; or

(c)  Public Trust; or

(d)  any other person.
Compare: 1967 No 54 s 159(1)

Appointee must realise, administer, and distribute estate

The appointee must, as soon as practicable after the estate vests in the
appointee, realise, administer, and distribute the assets in accordance with the
law and practice of bankruptcy, subject to any modifications in this Part.

Compare: 1967 No 54 s 159(1)

Entitlement of surviving spouse to household furniture and effects

This section applies if the estate that vests in the appointee includes any of the
deceased’s necessary household furniture and effects that would have passed to
the deceased’s surviving spouse (S) if the estate had not been insolvent.

S may select and retain as his or her own property so much of the furniture and
effects referred to in subsection (1) that the appointee determines.

S must make the selection within the time that the appointee allows.

S’s selection does not affect any rights under a valid charge or hire purchase
agreement in respect of the goods selected.

The fact that the goods available for selection are subject to a charge or hire
purchase agreement does not give S any rights to any other part of the decea-
sed’s property.

Compare: 1967 No 54 s 159(2)

Appointee may make allowance to surviving spouse

The appointee may make an allowance out of the estate to the surviving spouse
or to any of the relatives or dependants of the deceased or the surviving spouse
for the support of any of them.

However, the appointee must first obtain the consent of the creditors, which
must be expressed in the form of an ordinary resolution.

Compare: 1967 No 54 s 159(4)
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Administration of estate under this Part

Sections 392 to 398 apply in respect of estate administered under this Part

Sections 392 to 398 apply when an order has been made that the estate be
administered under this Part.

Compare: 1967 No 54 s 162(1)

Appointee’s authority, powers, and functions

The appointee has, in relation to the estate, the same authority, powers, and
functions as the Assignee has in relation to the property of a bankrupt.

Compare: 1967 No 54 s 162(1)

Distribution of estate
The estate must be distributed in the following order:

(a) first, payment of all proper costs, charges, debts, and expenses of the due
administration of the estate, whether incurred before or after the order is
made:

(b)  secondly, payment of the deceased’s reasonable funeral expenses:

(c)  thirdly, payment of the following expenses of the deceased incurred dur-
ing the 3 months immediately before the deceased’s death:

(1)  medical expenses:

(i1)  reasonable expenses for hospital care (as defined in section 4(1) of
the Health and Disability Services (Safety) Act 2001) provided for
the deceased, so far as those expenses are lawfully recoverable:

(d)  fourthly, payment of other claims and interest in accordance with section
274:

(e) all other claims, which rank equally and abate in proportion if there is
insufficient to pay them in full.

For the purposes of subsection (1)(d), a reference in section 274 to the date of
adjudication must be read as a reference to the date of the deceased’s death.

Compare: 1967 No 54 s 162(1)(b), (2)

Payment of surplus

In this section, surplus means the surplus of assets that remains with the
appointee after the appointee has paid in full—

(a)  the debts due by the deceased debtor; and
(b)  the costs of the administration under this Part; and
(c) any other money that would be payable in a case of bankruptcy.

The surplus must be—
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(a) paid to, or retained by, the administrator of the deceased’s property that
does not form part of the deceased’s estate under this Part, if there is
one; or

(b)  if there is no administrator of the deceased’s property that does not form
part of the deceased’s estate under this Part, distributed as approved by
the court, having regard to the persons who are entitled to it.

The court may make an order approving the distribution of the surplus as part
of the order that the estate be administered under this Part, or at any time after,
and the order may be varied in respect of the surplus that remains in the
appointee’s hands at the date of each variation.

Compare: 1967 No 54 s 162(1)(c), (3)

Creditor’s notice to administrator

If a creditor applies for an order that the deceased’s estate be administered
under this Part, and the order is made, notice to the deceased’s administrator
that the application has been filed is treated as an act of bankruptcy.

After receipt of the notice, the administrator does not obtain a discharge for any
payment of money or disposition of property by the administrator, unless it is
done pursuant to the order.
Compare: 1967 No 54 s 162(1)(d)

Appointee may act in relation to deceased’s irregular transactions

An appointee may take a step that the Assignee could have taken under subpart
7 of Part 3 (for example, the cancellation of an irregular transaction) as if the
deceased had been bankrupt at the time of death.

However, there are 2 additional restrictions when an appointee takes a step
under subpart 7 of Part 3:

(a)  the appointee must not issue a notice cancelling a gift or voluntary settle-
ment without first obtaining the permission of the court; and the court
must not give permission unless it appears that recovery of the gift or
settlement is necessary to pay the debts of the estate in full (including
interest); and

(b)  the court must not make an order under section 213 unless it is satisfied
that recovery of the deceased’s contribution to the property of another is
necessary to pay the debts of the estate in full (including interest).

Compare: 1967 No 54 s 162(1)(e), (f)

Appointee may cancel execution

The appointee may cancel an execution against the deceased debtor’s estate
unless it was completed more than 3 months before the date of the order that
the estate be administered under this Part.

Compare: 1967 No 54 s 162(1)(g)
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Administrator’s acts valid before notice

Nothing in this Act invalidates any payment made, or any act or thing done, in
good faith by the administrator before the administrator had notice of an inten-
tion to apply for an order that the estate be administered under this Part.

Compare: 1967 No 54 s 163

Part 7
Offences and miscellaneous provisions

Subpart 1—The Assignee

Appointment of Official Assignee for New Zealand and others

Suitable persons must be appointed under the Public Service Act 2020 to the
following positions under this Act:

(a)  the Official Assignee for New Zealand:

(b)  the Deputy Official Assignee for New Zealand:

(c)  Official Assignees:

(d) asrequired, Deputy Assignees to help in the administration of estates.
Assignees and Deputy Assignees are officers of the court.

The Deputy Official Assignee must discharge his or her duties and exercise his
or her powers under the control and direction of the Official Assignee for New
Zealand.

Assignees and Deputy Assignees must discharge their duties under the control
and direction of the Official Assignee for New Zealand and the Deputy Official
Assignee for New Zealand.

Nothing in this section affects section 59 or section 404(3).

Compare: 1967 No 54 s 15

Section 399(1): amended, on 7 August 2020, by section 135 of the Public Service Act 2020 (2020

No 40).
Assignee may act on behalf of another Assignee

An Assignee or Deputy Assignee may act for, or in the place of, another
Assignee or Deputy Assignee, and in that capacity has all the authority and
powers of the Assignee or Deputy Assignee for whom, or in whose place, he or
she acts.

Compare: 1967 No 54 s 16

Assignee’s use of name, seal, etc

An Assignee may sue and be sued in the name of “The Official Assignee in
Bankruptcy of the property of [bankrupt’s name inserted]”, and in that name
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may do anything that must be done or should be done as part of his or her func-
tions as Assignee.

An Assignee may—
(a) administer oaths and take statutory declarations; and
(b) appear in court and examine the bankrupt in any proceedings.

An Assignee must have a seal of office, which the Assignee must keep and use
when required in the administration of the estates in the Assignee’s charge.

An Assignee may execute all documents by signing the Assignee’s own name
over the official name, and need not affix a seal to any document, although he
or she may do so.

Compare: 1967 No 54 s 17

Assignee’s additional rights and remedies

The Assignee, in addition to rights and remedies under this Act, has the rights
and remedies provided by any other Act or rule of law.

Disqualification of Assignee

An Assignee (A) is disqualified from acting in a bankrupt estate if A is a cred-
itor of the estate and the creditors resolve that A must not act as Assignee.

Subsection (1) does not apply if A is a creditor of the estate only in the capacity
of—

(a) the Assignee of the property of another bankrupt; or

(b) the liquidator of a company; or

(c) an appointee under Part 6.
Compare: 1967 No 54 s 18(1)

Vacation of office by Assignee
An Assignee must vacate his or her office if he or she is adjudicated bankrupt.

An Assignee is eligible, subject to the provisions of the Public Service Act
2020, to be reappointed an Assignee when discharged from bankruptcy.

This section does not affect the question of the employment of an Assignee
who is adjudicated bankrupt whilst in any other position in the public service.
Compare: 1967 No 54 s 18(3)

Section 404(2): amended, on 7 August 2020, by section 135 of the Public Service Act 2020 (2020
No 40).

Section 404(3): amended, on 7 August 2020, by section 135 of the Public Service Act 2020 (2020
No 40).
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Protection of Assignee

An Assignee is not liable in any action or proceeding for any thing the
Assignee may have done or omitted to do by reason only that the bankrupt is
discharged or the bankruptcy is annulled.

Compare: 1967 No 54 s 138

Assignee’s remuneration

The Assignee may charge remuneration for carrying out his or her duties and
exercising his or her powers as Assignee at the amount or rates fixed or pre-
scribed under section 407 or charged according to rates prescribed under that
section.

Remuneration that has been charged under subsection (1) and paid to the
Assignee must be paid into a Crown Bank Account.

Compare: 1967 No 54 s 166

Rates of Assignee’s remuneration

The Governor-General may, by Order in Council, make regulations that fix or
prescribe the amount or rates of remuneration chargeable under section 406.

The regulations may, for example, prescribe—
(a)  hourly or other rates:

(b)  different rates for work done in the bankruptcy by different classes of
persons:

(c) rates by reference to the net value of the assets realised by the Assignee
together with other amounts as may be specified:

(d) rates for the exercise of particular functions or powers:
(e) rates by reference to any other criteria that may be specified.

Regulations under this section are secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).
Compare: 1967 No 54 s 166A

Legislation Act 2019 requirements for secondary legislation made under this section

Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
it in the Gazette

Presentation  The Minister must present it to the House of LA19s 114, Sch 1
Representatives cl 32(1)(a)
Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116

This note is not part of the Act.

Section 407(3): inserted, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021
(2021 No 7).
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Assignee may apply for order of release

After preparing the final statement of receipts and payments in relation to the
estate of a bankrupt (see section 228), the Assignee may apply to the court for
an order releasing the Assignee from the administration of the estate.

The Assignee must advertise his or her intention to apply for an order of
release, and the time when the application will be heard.

The court must hear the application not earlier than 10 working days before,
and not later than 20 working days after, the Assignee advertises the applica-
tion under subsection (2).

On hearing the application, the court—

(a) must take into account any objection to the Assignee’s release by any
creditor or other person interested in the bankruptcy; and

(b)  if the court refuses the order, may, on the application of any creditor or
other person interested in the bankruptcy, make any order it thinks fit to
remedy any breach of duty by the Assignee.

Compare: 1967 No 54 s 133

Section 408 heading: amended, on 30 May 2017, by section 118(1) of the Regulatory Systems (Com-
mercial Matters) Amendment Act 2017 (2017 No 12).

Section 408(1): replaced, on 30 May 2017, by section 118(2) of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Effect of order

An order of release made under section 408 discharges the Assignee, from the
date of the order, from all liability for any act or omission by the Assignee—

(a)  in the administration of the bankrupt’s affairs:

(b) in relation to the Assignee’s conduct as Assignee of the bankrupt up to
the date of the order.

The order must not be revoked except if it was obtained by fraud.
Compare: 1967 No 54 s 133(5), (6)

Subsequent order of release

This section applies if the Assignee receives further property of the bankrupt
after the date of an order of release.

The Assignee must, after realising or otherwise dealing with that property,
apply for an order of release in respect of the Assignee’s administration of it.

Sections 408 and 409 apply to an application for a subsequent order of release.
Compare: 1967 No 54 s 133(7)
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Subpart 2—The court

Jurisdiction and powers of court

A Judge may exercise all the powers and jurisdiction given to the court under
this Act.

A Judge may hear a proceeding under this Act, or any aspect of it, in Chambers
or in open court, except that the following must be heard and dealt with in open
court:

(a)  the public examination of a bankrupt:

(b)  an application for annulment of a bankruptcy or the discharge of a bank-
rupt.

Compare: 1967 No 54 s 5(1)

Court may look at real nature of transaction

In considering a transaction, the court may look at its real nature, and it does
not matter that the transaction appears to be, or is described by the parties to it
as being, something different.

Compare: 1967 No 54 s 5(2)

When Registrar or District Court Judge may exercise powers and
jurisdiction of court

A Registrar or a District Court Judge has, with the exception of the powers
listed in subsection (2), all the powers and jurisdiction of the court under this
Act during—

(a)  acourt vacation; or
(b)  the illness of a Judge; or

(c) any period when there is no Judge at the place where the office of the
court is situated.

A Registrar or a District Court Judge does not have the power under subsection
(1) to—

(a) make an order of discharge or annulment; or

(b)  commit for contempt of court; or

(c)  exercise any jurisdiction conferred by subpart 3 of Part 7; or
(d)  conduct a public examination under subpart 5 of Part 3.

A Registrar or a District Court Judge may, if in doubt as to the proper order to
be made on an application, refer it to a Judge at the next convenient opportun-
ity, and a Judge may hear and decide the application.

A Judge may vary or discharge any decision by a Registrar or District Court
Judge, and the decision of the Judge under this subsection can be reviewed,
rescinded, or varied by the court under section 414.
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(5) There is no appeal directly to the Court of Appeal from the decision of a
Registrar or a District Court Judge.

(6) Nothing in this section affects the specific powers of a District Court Judge
under this Act, for example, in section 165.

Compare: 1967 No 545 6

414 Rehearings and appeals

(1)  The court may review, rescind, or vary any decision of the court or a Judge
under this Act.

(2)  An aggrieved person may appeal to the Court of Appeal from a decision of the
court or a Judge under this Act.

Compare: 1967 No 54 s 8

415 Proceedings not halted pending appeal
A notice of appeal does not halt proceedings under the decision under appeal
unless the court or the Court of Appeal makes an order halting the proceedings.
Compare: 1967 No 54 s 9(1)

416 Suspension of adjudication pending appeal

(1) If an appeal has been filed against an order of adjudication, the bankrupt or any
other interested person may apply to the court or the Court of Appeal for an
order suspending the adjudication until the appeal is decided.

(2)  The court or Court of Appeal may suspend the adjudication on the conditions
that it thinks appropriate, including conditions as to anything done or decided,
or that ought to have been done or decided, by any person in the period
between the adjudication and the order suspending adjudication.

(3)  The court or the Court of Appeal may at any time make an order as it thinks
appropriate as to anything done or decided, or that ought to have been done or
decided, by any person in the period between the adjudication and the date
when the appeal is decided if—

(a)  the adjudication has been suspended and the appeal fails; or
(b)  the adjudication has not been suspended and the appeal succeeds.
Compare: 1967 No 54 s 9(2)—(4)

417 Court may extend time

(1)  The court may extend any time limit imposed by this Act, or by rules or regula-
tions made under this Act, for doing any act or thing.

(2)  The court may extend the time limit—

162

(a)  before or after the time limit has expired:

(b)  on the conditions it thinks appropriate.
Compare: 1967 No 54 s 10
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Defects in proceedings

A proceeding under this Act must not be invalidated or set aside for a defect
(which includes misdescription, misnomer, or omission) in a step that must be
taken as part of, or in connection with, the proceeding, unless a person is preju-
diced by the defect.

The court may order the defect to be corrected, and may order the proceeding
to continue, on the conditions that the court thinks appropriate in the interests
of everyone who has an interest in the proceeding.

Compare: 1967 No 54 s 11
Subpart 3—Offences by bankrupt

Offences in relation to debts

A bankrupt (B) commits an offence if B did not, when contracting a debt,
expect to be able to pay the debt when it fell due for payment, as well as pay all
B’s other debts (including future and contingent debts).

A bankrupt (B) commits an offence if B has materially contributed to, or
increased the extent of, B’s insolvency by gambling or by rash and hazardous
speculations or by unjustifiable spending or by extravagance in living.

For the purposes of subsection (1), B is rebuttably presumed to have committed
the offence if B, when contracting the debt, had no reasonable ground for
expecting that B would be able to pay the debt when it fell due for payment as
well as pay all B’s other debts (including future and contingent debts).

Compare: 1967 No 54 s 126(1)(a), (¢)

Offences in relation to property
A bankrupt (B) commits an offence if B—
(a)  conceals or removes any part of B’s property—

(i)  within 2 months immediately before any unsatisfied judgment or
order for payment of money is obtained against B; or

(il)  at any time after an unsatisfied judgment or order for payment of
money is obtained against B; or

(b)  with intent to defraud B’s creditors or any of them, makes, or causes to
be made, any gift, delivery, or transfer of, or charge over, B’s property.

A bankrupt (B) commits an offence if, after an application for B’s adjudication
has been filed, or within 2 years immediately before the application is filed,
B—

(a)  conceals any part of B’s property to the value of $500 or more; or

(b)  conceals any debt due to B or due from B; or
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(¢)  fraudulently removes any part of B’s property to the value of $500 or
more.

Compare: 1967 No 54 s 126(1)(b), (g)

Offence in relation to written statement to creditor, etc
A bankrupt (B) commits an offence if, within 3 years immediately before B’s
adjudication,—
(a) B makes or produces any written statement to a person who—
(1) s at the time B’s creditor; or

(i1)) becomes B’s creditor as a result of the statement being made or
produced to that person; and

(b)  the statement is not a true and fair statement of B’s affairs.
Compare: 1967 No 54 s 126(1)(e)

Offence in relation to documents, etc

A bankrupt (B) commits an offence if, after an application for B’s adjudication
has been filed, or within 2 years immediately before the application is filed,
B—

(a)  conceals, destroys, mutilates, or falsifies, or is a party to the conceal-
ment, destruction, mutilation, or falsification of, any document affecting,
or relating to, B’s property, conduct, or dealings; or

(b) makes, or is a party to the making of, any false entry in any document
affecting, or relating to, B’s property, conduct, or dealings; or

(c)  fraudulently parts with, alters, or makes any omission in, or is a party to
fraudulently parting with, altering, or making any omission in, any docu-
ment affecting, or relating to, B’s property, conduct, or dealings; or

(d) prevents the production of any document affecting, or relating to, B’s

property, conduct, or dealings to any person to whom B has an obliga-
tion under this Act to produce it.

Compare: 1967 No 54 s 126(1)(f)(1)—(iv)

Offence in relation to fictitious losses or expenses

A bankrupt (B) commits an offence if, after an application for B’s adjudication
has been filed, or within 12 months immediately before the application is filed,
B attempts to account for any part of B’s property by fictitious losses or
expenses.

Compare: 1967 No 54 s 126(1)(h)

Offences in relation to credit, etc

A bankrupt (B) commits an offence if, within 3 years before an application for
B’s adjudication has been filed or at any time after the application is filed,—

(a) B obtains property on credit and has not paid for the property; and
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(b) B obtains the property on credit—
(i) by a false representation or other fraud; or

(i1) by a false statement of financial position or other false statement
of B’s affairs; or

(iii)) under the false pretence of carrying on business and dealing in the
ordinary course of trade.

A bankrupt (B) commits an offence if, within 3 years before an application for
B’s adjudication has been filed or at any time after the application is filed, B
pawns, mortgages, pledges, or disposes of, otherwise than in the ordinary
course of trade, any property that B has obtained and has not paid for.

Compare: 1967 No 54 s 126(1)(1)

Offences in relation to obtaining consent of creditors

A bankrupt (B) commits an offence if B makes a false representation for, or is
guilty of any other fraud for, the purpose of obtaining the consent of any 1 or
more of B’s creditors to any agreement with reference to B’s affairs or B’s
bankruptcy.

Compare: 1967 No 54 s 126(1)(j)

Offence in relation to leaving New Zealand

A bankrupt (B) commits an offence if, after an application for B’s adjudication
has been filed or within 12 months immediately before the application is filed,
B—

(a) leaves New Zealand (either temporarily or permanently) and takes with
him or her any part of any property to the value of $1,000 or more that
ought, by law, to be divided among B’s creditors; or

(b) attempts to leave New Zealand (either temporarily or permanently), tak-
ing with him or her any part of that property; or

(c)  prepares to leave New Zealand (either temporarily or permanently), tak-
ing with him or her any part of that property.

Compare: 1967 No 54 s 126(1)(k)

Defence of absence of intent

A bankrupt (B) does not commit an offence under section 420(1)(a) if B proves
that at the material time he or she had no intent to defraud any of B’s creditors.

A bankrupt (B) does not commit an offence under any of the following provi-
sions if B proves that at the material time B had no intent to defraud:

(a)  section 420(2)(a) or (b):
(b)  section 424(1):

(c)  section 424(2):

(d) section 426.
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A bankrupt (B) does not commit an offence under section 421 if B proves that
at the material time B had no intention to deceive.

A bankrupt (B) does not commit an offence under section 422(a), (b), or (d) if
B proves that at the material time B had no intent to conceal the state of his or
her affairs or to defeat the law.

Penalties for offences under sections 419 to 426 by bankrupt

A bankrupt who commits an offence under any of sections 419 to 426 is liable
on conviction to imprisonment for a term not exceeding 3 years or to a fine not
exceeding $10,000 or both.

Despite anything to the contrary in section 25 of the Criminal Procedure Act
2011, a charging document may be filed at any time in respect of an offence
against any of sections 419 to 426.

Section 428 heading: amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011
(2011 No 81).

Section 428(1): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 428(2): inserted, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Offences in relation to record of transactions

Failure to keep and preserve proper record of transactions

A bankrupt (B) commits an offence if, for any period during the 3 years imme-
diately before B’s adjudication,—

(a) B might reasonably be expected, because of B’s occupation or transac-
tions for the period, to keep a record of those transactions; and

(b) B failed to keep and preserve a proper record of the transactions.

Despite anything to the contrary in section 25 of the Criminal Procedure Act
2011, the limitation period for filing a charging document against a bankrupt in
respect of an offence under this section ends on the date that is 2 years after the
date of his or her adjudication.

Compare: 1967 No 54 s 127(1)

Section 429(2): replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Failure to keep proper records with intent to conceal

A bankrupt (B) commits an offence if, with intent to conceal the true state of
his or her affairs, B has failed to keep and preserve a proper record of B’s trans-
actions.
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Despite anything to the contrary in section 25 of the Criminal Procedure Act
2011, a charging document may be filed at any time in respect of an offence
against this section.

Compare: 1967 No 54 s 127(2)

Section 430(2): inserted, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Penalties for offences relating to records

A person who commits an offence under section 429 is liable on conviction to
imprisonment for a term not exceeding 12 months or to a fine not exceeding
$5,000 or both.

A person who commits an offence under section 430 is liable on conviction to
imprisonment for a term not exceeding 3 years or to a fine not exceeding
$10,000 or both.

Section 431(1): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 431(2): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

When bankrupt deemed not to have kept or preserved proper record

For the purposes of sections 429 and 430, a bankrupt (B) is deemed not to have
kept a proper record of his or her transactions if, being engaged in any trade or
business, B has not kept the necessary books and accounts.

In subsection (1), necessary books and accounts means the books and
accounts that are necessary to explain B’s transactions and financial position in
B’s trade or business, and includes—

(a) abook or books containing entries from day to day in sufficient detail of
all cash received and cash paid; and

(b) if B’s trade or business has involved dealing in goods,—
(i)  arecord of all goods sold and purchased; and

(i1)  detailed stock sheets of annual and other stock takings showing
the quantity and the valuation made of each item of stock on hand;
and

(c) if B’s trade or business has involved B’s services, details of those ser-
vices.

For the purposes of sections 429 and 430, B is deemed not to have preserved a
proper record of his or her transactions if B has not preserved—

(a)  the records listed in subsection (2), if applicable:

(b) arecord of all goods purchased in the course of B’s business, with the
original invoices:

(c) adaily record of all goods sold on credit.
Compare: 1967 No 54 s 127(3), (4)
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Olffences in relation to Assignee
Heading: replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011 No 81).

Offences in relation to Assignee
A bankrupt (B) commits an offence if B—

(a) fails without reasonable excuse to do any of the things required of B by
section 67 or 87 or subpart 2 of Part 3 or subpart 5 of Part 3 or to comply
with any of the provisions of section 299 or 307; or

(b) refuses or neglects to answer fully and truthfully all proper questions put
to B at any examination held under this Act; or

(c)  wilfully misleads the Assignee in any statement made to him or her in
the course of the administration of B’s affairs, whether orally or in writ-
ing or in any answer to any question put to B; or

(d) after becoming aware that any person has filed a false proof in the bank-
ruptcy, failed to disclose that fact immediately to the Assignee; or

(e)  has within 2 years before B’s adjudication, at a time when B was unable
to pay B’s debts as they became due, given, with intent to defraud B’s
creditors, any undue preference to any of B’s creditors; or

(f)  while a bankrupt and without having first obtained the consent of the

Assignee,—
(i)  leaves, or attempts to leave, New Zealand, temporarily or perman-
ently; or
(i)  makes preparations for leaving New Zealand, temporarily or per-
manently.
(g) [Repealed]

[Repealed]
Compare: 1967 No 54 s 128(1), (2)

Section 433 heading: replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011
(2011 No 81).

Section 433(1)(f)(ii): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011
(2011 No 81).

Section 433(1)(g): repealed, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011
(2011 No 81).

Section 433(2): repealed, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Offence in relation to obtaining credit

A bankrupt (B) commits an offence if B, before B obtains a final order or dis-
charge, or before a suspended order of discharge takes effect under this Act,—

(a) alone, or jointly with another person, obtains credit of $1,000 or more;
or
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(b) incurs liability to any person of $1,000 or more for the purpose of
obtaining credit for another person.

Section 433A: inserted, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Defences to offence of obtaining credit

A bankrupt (B) does not commit an offence under section 433A(a) if B proves
that, before obtaining the credit of $1,000 or more, B informed the person giv-
ing the credit that B was an undischarged bankrupt.

A bankrupt (B) does not commit an offence under section 433A(b) if B proves
that, before incurring the liability of $1,000 or more, the person giving the
credit was informed that the person incurring the liability was an undischarged
bankrupt.

Compare: 1967 No 54 s 128(1)(g)

Section 434 heading: amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011
(2011 No 81).

Section 434(1): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 434(2): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Limitation period for offences against section 433 or 433A

Despite anything to the contrary in section 25 of the Criminal Procedure Act
2011, the limitation period for filing a charging document against a bankrupt in
respect of an offence against section 433 or 433A ends on the date that is 2
years after the date on which the offence was committed.

Section 434A: inserted, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Penalty for offences under sections 433 and 433A

A person who commits an offence under section 433 or 433A is liable on con-
viction to imprisonment for a term not exceeding 12 months or a fine not
exceeding $5,000, or both.

Section 435: replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Offences in relation to management of companies

Offence by bankrupt in relation to management of companies
A bankrupt commits an offence if he or she—
(a) acts as a director of a company; or

(b) fails without reasonable excuse to comply with section 149.
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Despite anything to the contrary in section 25 of the Criminal Procedure Act
2011, the limitation period in respect of an offence under subsection (1) ends
on the date that is 2 years after the date on which the offence was committed.
Compare: 1967 No 54 s 128A

Section 436(2): replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Penalties for offence in relation to management of companies
A person who commits an offence under section 436 is liable, on conviction, to
imprisonment for a term not exceeding 2 years.

Section 437: replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Assignee s discretion to prosecute

Assignee may prosecute if reasonable grounds certified by Crown Solicitor

If the Assignee has reason to suspect that a person (X) has committed an
offence under this Act, the Assignee may refer the case to the appropriate
Crown Solicitor.

The Assignee may file a charging document against X if the Crown Solicitor
certifies that there are reasonable grounds for prosecuting X.
Compare: 1967 No 54 s 129

Section 438(2): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Assignee has immunity for prosecution if certificate given by Crown
Solicitor

No action may be taken against the Assignee for malicious prosecution in rela-
tion to a prosecution under this Act if the Crown Solicitor certified that there
were reasonable grounds for bringing the prosecution.

Compare: 1967 No 54 s 129(2)
Subpart 4—Miscellaneous provisions

False or misleading statements or refusal to answer questions
A person commits an offence if he or she—

(a) makes a statement to any Assignee or person concerned in the adminis-
tration of this Act, knowing that the statement is false in a material par-
ticular; or

(b)  wilfully misleads, or attempts to mislead, any Assignee or person con-
cerned in the administration of this Act; or

(c)  without reasonable excuse, fails or refuses to answer any question put to
him or her by the Assignee.
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(2) A person who commits an offence under this section is liable on conviction to
imprisonment for a term not exceeding 12 months or to a fine not exceeding
$5,000 or both.

Compare: 1967 No 54 s 164
Section 440(2): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011

No 81).

441 Regulations

(1)  The Governor-General may, by Order in Council, make regulations for all or
any of the following purposes:

(2)
(b)
(c)
(d)
(e)

®

(@

()

W)
(k)
M
(m)

(n)

prescribing fees to be paid under this Act or regulations made under this
Act:

prescribing the procedure for lodging a debtor’s application for adjudica-
tion with the Assignee:

prescribing how and when the debts and claims of creditors must be
made and proved, and when a debt or claim may be allowed or dis-
allowed:

providing for the public examination of bankrupts:

prescribing the expenses that may be paid to a bankrupt, or any other
person, who is required to attend any examination by the Assignee:

prescribing the steps an undischarged bankrupt must take to obtain the
Assignee’s consent to leaving New Zealand and the circumstances in
which, and the conditions on which, the Assignee may consent:

prescribing the steps an undischarged bankrupt must take to obtain the
Assignee’s consent for the purposes of section 149 (which concerns the
prohibition of a bankrupt entering business) and the circumstances in
which, and the conditions on which, the Assignee may consent:

prescribing the accounts that must be kept by the Assignee, the audit of
those accounts, and the fees payable for the audit:

[Repealed]
prescribing the manner of advertising under this Act:

providing for the appointment, retirement, removal, discharge, and con-
trol of trustees under subpart 2 of Part 5, and for the accounts that must
be kept by them, and for the audit of those accounts:

providing for any matters contemplated by subpart 3 of Part 5, necessary
for its administration, or necessary for giving it full effect:

prescribing the scale of fees of the court and the Court of Appeal for pro-
ceedings under this Act:

prescribing the form of—
(1) a statement of affairs that is filed under section 46, 67, or 362:
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(i1)  an application that is made under section 49, 342, or 362:
(iii))  a notice under section 367 or 373:

(o) prescribing the steps that must be taken by the bankrupt under section
141 in relation to the bankrupt’s property and the distribution of the pro-
ceeds to the creditors:

(p) regulating the payment by the Assignee of money into the Assignee’s
bank account under section 220(1):

(q)  prescribing the time for giving a notice of opposition under section 297:
(r)  prescribing how instalments under a debt repayment order must be paid:

(s)  providing for the conduct of creditors’ meetings under subparts 1 and 2
of Part 5:

(t)  prescribing the criteria for the means test under section 363(1)(e):

(u)  prescribing reasons for refusal by the Assignee under section 447(2) of
access to a public register:

(v)  prescribing any further information or documents that must be held
under a public register under section 449(1):

(w) regulating the search of public registers (see section 452):
(x)  prescribing any further search criteria under section 453(1):

(y) providing for any other matters contemplated by this Act, necessary for
its administration, or necessary for giving it full effect.

In subsection (1)(n), prescribing the form includes specifying the content,
means of communication, or any other requirement of a statement of affairs,
application, or notice without necessarily specifying the use of a particular
form.

Regulations under this section are secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).

Compare: 1967 No 54 s 14

Legislation Act 2019 requirements for secondary legislation made under this section

Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
it in the Gazette

Presentation = The Minister must present it to the House of LA19 s 114, Sch 1
Representatives cl 32(1)(a)
Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116

This note is not part of the Act.

Section 441(1)(i): repealed, on 30 May 2017, by section 119 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Section 441(1)(r): amended, on 13 January 2020, by section 92 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 441(3): inserted, on 28 October 2021, by section 3 of the Secondary Legislation Act 2021
(2021 No 7).
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442 Rules

(1)  Rules may be made from time to time under the Senior Courts Act 2016—
(a) relating to the procedure of the court under this Act:
(b) relating to appeals to the Court of Appeal under this Act:
(c) to give effect to this Act.

(2)  Matters that may be dealt with by the rules include the following:

(@) how proceedings are started and transferred from one registry of the
court to another:

(b)  where proceedings may be started:

(c)  the forms to be used in proceedings:

(d)  the service of documents filed or issued in proceedings:
(e) the amendment of defects and errors in proceedings:

()  how evidence may be given:

(g) how the identity of persons who are parties to, or involved in, proceed-
ings must be proved:

(h)  how witnesses are summoned and documents are discovered:

1 the right of creditors and other persons to appear in proceedings, and the
g p pp p g
procedure to be followed in the absence of creditors or other persons:

(j)  the notices that must be given in connection with proceedings, and who
must give them and to whom:

(k)  the manner of advertising:
(I)  the consolidation of proceedings:
(m) the substitution of parties to proceedings:

(n) authorising the continuation of proceedings after the death of the debtor
in question:

(o) authorising proceedings to be begun against 1 or more partners of a busi-
ness partnership without including the others, and providing for the dis-
closure of the other partners:

(p) the scale of costs of lawyers and others in proceedings:
(q)  the award of costs and when security for costs must be given:
(r)  the execution of processes and the enforcement of orders under this Act:

(s)  the time limit for appealing to the Court of Appeal and how the appeal
must be brought:

(t)  matters necessary for the administration of this Act or necessary for giv-
ing it full effect.

Compare: 1967 No 54 s 13
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Section 442(1): amended, on 1 March 2017, by section 183(b) of the Senior Courts Act 2016 (2016
No 48).

Repeal and revocation

The Insolvency Act 1967 is repealed.

The Insolvency Regulations 1970, the Insolvency (Priorities) Order 1988, and
the Summary Instalment Orders (District Court) Rules 1970 are revoked.

Transitional provisions
In this section,—

1967 Act means the Insolvency Act 1967 as if it had not been repealed by this
Act, and any rules or regulations made under that Act

commencement means the commencement of Parts 1 to 7 of this Act

past event means any of the following that has occurred before commence-
ment:

(a)  1issuing a bankruptcy notice:

(b) filing a petition for adjudication:

(c) filing an application for a summary instalment order:
(d)  the making of a proposal:

(e)  the making of a compromise:

(f)  filing an application for an order for the administration of an insolvent
deceased estate.

The 1967 Act continues to apply, to the exclusion of this Act, to any past event
and to any step or proceeding preceding, following, or relating to that past
event, even if it is a step or proceeding that is taken after commencement.

For the avoidance of doubt, nothing in subpart 7 of Part 3 permits the cancella-
tion of an irregular transaction that was completed before this section came into
force, if that transaction could not have been cancelled if this section had not
come into force.

Consequential amendments to other enactments

The enactments specified in Schedule 2 are amended in the manner indicated in
that schedule.

Act subject to application of Cape Town Convention and Aircraft Protocol

Part 3 and all other provisions of this Act are subject to section 435 of the Civil
Aviation Act 2023 (which provides for the primacy of the provisions of the
Cape Town Convention and the Aircraft Protocol) and the rest of subpart 4 of
Part 10 of the Civil Aviation Act 2023 (which implements the Cape Town Con-
vention and the Aircraft Protocol).

In this section,—
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Aircraft Protocol has the same meaning as in section 433(1) of the Civil Avi-
ation Act 2023

Cape Town Convention has the same meaning as in section 433(1) of the
Civil Aviation Act 2023.

Section 445A: inserted, on 1 November 2010, by section 14(1) of the Civil Aviation (Cape Town
Convention and Other Matters) Amendment Act 2010 (2010 No 42).

Section 445A(1): amended, on 5 April 2025, by section 486 of the Civil Aviation Act 2023 (2023
No 10).

Section 445A(2) Aircraft protocol: amended, on 5 April 2025, by section 486 of the Civil Aviation
Act 2023 (2023 No 10).

Section 445A(2) Cape Town Convention: amended, on 5 April 2025, by section 486 of the Civil
Aviation Act 2023 (2023 No 10).

Subpart 5—Public registers

Subpart applies to public register maintained under section 62, 354 or 368

This subpart applies to a public register maintained under section 62 or 354 or
368.

When public register must be accessible

A public register must be available for access and searching by members of the
public during business hours on a working day.

However, the Assignee may refuse access to a public register or suspend the
operation of a public register, in whole or in part,—

(a) if the Assignee considers that it is not practical to provide access to the
register; or

(b)  for any other reason that is prescribed by regulations made under this
Act.

Purposes of public registers
A public register maintained under section 62 has—

(a) the purpose of providing information about bankrupts and discharged
bankrupts; and

(b)  the further purposes set out in subsection (4).
A public register maintained under section 354 has—

(a)  the purpose of providing information about persons subject to a current
debt repayment order; and

(b)  the further purposes set out in subsection (4).
A public register maintained under section 368 has—

(a)  the purpose of providing information about persons currently admitted to
the no asset procedure and persons discharged from that procedure under
section 377; and
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(b)  the further purposes set out in subsection (4).
The further purposes of the public registers are to—

(a) facilitate the compliance, audit, and other supporting and administrative
functions of the Assignee, Ministry, the courts, or any other person under
this Act or any other enactment; and

(b) facilitate the enforcement functions and the exercise of the powers of the
Assignee, Ministry, the courts, or any other person under this Act or any
other enactment; and

(c) provide statistical information and information for research purposes in
relation to bankruptcy, debt repayment orders, and the no asset proced-
ure.

Section 448(2)(a): amended, on 13 January 2020, by section 93 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 448(3)(a): amended, on 17 November 2009, by section 12 of the Insolvency Amendment Act
2009 (2009 No 52).

Section 448(4)(c): amended, on 13 January 2020, by section 93 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

General information that must be held in public registers

The public registers must contain the following information in respect of a per-
son (P) who is or has been bankrupt, or who is subject to a current debt repay-
ment order, or who is currently admitted to the no asset procedure, or who has
been discharged from that procedure under section 377:

(a)  P’s full name:

(ab) any other name (including any alias or trading name) used by P and
known to the Assignee:

(b)  whether P is currently bankrupt, or has been discharged from bank-
ruptcy, or is subject to a current debt repayment order, or is currently
admitted to the no asset procedure, or has been discharged from the no
asset procedure under section 377, as the case may be:

(c)  the bankruptcy, debt repayment order, or no asset procedure number, as
the case may be:

(d) P’s address as contained in P’s statement of affairs, or application for
adjudication, or application for a debt repayment order, or application for
admission to the no asset procedure or, if P has notified the Assignee of
a change of address, that address, or in the case of adjudication on a
creditor’s application, P’s address contained in that application:

(e)  P’soccupation and current employment status, if known:

(f)  in the case of an adjudication by the court, which court, and the time and
date of the adjudication:


https://www.legislation.govt.nz/pdflink.aspx?id=LMS85700
https://www.legislation.govt.nz/pdflink.aspx?id=DLM1832107
https://www.legislation.govt.nz/pdflink.aspx?id=LMS85700

Version as at
5 April 2025 Insolvency Act 2006 Part 7 s 449

2

3)

“)

(4A)

(g) in the case of an automatic adjudication, a statement that P was automat-
ically adjudicated bankrupt under section 47, and the time and date of
the adjudication:

(ga) if a debt repayment order is made in respect of P, the date of the debt
repayment order:

(h)  if P is admitted to the no asset procedure, the date of admission:

(ha) if P is discharged from the no asset procedure under section 377, the date
when P was so discharged:

(i)  if P is a discharged bankrupt, the date, type, and conditions (if any) of
discharge:

()  if the bankruptcy was annulled under section 309(1)(b) or (c) or section
310(2)(b) or (c), under which of those provisions it was annulled:

(k)  if the court has refused to discharge P from bankruptcy, that information:
(I)  if the court has suspended P’s discharge from bankruptcy, that informa-
tion:

(m) the place of the office of the Assignee dealing with P’s bankruptcy or
admission to the no asset procedure and that office’s contact number for
enquiries:

(n) in the case of a person subject to a current debt repayment order, the full
name and electronic address of the supervisor:

(o) any other prescribed information or documents.

Subject to sections 447(2) and 451(1), the information listed in subsection (1)
must be available to any member of the public.

A public register must not contain any information in relation to a person
whose bankruptcy was annulled under section 309(1)(a) or 310(2)(a), and the
bankruptcy that was so annulled does not count for the purposes of section
449A.

All information relating to a person who has been adjudicated bankrupt and
discharged from bankruptcy must be removed from the public register main-
tained under section 62—

(a) 4 years after the date of discharge; but

(b) in the case of a conditional discharge, 4 years after the discharge
becomes unconditional.

All information relating to a person who has been admitted to the no asset pro-
cedure must be removed from the public register maintained under section
368—

(a) 4 years after the date of discharge under section 377; or

(b) as soon as practicable after a termination under section 372(a), (c), or

().
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All information relating to a person who has been adjudicated bankrupt but
whose bankruptcy has been annulled under section 309(1)(b) or (c) or section
310(2)(b) or (c) must be removed 7 years after the date of adjudication from
the public register maintained under section 62.

Section 449(1): amended, on 13 January 2020, by section 94(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 449(1): amended, on 17 November 2009, by section 13(1) of the Insolvency Amendment Act
2009 (2009 No 52).

Section 449(1)(ab): inserted, on 13 January 2020, by section 94(2) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 449(1)(b): amended, on 13 January 2020, by section 94(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 449(1)(b): amended, on 17 November 2009, by section 13(2) of the Insolvency Amendment
Act 2009 (2009 No 52).

Section 449(1)(c): amended, on 13 January 2020, by section 94(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 449(1)(d): amended, on 13 January 2020, by section 94(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 449(1)(ga): inserted, on 13 January 2020, by section 94(3) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 449(1)(ha): inserted, on 17 November 2009, by section 13(3) of the Insolvency Amendment
Act 2009 (2009 No 52).

Section 449(1)(n): amended, on 13 January 2020, by section 94(1) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 449(1)(n): amended, on 13 January 2020, by section 94(4) of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 449(3): amended, on 17 November 2009, by section 13(4) of the Insolvency Amendment Act
2009 (2009 No 52).

Section 449(4A): inserted, on 17 November 2009, by section 13(5) of the Insolvency Amendment
Act 2009 (2009 No 52).

Information kept indefinitely on public register after multiple insolvency
events

This section applies in the case of a person who—

(a)  is or has been bankrupt on 2 or more occasions; or

(b) is or has been both bankrupt and discharged from the no asset procedure
under section 377.

Information about the person must not be removed from the public register
under this Act and, in particular, section 449(4), (4A), and (5) do not apply to
the person.

The Assignee must ensure that the public register contains all of the informa-
tion required by this Act about the person and each insolvency event.

Bankruptcies under the Insolvency Act 1967 count for the purposes of subsec-
tions (1) and (3), but bankruptcies under the Bankruptcy Act 1908 do not count
for either purpose.
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Section 449A: inserted, on 17 November 2009, by section 14 of the Insolvency Amendment Act
2009 (2009 No 52).

Restricted information that may be held in public register maintained
under section 62

The public register maintained under section 62 may contain any or all of the

documents set out in section 100 in respect of a person (B) who is or has been
bankrupt.

A member of the public must not have access to the documents contained in
the public register under subsection (1) in respect of B unless that person is
entitled to inspect those documents under section 100.

When Assignee may omit, remove, restrict access to, or amend,
information contained in public registers

The Assignee may omit, remove, or restrict access to information contained in
a public register in respect of a person (P) if the Assignee considers, in his or
her discretion, that the disclosure of the information via the public register
would be prejudicial to P’s safety or the safety of P’s family.

The Assignee may amend the information contained in a public register in
order to update the information or correct any error in, or omission from, the
information.

The Assignee may refuse to provide access to any information in a public
register if, in the Assignee’s opinion, it is impractical to provide the volume of
information requested.

Search of public registers

A person may only search the public registers in accordance with this Act or
regulations made under this Act.

Search criteria

The public registers may be searched only by reference to the following cri-
teria:

(a) the bankruptcy number, debt repayment order, or no asset procedure
number:

(b) the name, or any part of the name of a person:
(c)  the name of a court:
(d) insolvency status:

(e) the date of adjudication, debt repayment order, admission to the no asset
procedure, or discharge, by reference to a range of dates:

(f)  any combination of the criteria in paragraphs (a) to (e):
(g) any other prescribed criteria.

In subsection (1)(d), insolvency status means that a person (P)—
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(a)  is currently bankrupt; or

(b) s subject to a current debt repayment order; or

(c) s currently admitted to the no asset procedure; or

(d)  1s a discharged bankrupt; or

(da) 1is discharged from the no asset procedure under section 377; or
(e)  is adischarged bankrupt subject to conditions of discharge; or

(f)  was adjudicated bankrupt but the adjudication was annulled under sec-
tion 309(1)(b) or section 310(2)(b); or

(g) was adjudicated bankrupt but the adjudication was annulled under sec-
tion 309(1)(c) or section 310(2)(c); or

(h) is subject to section 449A (which relates to permanent retention of infor-
mation on the register after multiple insolvency events).

Section 453(1)(a): amended, on 13 January 2020, by section 95 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 453(1)(e): amended, on 13 January 2020, by section 95 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 453(2)(b): amended, on 13 January 2020, by section 95 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Section 453(2)(da): inserted, on 17 November 2009, by section 15(1) of the Insolvency Amendment
Act 2009 (2009 No 52).

Section 453(2)(g): amended, on 17 November 2009, by section 15(2) of the Insolvency Amendment
Act 2009 (2009 No 52).

Section 453(2)(h): added, on 17 November 2009, by section 15(2) of the Insolvency Amendment Act
2009 (2009 No 52).

Search purposes
The public registers may be searched—

(a) by any individual, or by any person with the consent of that individual,
for the purpose of searching for information about that individual:

(b) by any person for the purpose of ascertaining whether another person is
bankrupt, is a discharged bankrupt, is subject to a current debt repayment
order, is currently admitted to the no asset procedure, or is discharged
from that procedure under section 377:

(c) by any person for any purpose related to the bankruptcy of a person, the
making of a current debt repayment order in respect of a person, or the
admission of a person to the no asset procedure:

(d) by any person for any of the purposes set out in section 448(4)(a) or (b):

(e) by any person for the purpose of ascertaining whether section 449A
applies to another person.
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Section 454(b): amended, on 13 January 2020, by section 96 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 454(b): amended, on 17 November 2009, by section 16(1) of the Insolvency Amendment Act
2009 (2009 No 52).

Section 454(c): amended, on 13 January 2020, by section 96 of the Regulatory Systems (Economic
Development) Amendment Act 2019 (2019 No 62).

Section 454(e): added, on 17 November 2009, by section 16(2) of the Insolvency Amendment Act
2009 (2009 No 52).

Information contained in public registers may be used for statistical or
research purposes

Nothing in this subpart prevents the use of information contained in the public
registers for statistical or research purposes if the information—

(a)  does not identify any person; and

(b)  is not published in any form that could reasonably be expected to iden-
tify any person.

When search breaches information privacy principle

A person who searches a public register for a purpose that is not a purpose set
out in section 454 must be treated, for the purposes of Parts 5 and 6 of the Pri-
vacy Act 2020, as having breached an information privacy principle under sec-
tion 69(2)(a)(1) of that Act.

Section 456: replaced, on 1 December 2020, by section 217 of the Privacy Act 2020 (2020 No 31).

Crown and Assignee not liable for act or omission

The Crown and the Assignee cannot be sued for any act or omission in relation
to the maintenance of a public register under this subpart done or omitted to be
done in good faith and with reasonable care.
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Schedule 1AA
Transitional, savings, and related provisions

s 3A

Schedule 1AA: inserted, on 31 March 2017, by section 120 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 (2017 No 12).

Part 1

Provisions relating to Regulatory Systems (Commercial Matters)

182

Amendment Act 2017

Schedule 1AA Part 1: inserted, on 31 March 2017, by section 120 of the Regulatory Systems (Com-
mercial Matters) Amendment Act 2017 (2017 No 12).

Assignee’s final statement of receipts and payments

The amendments made by sections 109, 119, and 122 of the Regulatory Sys-
tems (Commercial Matters) Amendment Act 2017—

(a) apply whether the bankruptcy commenced before or after the com-
mencement of those sections; but

(b)  do not apply if the final statement of receipts and payments was prepared
before the commencement of those sections.

Schedule 1AA clause 1: inserted, on 31 March 2017, by section 120 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Bilateral netting agreements

Section 258(2) and (3), as inserted by section 110 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017,—

(a) applies to a bilateral netting agreement whether made before or after the
commencement of section 258(2) and (3); but

(b)  does not apply if the bankruptcy commenced before the commencement
of section 258(2) and (3).

Schedule 1AA clause 2: inserted, on 31 March 2017, by section 120 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Summary instalment orders: termination of supervisor’s appointment

Section 348, as replaced by section 111 of the Regulatory Systems (Commer-
cial Matters) Amendment Act 2017,—

(a) applies to a supervisor’s appointment whether made before or after the
commencement of section 111 of that Act; but

(b)  section 348(a)(ii) applies only to offences committed after the com-
mencement of section 111 of that Act.

Schedule 1AA clause 3: inserted, on 31 March 2017, by section 120 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).
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Summary instalment orders: cancellation of orders

The amendments made by sections 112 to 115 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 apply to a summary instalment
order whether made before or after the commencement of those sections.

Schedule 1AA clause 4: inserted, on 31 March 2017, by section 120 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

No asset procedure

The amendments made by sections 116 and 117 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 apply only in cases where the
debtor applies for entry to the no asset procedure after the commencement of
those sections.

Schedule 1AA clause 5: inserted, on 31 March 2017, by section 120 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Order of release for Assignee

The amendments made by section 118 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 apply to the estate of a bankrupt—

(a)  whether the bankruptcy commenced before or after the commencement
of that section; and

(b) if the bankruptcy commenced before the commencement of that section,
even if the filing of the final statement of accounts and statement of
financial position was advertised before the commencement of that sec-
tion.

Schedule 1AA clause 6: inserted, on 31 March 2017, by section 120 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Assignee’s general powers

The amendment made by section 121 of the Regulatory Systems (Commercial
Matters) Amendment Act 2017 applies only to bankruptcies that commence
after the commencement of that section.

Schedule 1AA clause 7: inserted, on 31 March 2017, by section 120 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).

Part 2

Provisions relating to Regulatory Systems (Economic Development)

(M

Amendment Act 2019

Schedule 1AA Part 2: inserted, on 13 January 2020, by section 98 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Interpretation
In this Part,—
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Amendment Act means the Regulatory Systems (Economic Development)
Amendment Act 2019

commencement date means the date on which Part 8 of the Amendment Act
comes into force

summary instalment order means a summary instalment order (as defined in
former section 340) that was made under former section 343.

In this Part,—

(a) areference to a section (for example, section 158) is a reference to that
section as in force on and from the commencement date; and

(b) a reference to a former section (for example, former section 158) is a
reference to that section as in force immediately before the commence-
ment date.

Schedule 1AA clause 8: inserted, on 13 January 2020, by section 98 of the Regulatory Systems (Eco-

nomic Development) Amendment Act 2019 (2019 No 62).

Application of section 67(2) to statement of affairs filed before
commencement date

Section 67(2) does not apply in relation to a statement of affairs filed with the
Assignee before the commencement date.

Schedule 1AA clause 9: inserted, on 13 January 2020, by section 98 of the Regulatory Systems (Eco-
nomic Development) Amendment Act 2019 (2019 No 62).

Application of section 149
Section 149 applies to undischarged bankrupts—

(a)  whether they were adjudicated bankrupt before, on, or after the com-
mencement date; and

(b)  whether the relevant work began before, on, or after the commencement
date.

Schedule 1AA clause 10: inserted, on 13 January 2020, by section 98 of the Regulatory Systems

(Economic Development) Amendment Act 2019 (2019 No 62).

Former sections 158 and 159 apply if person adjudicated bankrupt before
commencement date

If a person is adjudicated bankrupt before the commencement date,—
(a)  section 158 does not apply to the person; and

(b)  former sections 158(1) to (4), 159, 160, 161, and 162 continue to apply
to the person.

Schedule 1AA clause 11: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).
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First Order in Council under section 158(4) after commencement date

The first Order in Council made under section 158(4) after the commencement
date may take into account any rise in the all groups index number of the Con-
sumers Price Index that occurred on or after 1 July 2019.

Schedule 1AA clause 12: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Schedule 1AA clause 12: amended, on 1 September 2022, by section 107(1) of the Data and Statis-
tics Act 2022 (2022 No 39).

Former section 164 applies if person adjudicated bankrupt before
commencement date

If a person is adjudicated bankrupt before the commencement date,—

(a)  section 164 does not apply to the person; and

(b)  former section 164 continues to apply to the person.

Schedule 1AA clause 13: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Application of section 165(1)(b)

Section 165(1)(b) applies whether the bankrupt to whom the requirement
relates was adjudicated bankrupt before, on, or after the commencement date.

Schedule 1AA clause 14: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Former section 178 applies to public examination started before
commencement date

Section 178 does not apply, and former section 178 continues to apply, to a
public examination of a bankrupt that started before the commencement date.

Schedule 1AA clause 15: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Application of section 193 if gift or contribution made before
commencement date
For the purposes of section 205,—

(a)  section 193 does not apply in relation to a gift made by a bankrupt
before the commencement date; and

(b)  former section 193 continues to apply in relation to the gift.
For the purposes of section 213,—

(a)  section 193 does not apply in relation to a contribution made by a bank-
rupt before the commencement date; and

(b)  former section 193 continues to apply in relation to the contribution.

Schedule 1AA clause 16: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).
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17  Application of section 290A to bankrupt who died before commencement
date

(1)  Section 290A applies to a bankrupt who dies after the date that is 3 years
before the commencement date.

(2) A bankrupt is automatically discharged from bankruptcy on the commence-
ment date if the bankrupt died—

(a) on or after 3 December 2007 but before or on the date that is 3 years

before the commencement date; and
(b)  Dbefore filing a statement of affairs.
Schedule 1AA clause 17: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Summary instalment orders

Heading: inserted, on 13 January 2020, by section 98 of the Regulatory Systems (Economic Develop-
ment) Amendment Act 2019 (2019 No 62).

18  Debt repayment order includes summary instalment order
On and from the commencement date, a reference in this Act, any other enact-
ment, or any instrument or document to a debt repayment order includes a
summary instalment order unless—

(a)  this Part provides otherwise; or

(b)  the context otherwise requires.

Schedule 1AA clause 18: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

19  OQOutstanding applications for summary instalment orders

(1)  An application made under former section 342 for a summary instalment order
must, on and from the commencement date, be treated as an application for a
debt repayment order.

(2)  Subclause (1) applies unless the Assignee has, before the commencement date,
made a summary instalment order (or, as the case may be, declined to make the
order) in response to the application.

Schedule 1AA clause 19: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).
20  Former section 350A continues to apply to summary instalment orders

186

Section 350A does not apply, and former section 350A continues to apply, to
summary instalment orders.

Schedule 1AA clause 20: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).
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(D

Former section 352 continues to apply to summary instalment orders

Section 352 does not apply, and former section 352 continues to apply, to a
debtor in respect of whom a summary instalment order was made before the
commencement date.

Schedule 1AA clause 21: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Section 358B(2) and (3) applies if debtor discharged on or after
commencement

Section 358B(2) and (3) applies in relation to the discharge of a debtor from a
debt repayment order only if the discharge occurs on or after the commence-
ment date.

Schedule 1AA clause 22: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

No asset procedure

Heading: inserted, on 13 January 2020, by section 98 of the Regulatory Systems (Economic Develop-
ment) Amendment Act 2019 (2019 No 62).

Former section 363 continues to apply if application made before
commencement date

Section 363 does not apply, and former section 363 continues to apply, in rela-
tion to a debtor who applied for entry to the no asset procedure before the com-
mencement date.

Schedule 1AA clause 23: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Court may not reverse cancellation of debts if discharge occurred before
commencement date

The court may not exercise its powers under sections 377C to 377E in relation
to the debts of a person who was discharged from the no asset procedure before
the commencement date.

The court may not exercise its powers under section 374 on the ground in sec-
tion 374(1)(b) in relation to the assets of a person who was discharged from the
no asset procedure before the commencement date.

Schedule 1AA clause 24: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Application of section 449

Section 449(1)(ab) applies in respect of a person (P) who is or has been bank-
rupt (whether P was adjudicated bankrupt before, on, or after the commence-
ment date and whether the bankruptcy was first entered on the public register
before, on, or after the commencement date).
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2

3)

Section 449(1)(ga) applies in respect of a person who is subject to a current
debt repayment order (whether the order was made before, on, or after the
commencement date and whether the order was first entered on the public
register before, on, or after the commencement date).

Section 449(1)(n) applies in respect of a person who is subject to a current debt
repayment order (whether the order was made before, on, or after the com-
mencement date and whether the order was first entered on the public register
before, on, or after the commencement date).

Schedule 1AA clause 25: inserted, on 13 January 2020, by section 98 of the Regulatory Systems
(Economic Development) Amendment Act 2019 (2019 No 62).

Part 3

Provision relating to COVID-19 Response (Further Management

26

(M

2

188

Measures) Legislation Act 2020

Schedule 1AA Part 3: inserted, on 16 May 2020, by section 3 of the COVID-19 Response (Further
Management Measures) Legislation Act 2020 (2020 No 13).

Application of changes to subpart 7 of Part 3 (Irregular transactions
before adjudication)

The amendments made to subpart 7 of Part 3 of this Act by the COVID-19
Response (Further Management Measures) Legislation Act 2020 apply only in
respect of bankruptcies that commence on or after the date on which those
amendments came into force.

Subpart 7 of Part 3 of this Act, as in force immediately before those amend-
ments come into force, continues to apply in respect of bankruptcies that com-
menced before those amendments came into force.

Schedule 1AA clause 26: inserted, on 16 May 2020, by section 3 of the COVID-19 Response (Fur-
ther Management Measures) Legislation Act 2020 (2020 No 13).
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Schedule 1
Assignee’s general powers
5217(2)

The Assignee has the power to—

(2)
(b)

(c)
(d)
(e)
®

(2

(h)

(1)

W)

(k)
M
(m)

(n)
(0)

(p)

hold property:

begin, continue, discontinue, and defend legal proceedings relating to the prop-
erty of the bankrupt:

with the leave of the court, continue in the Assignee’s name legal proceedings
begun by the bankrupt before adjudication:

refer a dispute to arbitration:

compromise debts, claims, and liabilities, present or future, actual or contin-
gent, or ascertained or not, subsisting or believed to subsist between the bank-
rupt and any person, on whatever terms are agreed:

make a compromise or an arrangement with creditors, or persons claiming to
be creditors, in respect of debts provable in the bankruptcy:

accept as consideration for the sale of any of the bankrupt’s property money to
be paid in the future, on terms (including terms as to security) that the Assignee
thinks appropriate:

make a compromise or an arrangement in respect of a claim that arises out of,
or is incidental to, the bankrupt’s property, whether it is a claim by the
Assignee, or a claim by a person against the Assignee:

carry on the bankrupt’s business, if it is necessary or advantageous in order to
dispose of it, and for that purpose may employ and pay any person, including
the bankrupt:

use money in the bankrupt’s estate for the repair, maintenance, upkeep, or reno-
vation of the bankrupt’s property, whether or not the work is necessary to sal-
vage the property:

borrow money:

mortgage any of the bankrupt’s property:

employ any person to do anything that must be done in the course of the
administration of the bankruptcy, including the receipt and payment of money:
prove and draw a dividend in respect of any debt due to the bankrupt:

if any of the bankrupt’s property cannot be readily or advantageously sold
because of its peculiar nature or other special circumstances, divide it in its
existing form among the creditors according to its estimated value:

give receipts and sign discharges and releases for any money that the Assignee
receives, so that the person who pays the money is effectively discharged from
any responsibility for how the money is used:
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(qQ) execute a power of attorney, deed, or any other document for the purpose of
carrying into effect the provisions of this Act:

(r)  exercise, in relation to the bankrupt’s property, any power conferred on a
trustee under the Trusts Act 2019 or by the court under that Act; and for the
purposes of those powers the Assignee is a trustee of the bankrupt’s property:

(s) exercise any authority or power or do any act in relation to the bankrupt’s prop-
erty that the bankrupt could have exercised or done if he or she was not bank-
rupt:

(t)  inrespect of any particular estate or estates,—

(i)  appoint an agent to act for the Assignee:

(i)  delegate to that agent any or all of the powers conferred by this sched-
ule:

(iii)) revoke the agent’s appointment:

(iv)  set the agent’s remuneration, which must be paid out of the estate:

(u)  exercise, on the terms the Assignee thinks appropriate, the following powers in
relation to the sale of the bankrupt’s property:

(i)  sell the whole or a part of the bankrupt’s property by public auction or
public tender:

(i1))  buy in at an auction of the bankrupt’s property:

(iii)) rescind or vary a contract for the sale of the bankrupt’s property:

(v)  surrender any shares of the bankrupt in a building society in accordance with
the rules of the society:

(w) sell the following property of the bankrupt by private contract:

(1)  perishable property or property that is likely to fall rapidly in value:

(1)  property that is unsold after being offered for sale by public auction or
public tender:

(iii)) property that the Assignee considers unnecessary or inadvisable to sell
by public auction or public tender because of its nature, situation, value,
or other special circumstance:

(iv)  property authorised by a resolution of creditors to be sold by private con-
tract, but in that case the Assignee must sell the property in accordance
with the authority given by the creditors:

(v)  financial products (within the meaning of section 7 of the Financial Mar-
kets Conduct Act 2013) if sold on a stock exchange (within the meaning
of section 2(1) of the Companies Act 1993):

(x)  bring a proceeding challenging the existence or terms of a trust (even if the

bankrupt could not have brought the proceeding if the bankrupt was not bank-
rupt and even if the bankrupt is a settlor, trustee, or beneficiary of the trust).

Compare: 1967 No 54 s 71
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Schedule 1 paragraph (r): amended, on 30 January 2021, by section 161 of the Trusts Act 2019 (2019
No 38).

Schedule 1 paragraph (w)(v): replaced, on 1 December 2014, by section 150 of the Financial Markets
(Repeals and Amendments) Act 2013 (2013 No 70).

Schedule 1 paragraph (x): inserted, on 30 May 2017, by section 121 of the Regulatory Systems
(Commercial Matters) Amendment Act 2017 (2017 No 12).
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Schedule 2
Consequential amendments to other enactments
5 445

Part 1
Amendments to Acts

Administration Act 1969 (1969 No 52)

Section 31: omit “Part 17 of the Insolvency Act 1967 and substitute “Part 6 of the
Insolvency Act 2006”.

Section 32(1): omit “Part 17 of the Insolvency Act 1967 and substitute “Part 6 of the
Insolvency Act 2006™.

Section 82(1): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Carriage of Goods Act 1979 (1979 No 43)
Section 11(4): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Companies Act 1993 (1993 No 105)
Section 103(2): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Definition of Official Assignee in section 240(1): omit “Insolvency Act 1967 and
substitute “Insolvency Act 2006™.

Section 280(1)(I): omit “section 111(1)(c) of the Insolvency Act 1967 and substitute
“section 299(1)(c) of the Insolvency Act 2006”.

Section 300(5): omit “section 19(d) of the Insolvency Act 1967 and substitute “sec-
tion 17(1)(a) of the Insolvency Act 2006”.

Section 301(3): omit “section 19(d) of the Insolvency Act 1967 and substitute “sec-
tion 17(1)(a) of the Insolvency Act 2006”.

Section 302(2): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Construction Contracts Act 2002 (2002 No 46)

Section 71(2)(a): omit “section 32 of the Insolvency Act 1967 and substitute “sec-
tion 76 of the Insolvency Act 2006”.

Contractual Mistakes Act 1977 (1977 No 54)
Definition of disposition in section 8(3): omit and substitute:
disposition means—

(a) any conveyance, transfer, assignment, settlement, delivery, payment, or
other alienation of property, whether at law or in equity:

(b)  the creation of a trust:
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Contractual Mistakes Act 1977 (1977 No 54)—continued

c e grant or creation of any lease, mortgage, charge, servitude, licence,

the grant t f any 1 rtgage, charg tude, 1
power, or other right, estate, or interest in or over any property, whether
at law or in equity:

(d) the release, discharge, surrender, forfeiture, or abandonment, at law or in
equity, of any debt, contract, or thing in action, or of any right, power,
estate, or interest in or over any property; and for this purpose a debt, or
any other right, estate, or interest, shall be deemed to have been released
or surrendered when it has become irrecoverable or unenforceable by
action through the lapse of time:

(e) the exercise of a general power of appointment in favour of any person
other than the donee of the power:

(f)  any transaction entered into by any person with intent thereby to dimin-
ish, directly or indirectly, the value of that person’s own estate and to
increase the value of the estate of any other person.

Copyright Act 1994 (1994 No 143)
Section 208(2): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Corporations (Investigation and Management) Act 1989 (1989 No 11)

Section 42(7): omit “sections 93A to 931 of the Insolvency Act 1967 and substitute
“sections 255 to 263 of the Insolvency Act 2006”.

Section 44(4): omit “section 93C of the Insolvency Act 1967 and substitute “section
257 of the Insolvency Act 2006”.

Section 51(2)(b)(i) and (ii): repeal and substitute:

(i)  proceeds of an account receivable that is subject to a security
interest that—

(A) 1s not a purchase money security interest that has been per-
fected at the time specified in section 74 of the Personal
Property Securities Act 1999; and

(B) is not a security interest that has been perfected under the
Personal Property Securities Act 1999 at the time the cor-
poration was declared to be subject to statutory manage-
ment and that arises from the transfer of the account receiv-
able for which new value is provided by the transferee for
the acquisition of that account receivable (whether or not
the transfer of the account receivable secures payment or
performance of an obligation); or

(i) proceeds of inventory that are subject to a security interest that is
not a purchase money security interest that has been perfected at
the time specified in section 74 of the Personal Property Securities
Act 1999.
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Corporations (Investigation and Management) Act 1989 (1989 No 11)—continued
Section 51(6): omit “section” and substitute “subsection.”

Section 51(6)(b): insert “that has been perfected at the time specified in section 74 of
the Personal Property Securities Act 1999 after “interest”.

Section 51(6)(c): omit “does not arise” and substitute “is not a security interest that
has been perfected under the Personal Property Securities Act 1999 at the time the
corporation was declared to be subject to statutory management and that arises”.
Corrections Act 2004 (2004 No 50)

Section 19(7)(c): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Customs and Excise Act 1996 (1996 No 27)

Section 98(2): omit “section 90 of the Insolvency Act 1967 and substitute “sections
243, 244, and 246 to 250 of the Insolvency Act 2006”.

Section 101(2): omit “section 104 of the Insolvency Act 1967” and substitute “section
274(5) of the Insolvency Act 2006”.

District Courts Act 1947 (1947 No 16)

Section 90(3): omit “section 50 of the Insolvency Act 1967 and substitute “sections
108 to 112 of the Insolvency Act 2006™.

Employment Relations Act 2000 (2000 No 24)

Section 170(2): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Energy Companies Act 1992 (1992 No 56)

Section 6(1)(c): omit “section 111 of the Insolvency Act 1967” and substitute “section
299 of the Insolvency Act 2006”.

Fisheries Act 1996 (1996 No 88)

Section 270: repeal.

Forest and Rural Fires Act 1977 (1977 No 52)
Section 64(4)(a): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Goods and Services Tax Act 1985 (1985 No 141)

Section 42(2)(c)(i1)(B): insert “that has been perfected at the time specified in section
74 of the Personal Property Securities Act 1999” after “interest”.

Section 42(2)(c)(i1)(C): omit “does not arise” and substitute “is not a security interest
that has been perfected under the Personal Property Securities Act 1999 at the time of
the receiver’s appointment and that arises”.
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Health and Disability Services (Safety) Act 2001 (2001 No 93)

Section 48(1)(b)(iii): omit “Insolvency Act 1967 and substitute “Insolvency Act
2006

Section 49(1)(c)(iii): omit “Insolvency Act 1967” and substitute “Insolvency Act
2006”.

Health Practitioners Competence Assurance Act 2003 (2003 No 48)

Section 55(3)(c): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
Section 87(4)(b): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
Section 122(2)(b): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Clause 3(2)(b) of Schedule 1: omit “Insolvency Act 1967 and substitute “Insolvency
Act 2006”.

Human Rights Act 1993 (1993 No 82)

Section 20G(c): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
Section 101(3)(a): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
Section 103(2): omit “Insolvency Act 1967” and substitute “Insolvency Act 2006”.

Illegal Contracts Act 1970 (1970 No 129)
Section 6(2): omit and substitute:
(2)  In this section, disposition means—

(a) any conveyance, transfer, assignment, settlement, delivery, payment, or
other alienation of property, whether at law or in equity:

(b) the creation of a trust:

(c) the grant or creation of any lease, mortgage, charge, servitude, licence,
power, or other right, estate, or interest in or over any property, whether
at law or in equity:

(d) the release, discharge, surrender, forfeiture, or abandonment, at law or in
equity, of any debt, contract, or thing in action, or of any right, power,
estate, or interest in or over any property; and for this purpose a debt, or
any other right, estate, or interest, shall be deemed to have been released
or surrendered when it has become irrecoverable or unenforceable by
action through the lapse of time:

(e) the exercise of a general power of appointment in favour of any person
other than the donee of the power:

(f)  any transaction entered into by any person with intent thereby to dimin-
ish, directly or indirectly, the value of that person’s own estate and to
increase the value of the estate of any other person.
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Income Tax Act 2004 (2004 No 35)

Section CG 2(4)(b): omit “Insolvency Act 1967” and substitute “Insolvency Act
2006”.

Section EW 29(10): omit “Insolvency Act 1967” and substitute “Insolvency Act
2006”.

Section EW 47(1)(b)(i): omit “114 of the Insolvency Act 1967 and substitute “304 of
the Insolvency Act 2006”.

Section EZ 35(6)(a)(i): omit “114 of the Insolvency Act 1967 and substitute “304 of
the Insolvency Act 2006”.

Section EZ 35(8)(d)(ii): omit “Insolvency Act 1967 and substitute “Insolvency Act
2006”.

Industry Training Act 1992 (1992 No 55)

Section 16: omit “, 23,” and *, and section 23,”.

Insurance Intermediaries Act 1994 (1994 No 41)

Section 17(1)(c): omit “Part 17 of the Insolvency Act 1967 and substitute “Part 6 of
the Insolvency Act 2006”.

Section 17(2): insert “or the Insolvency Act 2006” after “Insolvency Act 1967”.

Joint Family Homes Act 1964 (1964 No 45)

Section 9(2)(d): omit “Insolvency Act 1967 wherever it appears and in each case
substitute “Insolvency Act 2006”.

Section 12A(6): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Judicature Act 1908 (1908 No 89)
Section 261(2)(e): repeal and substitute:

()  Sections 123, 154, 165 to 168, 173, 179, 232 to 234, 236 to 238, Part
15A, and Part 16 of the Companies Act 1993:

Section 261(2): insert after paragraph (h):
(ha) the Insolvency Act 2006 (except sections 150, 166(3), 180, and 236(2)):
(hb) any regulations or rules made under the Insolvency Act 2006:

Section 448(1)(g): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Section 651(1)(b): omit “section 154(3) of the Insolvency Act 1967 and substitute
“section 380(4)(c)(iii) of the Insolvency Act 2006”.

Section 819(1): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
Section 824(b): omit “Insolvency Act 1967” and substitute “Insolvency Act 2006”.
Rule 458D(1)(a)(vi) of Schedule 2: omit “294(2)” and substitute “296(5)”.

Rule 458EA(1)(b) of Schedule 2: omit “294(2)” and substitute “296(5)”.
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Judicature Act 1908 (1908 No 89)—continued

Rule 458EA(2)(b) of Schedule 2: omit “294(2)” and substitute “296(5)”.
Rule 458H(3)(b) of Schedule 2: omit “294(2)” and substitute “296(5)”.
Rule 4581(1)(a)(i1)(B) of Schedule 2: omit “294(2)” and substitute “296(5)”.

Lawyers and Conveyancers Act 2006 (2006 No 1)
Section 284(2): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Clause 2(2) of Schedule 3: omit “Insolvency Act 1967” and substitute “Insolvency
Act 2006”.

Clause 3(3) of Schedule 4: omit “Insolvency Act 1967” and substitute “Insolvency
Act 2006”.

Layby Sales Act 1971 (1971 No 80)

Section 11(1A)(b): insert “that has been perfected at the time specified in section 74
of the Personal Property Securities Act 1999 after “interest”.

Section 11(1A)(c): omit “does not arise” and substitute “is not a security interest that
has been perfected under the Personal Property Securities Act 1999 at the commence-
ment of the liquidation, or at the time of the receiver’s appointment, or at the date of
adjudication, as the case may be, and that arises”.

Section 11(2): repeal and substitute:

(2)  Debts to which priority is given by subsection (1) must be paid in accordance
with section 312 and Schedule 7 of the Companies Act 1993, or section 30 of
the Receiverships Act 1993, or section 274(3) of the Insolvency Act 2006, as
the case may be.

Medicines Act 1981 (1981 No 118)

Section 55D(4): omit “Insolvency Act 1967” and substitute “Insolvency Act 2006”.

Paragraph (b) of the definition of pharmacist in section 55E(3): omit “Insolvency

Act 1967 and substitute “Insolvency Act 2006”.

Motor Vehicle Sales Act 2003 (2003 No 12)

Section 85(1): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Section 88(4)(a): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Personal Property Securities Act 1999 (1999 No 126)
Section 17A(a): omit “Insolvency Act 1967” and substitute “Insolvency Act 2006”.

Plumbers, Gasfitters, and Drainlayers Act 1976 (1976 No 69)
Section 6B(2)(b): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
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Privacy Act 1993 (1993 No 28)
Item relating to the Insolvency Act 1967 in Part 1 of Schedule 2: omit and substitute:
Insolvency Act 2006 Sections 62, 368

Proceeds of Crime Act 1991 (1991 No 120)
Section 27(4): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Section 60(1): omit “section 23 of the Insolvency Act 1967 and substitute “section
13 of the Insolvency Act 2006”.

Section 60(2): omit “section 42 of the Insolvency Act 1967 and substitute “section
101 of the Insolvency Act 2006”.

Section 60(3): omit “section 87(2) of the Insolvency Act 1967 and substitute “sec-
tion 232(2) of the Insolvency Act 2006”.

Property Law Act 1952 (1952 No 51)

Items repealed.

Property (Relationships) Act 1976 (1976 No 166)
Section 58(1): repeal and substitute:

(1) If, had this Act not been passed, any property would have become vested in an
appointee (within the meaning of section 378(1) of the Insolvency Act 2006)
on an order being made under section 379 of that Act to administer the estate
of a deceased spouse or partner under Part 6 of that Act, then that property (and
no other property) becomes vested in an appointee as if this Act had not been
passed.

Section 59(1)(a): repeal and substitute:

(a) if, after the death of a spouse or partner, the family home (including a
homestead) or, if section 11A applies, the proceeds of the sale of the
family home vest in an appointee (within the meaning of section 378(1)
of the Insolvency Act 2006) on an order being made under section 379
of that Act to administer the estate of a deceased spouse or partner under
Part 6 of that Act:

Section 88(3)(c): repeal and substitute:

(c) an appointee (within the meaning of section 378(1) of the Insolvency
Act 2006) in whom the estate of a deceased spouse or partner vests on an
order being made under section 379 of that Act.

Protection of Personal and Property Rights Act 1988 (1988 No 4)

Clause 1(a)(ii) of Schedule 1: omit “Part 16 of the Insolvency Act 1967 and substi-
tute “subpart 3 of Part 5 of the Insolvency Act 2006”.
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Radiocommunications Act 1989 (1989 No 148)

Section 183(3): omit “Subject to subsection (4) of this section, the” and substitute
‘GThe”.

Section 183(4) to (6): repeal.

Receiverships Act 1993 (1993 No 122)

Definition of Official Assignee in section 2(1): omit “Insolvency Act 1967 and sub-
stitute “Insolvency Act 2006”.

Section 5(1)(I): omit “section 111(1)(c) of the Insolvency Act 1967 and substitute
“section 299(1)(b) of the Insolvency Act 2006”.

Section 31(1)(b): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Reserve Bank of New Zealand Act 1989 (1989 No 157)

Section 122(7): omit “sections 93A to 931 of the Insolvency Act 1967 and substitute
“sections 255 to 263 of the Insolvency Act 2006”.

Section 127(4): omit “section 93C of the Insolvency Act 1967 and substitute “sec-
tion 257 of the Insolvency Act 2006”.

Section 134(6)(b): insert “that has been perfected at the time specified in section 74 of
the Personal Property Securities Act 1999 after “interest”.

Section 134(6)(c): omit “does not arise” and substitute “is not a security interest that
has been perfected under the Personal Property Securities Act 1999 at the time the
registered bank was declared to be subject to statutory management and that arises”.

Section 136(1)(b): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Paragraph (b) of the definition of insolvency in section 156L: omit “Insolvency Act
1967 and substitute “Insolvency Act 2006 .

Heading to section 156S: omit “Insolvency Act 1967” and substitute “Insolvency
Act 2006”.

Section 156S(b): repeal and substitute:
(b)  sections 255 to 262 of the Insolvency Act 2006.

Section 156T(1)(a): omit “section 56 of the Insolvency Act 1967 and substitute “sec-
tion 194 of the Insolvency Act 2006™.

Section 156T(2): omit “section 56 of the Insolvency Act 1967” and substitute “sec-
tion 194 of the Insolvency Act 2006”.

Retirement Villages Act 2003 (2003 No 112)

Section 22(1)(b): omit “section 75 of the Insolvency Act 1967 and substitute “sec-
tion 117 of the Insolvency Act 2006”.

Ship Registration Act 1992 (1992 No 89)
Section 51(6)(c): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
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Social Workers Registration Act 2003 (2003 No 17)

Section 118(1)(a): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
Clause 3(2)(a) of Schedule 2: omit “Insolvency Act 1967 and substitute “Insolvency
Act 2006”.

Summary Proceedings Act 1957 (1957 No 87)

Part 2 of Schedule 1: omit the item relating to the Insolvency Act 1967 and substitute:
Insolvency Act 2006 419 to 428, 430 Offences by bankrupt

Te Ture Whenua Maori Act 1993 (1993 No 4)
Section 343(4): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
Section 343(5): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.

Trans-Tasman Mutual Recognition Act 1997 (1997 No 60)
Section 48(4)(a): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006”.
Section 50(2): omit “Insolvency Act 1967” and substitute “Insolvency Act 2006”.

Treaty of Waitangi Act 1975 (1975 No 114)

Clause 2(2) of Schedule 2: omit “Insolvency Act 1967 and substitute “Insolvency
Act 2006”.

Trustee Companies Act 1967 (1967 No 35)

Section 7(2)(t): omit “Part 15 of the Insolvency Act 1967 and substitute “subpart 2
of Part 5 of the Insolvency Act 2006”.

Unit Trusts Act 1960 (1960 No 99)

Section 27(3): omit “paragraph (d) of subsection (1) of section 19 of the Insolvency
Act 1967 and substitute “section 17(1)(a) of the Insolvency Act 2006”.

Volunteers Employment Protection Act 1973 (1973 No 25)

Section 15: repeal.
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Weathertight Homes Resolution Services Act 2006 (2006 No 84)

Section 63(a): omit “section 32 of the Insolvency Act 1967 and substitute “section
76 of the Insolvency Act 2006”.

Clause 5(2) of Schedule 3: omit “Insolvency Act 1967” and substitute “Insolvency
Act 2006”.

Schedule 2 Part 1 Property Law Act 1952: items repealed, on 1 January 2008, by section 364(1) of
the Property Law Act 2007 (2007 No 91).

Schedule 2 Part 1 Weathertight Homes Resolution Services Act 2006 heading: amended, on
1 April 2007, by section 127(3)(a) of the Weathertight Homes Resolution Services Act 2006 (2006
No 84).

Schedule 2 Part 1 Weathertight Homes Resolution Services Act 2006: amended, on 1 April 2007,
by section 127(3)(b) of the Weathertight Homes Resolution Services Act 2006 (2006 No 84).

Schedule 2 Part 1 Weathertight Homes Resolution Services Act 2006: amended, on 1 April 2007,
by section 127(3)(c) of the Weathertight Homes Resolution Services Act 2006 (2006 No 84).

Schedule 2 Part 1 Weathertight Homes Resolution Services Act 2006: amended, on 1 April 2007,
by section 127(3)(d) of the Weathertight Homes Resolution Services Act 2006 (2006 No 84).

Schedule 2 Part 1 Weathertight Homes Resolution Services Act 2006: amended, on 1 April 2007,
by section 127(3)(e) of the Weathertight Homes Resolution Services Act 2006 (2006 No 84).

Part 2
Amendments to Regulations

Domestic Violence (Public Registers) Regulations 1998 (SR 1998/342)
Schedule 1: omit the item relating to the Insolvency Act 1967 and substitute:
Insolvency Act 2006 Section 62

Education (Early Childhood Centres) Regulations 1998 (SR 1998/85)

Regulation 3(4)(c): omit “Insolvency Act 1967” and substitute “Insolvency Act
2006”.

Education (Hostels) Regulations 2005 (SR 2005/332)

Regulation 13(d): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006.
Regulation 38(d): omit “Insolvency Act 1967 and substitute “Insolvency Act 2006™.

Futures Industry (Client Funds) Regulations 1990 (SR 1990/227)

Regulation 21(1)(c): omit “Part 17 of the Insolvency Act 1967 and substitute “Part 6
of the Insolvency Act 2006”.

Weights and Measures Regulations 1999 (SR 1999/373)

Regulation 17(1)(b)(ii): omit “section 111 of the Insolvency Act 1967 and substitute
“section 299 of the Insolvency Act 2006”.
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Insolvency Amendment Act 2009

Public Act 2009 No 52
Date of assent 16 November 2009

Commencement see section 2

Title
This Act is the Insolvency Amendment Act 2009.

Commencement
Section 10 is deemed to have come into force on 10 March 2009.

The rest of this Act comes into force on the day after the date on which it
receives the Royal assent.

Part 2
Transitional provisions and amendment to Privacy Act 1993

Insolvent gifts

Amendments relating to insolvent gifts apply only to bankruptcies
commenced after Act comes into force

The principal Act applies to any bankruptcy that is commenced before the day
after the date on which this Act receives the Royal assent as if sections 4 to 6
of this Act had not been enacted.

Which debts are cancelled on discharge from no asset procedure

Amendments relating to cancellation of fraudulent debts under no asset
procedure

Any debt that is cancelled under section 377(2) of the principal Act in the
period before the enactment of section 377A of the principal Act by section 10
of this Act, but that is later revived by the enactment of section 377A(2), must
be treated as if the debt had not been cancelled.

In particular, the debtor is liable to repay any part of the debt, including any
penalties and interest that may have accrued during the period when the debt
was cancelled.

Subsection (2) does not limit subsection (1).

Any proceedings for enforcement of the debt may be commenced or continued
after the enactment of section 377A as if the debt had never been cancelled.
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Public registers

Amendments relating to 4-year period for public registers apply to all
debtors admitted to no asset procedure after Act comes into force

The principal Act applies to any debtor who is admitted to the no asset proced-
ure before the day after the date on which this Act receives the Royal assent as
if sections 12, 13, 15, and 16 of this Act had not been enacted.

Amendments relating to retention of records if multiple insolvency events

Section 449A of the principal Act (as enacted by section 14 of this Act) applies
to any person regardless of whether any of the insolvency events referred to in
section 449A(1) occurred before or after the enactment of that section.

As soon as practicable after this section comes into force, the Assignee must
ensure that the public register contains all of the information required by the
principal Act (as amended by this Act) about any person to whom section
449A applies.

To avoid doubt, the requirement in subsection (2) includes a requirement to
ensure that the public register contains information about bankruptcies under
the Insolvency Act 1967 in respect of any person to whom section 449A
applies.
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General

This is a consolidation of the Insolvency Act 2006 that incorporates the amend-
ments made to the legislation so that it shows the law as at its stated date.

Legal status

A consolidation is taken to correctly state, as at its stated date, the law enacted
or made by the legislation consolidated and by the amendments. This presump-
tion applies unless the contrary is shown.

Section 78 of the Legislation Act 2019 provides that this consolidation, pub-
lished as an electronic version, is an official version. A printed version of legis-
lation that is produced directly from this official electronic version is also an
official version.

Editorial and format changes

The Parliamentary Counsel Office makes editorial and format changes to con-
solidations using the powers under subpart 2 of Part 3 of the Legislation Act
2019. See also PCO editorial conventions for consolidations.

Amendments incorporated in this consolidation
Insolvency (Maximum Priority Amount) Order 2024 (SL 2024/170): clause 3
Civil Aviation Act 2023 (2023 No 10): section 486

Taxation (Annual Rates for 2022-23, Platform Economy, and Remedial Matters) Act 2023 (2023
No 5): section 223

Data and Statistics Act 2022 (2022 No 39): section 107(1)

Reserve Bank of New Zealand Act 2021 (2021 No 31): section 300(1)

Secondary Legislation Act 2021 (2021 No 7): section 3

Public Service Act 2020 (2020 No 40): section 135

Privacy Act 2020 (2020 No 31): section 217

COVID-19 Response (Further Management Measures) Legislation Act 2020 (2020 No 13): section 3

Regulatory Systems (Economic Development) Amendment Act 2019 (2019 No 62): sections 50-96,
98

Trusts Act 2019 (2019 No 38): section 161

Taxation (Annual Rates for 2017-18, Employment and Investment Income, and Remedial Matters)
Act 2018 (2018 No 5): section 259 (as amended by Taxation (Annual Rates for 2018-19, Modernis-
ing Tax Administration, and Remedial Matters) Act 2019 (2019 No 5))

Customs and Excise Act 2018 (2018 No 4): section 443(3)

Electronic Interactions Reform Act 2017 (2017 No 50): Part 3 subpart 9

Land Transfer Act 2017 (2017 No 30): section 250

Regulatory Systems (Commercial Matters) Amendment Act 2017 (2017 No 12): Part 1 subpart 10
Insolvency Amendment Act 2016 (2016 No 64)

Interest on Money Claims Act 2016 (2016 No 51): section 29
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District Court Act 2016 (2016 No 49): section 261

Senior Courts Act 2016 (2016 No 48): section 183(b), (c)

Credit Contracts and Consumer Finance Amendment Act 2014 (2014 No 33): section 82
Fair Trading Amendment Act 2013 (2013 No 143): section 41(2)

Insolvency Amendment Act 2013 (2013 No 121)

Financial Markets (Repeals and Amendments) Act 2013 (2013 No 70): section 150
Criminal Procedure Act 2011 (2011 No 81): section 413

Student Loan Scheme Act 2011 (2011 No 62): section 223

Insolvency Amendment Act 2010 (2010 No 69)

Civil Aviation (Cape Town Convention and Other Matters) Amendment Act 2010 (2010 No 42): sec-
tion 14(1)

Insolvency Amendment Act 2009 (2009 No 52)

Taxation (International Taxation, Life Insurance, and Remedial Matters) Act 2009 (2009 No 34): sec-
tions 861, 863

Maori Trustee Amendment Act 2009 (2009 No 12): section 30(1)

Income Tax Act 2007 (2007 No 97): section ZA 2(1)

Property Law Act 2007 (2007 No 91): section 364(1)

Insolvency Act 2006 Commencement Order 2007 (SR 2007/332)

Weathertight Homes Resolution Services Act 2006 (2006 No 84): section 127(3)

Wellington, New Zealand:
Published under the authority of the New Zealand Government—2025
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