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Regulations
400 Regulations generally 310
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403 Regulations in respect of refugee and protection matters 313
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Part 12
Repeals, transitional provisions, saving provisions, and related
matters
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Government immigration and residence policy
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General instructions of chief executive
411 General instructions given under section 13BA of former Act 318
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413 Expressions of interest in residence under section 13D of former 319
Act
414 Invitations to apply for residence under section 13E of former Act 319
Existing visas and permits
415 Holder of visa or permit under former Act deemed to be holder of 320
visa and (if applicable) granted entry permission under this Act
416 Returning resident’s visa held by New Zealand citizen under 321
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417 Persons exempt from holding permit under former Act deemed to 321
be holders of temporary visa or resident visa

Arrivals and departures

418 Responsibilities of carrier, and person in charge, of commercial 322
craft before it departs from another country to travel to New
Zealand

419 Decision by chief executive about person boarding craft for 322
purpose of travelling to New Zealand

420 Information requirements for carrier, and person in charge, of 322
commercial craft

421 Reporting obligations of carriers, and persons in charge, of craft 323
leaving New Zealand

422 Obligations of carriers of craft leaving New Zealand to provide 323
passage

423 Responsibilities of carrier, and person in charge, of craft en route 324
to New Zealand

Refugee and protection status

424 Person recognised as refugee under former Act treated as 324
recognised as refugee under this Act

425 Existing claim for recognition as refugee to be determined under 324
this Act (other than subsequent claims made under former Act not
yet accepted for consideration)

426 Existing subsequent claim for recognition as refugee made under 325
former Act not yet accepted for consideration

427 Acts or things done by refugee status officer for purposes of claim 326
(including subsequent claim) under former Act not required to be
repeated by refugee and protection officer

428 Certain persons who under section 129L of former Act cease to be 326
recognised as refugee liable for deportation under this Act

429 Persons subject to section 129U of former Act 327

Turnaround, revocation of permits, removal, deportation, and
monitoring

430 Person subject to section 128 or 128B of former Act 327

431 Deportation liability of residence class visa holder convicted of 327
criminal offence

432 Revocation of permits, removal orders, and deportation orders 328

433 Permit granted prior to commencement of section 404 as result of 328
administrative error

434 Liability for deportation in respect of visa deemed to be held under 329
section 415 or 417 of this Act

435 Person released on conditions under former Act 330

436 Person subject to residence and reporting requirements under 330

former Act
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Persons subject to Part 44 of former Act
438 Person subject to Part 4A of former Act 331
Detention and monitoring
439 Certain persons deemed liable for arrest and detention under Part 9 331
440 Detention of person liable for turnaround 332
441 Detention of person beyond 6 months 332
442 Detention under former Act without warrant 332
443 Detention under former Act with warrant 333
Reconsiderations
444 Reconsiderations not determined before former Act repealed 333
445 Persons eligible for reconsideration before former Act repealed 333
Appeals and other matters in relation to appellate bodies
446 Appeals not determined by appeals body (other than Refugee 333
Status Appeals Authority) before former Act repealed
447 Persons eligible to appeal to appeals body (other than Refugee 334
Status Appeals Authority) before former Act repealed
448 Appeals and matters not determined by Refugee Status Appeals 335
Authority before former Act repealed
449 Persons eligible to appeal to Refugee Status Appeals Authority 336
before former Act repealed
450 Appeals not determined by court before former Act repealed 337
451 Persons eligible to appeal to court before former Act repealed 337
452 Appeals against, or review proceedings in respect of, Tribunal 338
decisions under this subpart to be made under Part 7
453 No new appeal rights created 338
Disclosure of immigration information to other agencies, bodies,
or persons
454 Arrangements under former Act for disclosure of immigration 338
information
Offences, evidence, and classified information
455 Offences 338
456 Offences by employers 339
457 Evidence in proceedings 339
458 Classified information 339
Miscellaneous provisions
459 Children to have responsible adult to represent their interests 339
460 Special directions 340
461 Delegation of powers of Minister 340
462 Immigration officers 340
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463 Immigration officers who may make and cancel removal orders 340
under former Act
464 Acts or things done by immigration officer under former Act not 341
required to be repeated
465 Exercise of certain powers by customs officers 341
466 Exercise of certain powers by Police 341
467 Refugee status officers 342
468 Forms 342
469 Bonds imposed under former Act 342
470 Sponsorship under former Act 342
471 Files of appeals bodies 342
472 Transitional regulations 343
473 Transitional immigration instructions 343
Exercise of certain powers and functions before commencement of
certain provisions of this Act
474 Exercise of certain powers and functions before commencement of 343
certain provisions of this Act
Part 13
Amendments to Immigration Act 1987
475 Principal Act amended 345
476 Cancellation of removal order 345
477 New section 141 ABA inserted 346
141ABA Disclosure of information to employers 346
478 Interpretation 347
Schedule 1 348
Convention Relating to the Status of Refugees
Schedule 2 367
Provisions relating to Tribunal
Schedule 3 374
Enactments amended
Schedule 4 396
Regulations, rules, and orders amended
Schedule 5 401
Visas corresponding to visas and permits held under former
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1 Title

This Act is the Immigration Act 2009.
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Commencement

This Act comes into force on a date to be appointed by the Governor-General
by Order in Council, except as provided in subsections (2) to (5).

Sections 30, 31, 60, 100, 104, 111, 120, 149(1)(e), 278, 283 to 291, 312, and
400(1) come into force on a date to be appointed by the Governor-General by
Order in Council (being a date not earlier than the date appointed under subsec-
tion (1)); and 1 or more orders may be made appointing different dates for dif-
ferent provisions.

Section 477 comes into force on a date to be appointed by the Governor-
General by Order in Council (being a date not earlier than the second day after
the date on which this Act receives the Royal assent).

Sections 475, 476, and 478 come into force on the day after the date on which
this Act receives the Royal assent.

Section 474 comes into force on the day after the date on which the Immigra-
tion Act 2009 Amendment Act 2010 receives the Royal assent.

Section 2(1): remaining sections not in force immediately before 2 am on 29 November 2010 (except
sections 30, 31, 60, 100, 104, 111, 120, 149(1)(e), 278, 283-291, 312, and 400(1)) brought into force,
at 2 am on 29 November 2010, by clause 2(2) of the Immigration Act 2009 Commencement Order
2010 (SR 2010/185).

Section 2(1): amended, on 9 April 2010, by section 4(1) of the Immigration Act 2009 Amendment
Act 2010 (2010 No 10).

Section 2(2): sections 30, 31, and 149(1)(e) brought into force, on 20 December 2010, by clause 2 of
the Immigration Act 2009 Commencement Order (No 2) 2010 (SR 2010/410).

Section 2(2): sections 60, 111, 120, and 288-291 brought into force, on 20 October 2011, by clause 2
of the Immigration Act 2009 Commencement Order 2011 (SR 2011/316).

Section 2(2): sections 278, 283-287, and 312 brought into force, on 3 September 2012, by the Immi-
gration Act 2009 Commencement Order 2012 (SR 2012/197).

Section 2(3): section 477 brought into force, on 2 August 2010, by clause 2(1) of the Immigration
Act 2009 Commencement Order 2010 (SR 2010/185).

Section 2(5): added, on 9 April 2010, by section 4(2) of the Immigration Act 2009 Amendment Act
2010 (2010 No 10).

Part 1
Preliminary provisions

Purpose

The purpose of this Act is to manage immigration in a way that balances the
national interest, as determined by the Crown, and the rights of individuals.

To achieve this purpose, the Act establishes an immigration system that—
(a)  requires persons who are not New Zealand citizens to—
(i)  hold a visa to travel to New Zealand; and

(i1)  hold a visa and be granted entry permission to stay in New Zea-
land; and
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(b) provides for the development of immigration instructions (which set
rules and criteria for the grant of visas and entry permission) to meet
objectives determined by the Minister, which may include objectives
such as—

(i)  contributing to the New Zealand workforce through facilitating
access to skills and labour; and

(i)  supporting families; and

(c) allows for the management of persons crossing the border by setting
requirements that apply to—

(i)  persons arriving, or intending to arrive, in New Zealand; and
(i)  persons departing, or intending to depart, from New Zealand; and

(d) provides a process for implementing specified immigration-related inter-
national obligations; and

(e)  includes mechanisms to ensure that those who engage with the immigra-
tion system comply with its requirements, including mechanisms that—

(i)  enable immigration officers to gather information in relation to
visa holders, employers, and education providers to determine
compliance with obligations in respect of the system; and

(i1))  prescribe the system for the deportation of people who are not
New Zealand citizens and who fail to comply with immigration
requirements, commit criminal offences, or are considered to pose
a threat or risk to security; and

(f)  establishes a specialist tribunal to consider appeals against decisions
made under this Act and to consider humanitarian appeals; and

(g) supports the settlement of migrants, refugees, and protected persons.

Section 3(2)(c): replaced, on 28 September 2017, by section 266 of the Intelligence and Security Act
2017 (2017 No 10).

4 Interpretation
In this Act, unless the context otherwise requires,—
absolute discretion has the meaning given to it in section 11
address for service has the meaning given to it by section 387

administrative error, in relation to the granting of a visa or entry permission,
has the meaning given to it in section 8

airport has the meaning given to it in section 2 of the Airport Authorities Act
1966

appeal on humanitarian grounds means an appeal to the Tribunal against
liability for deportation on the grounds set out in section 207

appeal on the facts means an appeal against liability for deportation on a
ground set out in section 202
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appeals body means 1 or more of the following bodies established or con-
tinued under the former Act, as the case may be:

(a) the Residence Review Board:

(b)  the Removal Review Authority:

(c) the Refugee Status Appeals Authority:
(d)  the Deportation Review Tribunal

approved system means a system, including an electronic system, approved by
the chief executive for the purpose of—

(a) providing information to the chief executive under section 96; or

(b)  giving notice under section 97(2) of a decision made under section
97(1); or

(c) giving notice under section 97A(3) of a decision made under section
97A(1)

arrival hall means a place licensed under section 59 of the Customs and
Excise Act 2018 for the processing of persons arriving in New Zealand

biometric information, in relation to a person, means information that com-
prises—
(a) 1 or more of the following kinds of personal information:
(i)  aphotograph of all or any part of the person’s head and shoulders:
(i1))  impressions of the person’s fingerprints:
(iii)  a scan of the person’s irises; and

(b) arecord, whether physical or electronic, of the personal information that
is capable of being used for biometric matching

border requirement means a requirement, responsibility, or obligation under
any of sections 103 to 106, 119, and 120

carrier, in relation to a craft,—
(a) means the owner or charterer of the craft; and

(b) if the owner or charterer is not in New Zealand, includes the agent in
New Zealand of the owner or charterer; and

(c)  if there is no agent in New Zealand, includes the person in charge of the
craft

certificate of identity—

(a) means a document (other than a passport) issued by the government of
any country to any person for the purposes of facilitating that person’s
entry into or exit from any country, being a document that—

(i)  purports to establish the identity but not the nationality of that per-
son; and
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(i1)  confers on that person a right to enter the country whose govern-
ment has issued the document; and

(b) includes—

(i)  any emergency travel document or refugee travel document issued
under the Passports Act 1992; and

(1) any travel document issued by any international organisation for
the time being specified by the Minister for the purpose of this
definition

chief executive means—
(a)  the chief executive of the Department:

(b)  when used in relation to a relevant agency, the chief executive of that
agency (including, where appropriate, the Commissioner of Police, the
Chief of Defence Force, and the General Manager of the Aviation Secur-
ity Service)

claim means a claim by a person in New Zealand for recognition, as the case
may be, as—

(a) arefugee in New Zealand under the Refugee Convention:

(b)  a protected person in New Zealand under the Convention Against Tor-
ture:

(c) aprotected person in New Zealand under the Covenant on Civil and Pol-
itical Rights

claimant—
(a) means a person who has made a claim; but

(b) does not include a person whose claim has been finally determined
(within the meaning of section 128)

classified information has the meaning given to it by section 7(1)

commercial craft means a craft that travels for a commercial purpose or as
part of a commercial operation

compulsion order means an order made by a District Court Judge under sec-
tion 290(1) requiring a person to allow the collection of specified biometric
information from him or her

compulsory education means education that is—

(a) provided at any primary, intermediate, composite, secondary, or special
school (within the meaning of the Education Act 1989), whether state,
private, or integrated (within the meaning of section 2(1) of that Act);
and

(b)  provided to a person at any time during the period beginning on the per-
son’s fifth birthday and ending on 1 January following the person’s 19th
birthday
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conditions include conditions precedent as well as conditions subsequent
(whether imposed by an immigration officer, the Minister, or the Tribunal)

contact address has the meaning given to it by section 387A

Convention Against Torture means the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment done at New
York on 10 December 1984

counsel assisting the court means a person appointed as counsel assisting the
court under section 269

course of study—
(a) means—

(i) any course of tuition or instruction for people entitled to free
enrolment and education under section 3 of the Education Act
1989, conducted by any primary, intermediate, composite, secon-
dary, or special school, whether state, private, or integrated
(within the meaning of section 2(1) of that Act); and

(i1)  any other course of tuition or instruction conducted by any school,
college, institute, university, or other body or person, and leading
to any educational or vocational qualification the attainment of
which by any person would be likely to enhance the employment
prospects of that person, either generally or in respect of any par-
ticular profession or occupation; and

(iii))  in relation to any particular person, any other course of tuition or
instruction if the undertaking of that course is the principal reason
why that person wishes to be or is in New Zealand; but

(b)  does not include any course of tuition or instruction excluded, or exclu-
ded for a particular purpose, from this definition by immigration instruc-
tions

Covenant on Civil and Political Rights means the International Covenant on
Civil and Political Rights done at New York on 16 December 1966

craft means any form of aircraft, ship, or other vehicle or vessel capable of
being or intended to be used to transport any person to or from New Zealand
from or to any country outside New Zealand

crew, in relation to a craft,—

(a) means every person employed or engaged in working or providing a ser-
vice in or on the craft; and

(b)  includes the person in charge of the craft

customs officer has the meaning given to it by section 5(1) of the Customs and
Excise Act 2018
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Department means the department of State that, with the authority of the
Prime Minister, is for the time being responsible for the administration of this
Act

departure hall means a place licensed under section 59 of the Customs and
Excise Act 2018 for the processing of persons departing from New Zealand

dependent child, in relation to any person, means a child under 18 years of age
who is not married or in a civil union and who is dependent on that person,
whether or not the child is a child of that person

deportation liability notice means a notice that states the matters referred to in
section 171, and, for the purposes of serving a notice, includes a copy of the
notice

deportation order—

(a) means an order containing the information described in section 176 that,
when served on a person in accordance with section 175, authorises the
person’s deportation to be executed; and

(ab) for the purposes of serving or executing an order described in paragraph
(a), includes a copy of the order; and

(b) includes an Order in Council made under section 163

designated agency means the agency designated by the Prime Minister under
section 264(1) for the purpose of recognising lawyers as special advocates

disembarkation means the process of physically leaving a craft, whether onto
land or otherwise

education provider means a provider of a course of study, and—

(a) in relation to any institution controlled by a board of trustees constituted
under Part 9 of the Education Act 1989, means that board:

(b) in relation to any institution controlled by the chief executive of the
department of State that, with the authority of the Prime Minister, is
responsible for the administration of the Education Act 1989, means that
chief executive:

(c) inrelation to any university, means the appropriate university council:

(d) in any other case, means the institution, body, or person that or who is
entitled to the fees payable by or on behalf of the persons undertaking
the course, or that or who would be so entitled if any such fees were pay-
able

employee means a person who does work for an employer (whether under a
contract of service or a contract for services)

employer means a person who employs or engages a person to do work,
whether under a contract of service or a contract for services
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entry permission is the permission that the following persons are required to
obtain before being allowed to enter New Zealand:

(a) aperson who is not a New Zealand citizen:

(b) aNew Zealand citizen who is a national of 1 or more other countries and
who wishes to enter New Zealand other than as a New Zealand citizen

epidemic management notice means a notice under section 8(1) of the Epi-
demic Preparedness Act 2006 stating that the application of this Act is modi-
fied in order to deal with the practical effects of the outbreak of the disease
referred to in the notice

excluded person means a person to whom section 15 or 16 applies

exclusive economic zone of New Zealand has the same meaning as in section
9 of the Territorial Sea, Contiguous Zone, and Exclusive Economic Zone Act
1977

execute, in relation to a deportation order, has the meaning described in section
178(2)

former Act means the Immigration Act 1987
government agency—
(a) means—

(i)  agovernment department named in Schedule 1 of the State Sector
Act 1988; or

(1)  a Crown entity (within the meaning of section 7(1) of the Crown
Entities Act 2004); and

(b) includes the New Zealand Police

grant, in relation to any visa, or entry permission, includes the situation where
this Act or any regulations made under this Act deems a grant of the relevant
visa, or entry permission, to occur

holder, in relation to a visa granted under this Act,—
(a)  means the person in respect of whom the visa is granted; but
(b)  does not include a person whose visa has expired or been cancelled

immigration control area means an area or place designated as such under
section 382

immigration instructions—
(a) means immigration instructions certified under section 22; and

(b)  includes residence instructions, temporary entry instructions, and transit
instructions

immigration officer means an immigration officer designated under section
388, and includes the chief executive
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immigration status means the status of a person under this Act, being whether
the person—

(a) holds a visa and, if so, what class and type of visa the person holds, and
any conditions of the visa; or

(b) is—

(1)  lawfully in New Zealand and, if so, what class and type of visa the
person holds, and any conditions of the visa; or

(i1))  unlawfully in New Zealand (within the meaning of section 9)

imprisonment means any form of detention or custody whereby a person is
deprived of liberty for a continuous period, including home detention, deten-
tion or custody in a psychiatric institution or hospital, and military custody; but
does not include detention or custody under this Act

infringement fee, in relation to an infringement offence, means the fee set in
respect of that offence by regulations made under section 400

infringement offence has the meaning given to it by section 359

invitation to apply means an invitation to apply for a visa, as described in sec-
tion 94

leave New Zealand means, except in the circumstances specified in section
121, leave New Zealand for a destination in another country

mass arrival group has the meaning given to it by section 9A

Minister means the Minister of the Crown who, under the authority of any
warrant or with the authority of the Prime Minister, is for the time being
responsible for the administration of this Act

New Zealand means any land territory within the territorial limits of New Zea-
land; and includes—

(a)  the internal waters of New Zealand (as defined in section 4 of the Terri-
torial Sea, Contiguous Zone, and Exclusive Economic Zone Act 1977);
and

(b) the Ross Dependency (including any ice shelf); and

(c) for the purposes of sections 21(a), 22(1)(c)(ii), 73(d), 74(1)(b)(ii),
77(4)(a), 277, 277A, and 382(1), the territorial sea of New Zealand; and

(d) for the purposes of section 283(2)(a), the area of sea adjacent to New
Zealand and bounded by the outer limits of the contiguous zone of New
Zealand (as defined in section 4 of the Territorial Sea, Contiguous Zone,
and Exclusive Economic Zone Act 1977)

New Zealand citizen means a person who has New Zealand citizenship as pro-
vided in the Citizenship Act 1977 or the Citizenship (Western Samoa) Act
1982
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onshore, in relation to an applicant for a visa, means that the applicant is in
New Zealand other than in an immigration control area

operator—
(a) inrelation to a port, means—
(i)  the owner of the port; or

(i1)  if the owner is not responsible for the operation or management of
the port, the manager of the port or any other person who is, for
the time being, responsible for the operation or management of
the port:

(b)  inrelation to an airport,—

(i) means a local authority for the time being authorised under sec-
tion 3 of the Airport Authorities Act 1966 to operate or manage
the airport; and

(i1)  includes any person or association of persons or airport company
authorised under section 3(3) of the Airport Authorities Act 1966
to exercise the powers or functions of a local authority under that
section

passenger, in relation to a craft, means a person, other than a member of the
crew, who is carried in or on the craft with the consent of the carrier, or the
person in charge, of the craft

passport means a document that is issued by or on behalf of the government of
any country and that is recognised by the Government of New Zealand as a
passport, being a document that—

(a)  purports to establish the identity and nationality of the holder; and

(b)  confers on the holder the right to enter the country the government of
which has issued the document; and

(c)  has not expired
permanent resident means the holder of a permanent resident visa

person in charge, in relation to a craft, means the master, captain, pilot in
command, driver, or other person for the time being responsible for the craft

personal service, in relation to any document or notice served or to be served
on a person, means personal delivery of the document or notice to that person
or, where the person refuses to accept the document or notice, the bringing of
the document or notice to that person’s attention

port—

(a) means any defined area of land and water intended or designed to be
used either wholly or partly for the berthing, departure, movement, and
servicing of ships; and
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(b) includes any buildings, installations, and equipment on or adjacent to
any such area used in connection with the port or its administration

prescribed means prescribed by regulations made under this Act

proceedings involving classified information has the meaning given to it in
section 7(4)

protected person means a person recognised as a protected person in New
Zealand under section 130 or 131

refugee means a person recognised as a refugee in New Zealand under section
126 or 129

refugee and protection officer means a person designated under section 390
as a refugee and protection officer

Refugee Convention—

(a) means the United Nations Convention Relating to the Status of Refu-
gees, done at Geneva on 28 July 1951; and

(b) includes the Protocol Relating to the Status of Refugees done at New
York on 31 January 1967

registered post includes any postal or courier service where delivery to the
address is recorded

relevant agency, in relation to any classified information, means any of the
following agencies that hold, were the source of, or were provided with, that
classified information:

(a)  Aviation Security Service:

(b)  Civil Aviation Authority of New Zealand:
(c)  Department of Corrections:

(d)  Department of Internal Affairs:

(e)  Department of Labour:

()  Government Communications Security Bureau:
(g) Maritime New Zealand:

(h)  Ministry of Agriculture and Forestry:

(i)  Ministry of Fisheries:

()  Ministry of Foreign Affairs and Trade:

(k)  New Zealand Customs Service:

(I)  New Zealand Defence Force:

(m) New Zealand Police:

(n)  New Zealand Security Intelligence Service:

(o) agovernment agency established in substitution for or set up to take over
any function of a department or agency listed in paragraphs (a) to (n)
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residence class visa means a permanent resident visa or a resident visa

residence instructions means immigration instructions certified under section
22 that relate to the grant of residence class visas

resident means the holder of a resident visa
responsible adult means the adult designated or nominated under section 375

restricted temporary entry instructions means temporary entry instructions
that require, in relation to the type of visa to which the instructions relate, that
any decision made on an application for that type of visa, or on an application
for entry permission in relation to that type of visa, must be made in terms of
the temporary entry instructions applicable at the time the application for the
visa was made, and any discretion exercised must be in terms of those instruc-
tions

review proceedings means proceedings—

(a) by way of an application for review under the Judicial Review Procedure
Act 2016; or

(b) by way of an application for certiorari, mandamus, or prohibition; or
(c) by way of an application for a declaratory judgment

scheduled international service means a series of flights or voyages that
are—

(a) performed by a craft for the transport of passengers, cargo, or mail
between New Zealand and 1 or more points in any other country or terri-
tory, if the flights or voyages are so regular or frequent as to constitute a
systematic service, whether or not in accordance with a published time-
table; and

(b)  operated in such a manner that each flight or voyage is open to use by
members of the public

security—
(a) means—
(i)  the defence of New Zealand:

(i1)  the protection of New Zealand from acts of espionage, sabotage,
and subversion, whether or not they are directed from or intended
to be committed in New Zealand:

(i11)  the identification of foreign capabilities, intentions, or activities in
or relating to New Zealand that affect adversely New Zealand’s
international well-being, reputation, or economic well-being:

(iv)  the protection of New Zealand from activities in or relating to

New Zealand that—
(A) are influenced by any foreign organisation or any foreign
person; and
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(B) are clandestine or deceptive, or threaten the safety of any
person; and

(C) affect adversely New Zealand’s international well-being,
reputation, or economic well-being:

(v)  the prevention of any terrorist act and of any activity relating to
the carrying out or facilitating of any terrorist act:

(vi) the prevention, investigation, and detection of organised crime,
including transnational organised crime; and

(b) in an international security context, also includes the safety and stability
of the international community, through co-operative measures such as
international conventions and other arrangements or agreements between
countries

special adviser means a person appointed as a special adviser under section
270

special advocate means a lawyer recognised as a special advocate under sec-
tion 264

special direction means a direction given by the Minister in accordance with
section 378

stowaway means a person who is carried in or on a craft without the consent of
the carrier, or the person in charge, of the craft

study means undertake a course of study

subsequent claim means a claim (of whatever kind) under Part 5 by a person
who has previously made a claim of any kind under that Part (or under Part 6A
of the former Act) that has been finally determined (within the meaning of sec-
tion 128 of this Act or section 129B of the former Act, as the case may be)

temporary entry class visa means a temporary visa, a limited visa, or an
interim visa

temporary entry instructions—

(a) means immigration instructions that relate to the grant of temporary
entry class visas; and

(b)  includes restricted temporary entry instructions

territorial sea of New Zealand has the same meaning as in section 3 of the
Territorial Sea, Contiguous Zone, and Exclusive Economic Zone Act 1977

transit instructions means immigration instructions that relate to the grant of
transit visas

transit passenger means a person who arrives in New Zealand from another
country while in transit to another overseas destination, not intending to enter
or remain in New Zealand
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transit period means the period prescribed in accordance with section 401(d)
for the purpose of section 86A

travelling to New Zealand includes, but is not limited to, travelling to New
Zealand from another country in transit to another destination outside New
Zealand

Tribunal means the Immigration and Protection Tribunal established by sec-
tion 217

turnaround means to effect, under section 178(2), the departure from New
Zealand of a person to whom section 115 applies, as if the person were a per-
son who had been served with a deportation order

unlawfully in New Zealand, in relation to a person, has the meaning given to
it in section 9

visa—
(a) means an entry in the records of the Department—
(i)  made in accordance with section 62; and
(i1))  having the effect set out in section 43; and
(b) includes—
(i)  any visa of a class specified in section 70; and
(i)  any visa deemed to be, or treated as being, held under this Act

visa waiver means a waiver under section 69 of the requirement to hold a visa
permitting travel to New Zealand

warrant of commitment—

(a) means a warrant of commitment issued under section 317, 318, or 323;
and

(b) includes—
(i)  amass arrival warrant issued under section 317B (in respect of all
or specified members of a mass arrival group); and

(i1)  a further warrant of commitment issued under section 317E(1)(a)
(in respect of all or specified members of a mass arrival group)

work—

(a) means any activity undertaken for gain or reward; but

(b)  does not include an activity excluded, or excluded for a particular pur-
pose, from this definition by immigration instructions.

Section 4 address for service: inserted, on 7 May 2015, by section 4(8) of the Immigration Amend-
ment Act 2015 (2015 No 48).

Section 4 approved system: replaced, on 28 September 2017, by section 267(1) of the Intelligence
and Security Act 2017 (2017 No 10).

Section 4 arrival hall: amended, on 1 October 2018, by section 443(3) of the Customs and Excise
Act 2018 (2018 No 4).
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Section 4 biometric information: replaced, on 22 August 2017, by section 30 of the Enhancing
Identity Verification and Border Processes Legislation Act 2017 (2017 No 42).

Section 4 chief executive paragraph (b): replaced, on 28 September 2017, by section 335 of the Intel-
ligence and Security Act 2017 (2017 No 10).

Section 4 compulsory education paragraph (a): amended, on 24 October 2018, by section 24 of the
Education Amendment Act 2018 (2018 No 40).

Section 4 compulsory education paragraph (a): amended, on 13 June 2013, by section 45(2) of the
Education Amendment Act 2013 (2013 No 34).

Section 4 contact address: inserted, on 7 May 2015, by section 4(8) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 4 course of study paragraph (a)(i): amended, on 24 October 2018, by section 24 of the Edu-
cation Amendment Act 2018 (2018 No 40).

Section 4 course of study paragraph (a)(i): amended, on 13 June 2013, by section 45(3) of the Edu-
cation Amendment Act 2013 (2013 No 34).

Section 4 customs officer: amended, on 1 October 2018, by section 443(3) of the Customs and
Excise Act 2018 (2018 No 4).

Section 4 departure hall: amended, on 1 October 2018, by section 443(3) of the Customs and Excise
Act 2018 (2018 No 4).

Section 4 deportation liability notice: amended, on 7 May 2015, by section 4(2) of the Immigration
Amendment Act 2015 (2015 No 48).

Section 4 deportation order paragraph (ab): inserted, on 7 May 2015, by section 4(3) of the Immi-
gration Amendment Act 2015 (2015 No 48).

Section 4 government agency paragraph (b): replaced, on 28 September 2017, by section 335 of the
Intelligence and Security Act 2017 (2017 No 10).

Section 4 mass arrival group: inserted, on 19 June 2013, by section 4(1) of the Immigration Amend-
ment Act 2013 (2013 No 39).

Section 4 New Zealand paragraph (c): amended, on 7 May 2015, by section 4(4) of the Immigration
Amendment Act 2015 (2015 No 48).

Section 4 New Zealand address: repealed, on 7 May 2015, by section 4(7) of the Immigration
Amendment Act 2015 (2015 No 48).

Section 4 review proceedings paragraph (a): amended, on 1 March 2017, by section 24 of the
Judicial Review Procedure Act 2016 (2016 No 50).

Section 4 scheduled international service: inserted, on 28 September 2017, by section 267(2) of the
Intelligence and Security Act 2017 (2017 No 10).

Section 4 transit passenger: inserted, on 6 November 2015, by section 4(5) of the Immigration
Amendment Act 2015 (2015 No 48).

Section 4 transit period: replaced, on 6 November 2015, by section 4(6) of the Immigration Amend-
ment Act 2015 (2015 No 48).

Section 4 warrant of commitment: replaced, on 19 June 2013, by section 4(2) of the Immigration
Amendment Act 2013 (2013 No 39).

Notifications

Where this Act or regulations under this Act provide that any notice or other
document must be served on or supplied to the Minister, it must be served or
supplied in accordance with section 386(1).

Where this Act or regulations under this Act provide that any notice or other
document must be served on or supplied to an immigration officer or a refugee
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and protection officer, it must be served or supplied in accordance with section
386(2).

Where this Act or any regulations under this Act provide that any notice or
other document must be served on a person other than the Minister or a person
referred to in subsection (2), the notice or other document must be served in
accordance with section 386A(2).

Where this Act or any regulations under this Act provide that any notice or
other document must be supplied, notified, or in any other way given to a per-
son other than the Minister or a person referred to in subsection (2), the notice
or other document must be given or sent to the person in accordance with sec-
tion 386A(3).

Subsections (1) to (4) are subject to sections 386(8) and 387B.

Section 5(3): replaced, on 7 May 2015, by section 5 of the Immigration Amendment Act 2015 (2015
No 48).

Section 5(4): replaced, on 7 May 2015, by section 5 of the Immigration Amendment Act 2015 (2015
No 48).

Section 5(5): inserted, on 7 May 2015, by section 5 of the Immigration Amendment Act 2015 (2015
No 48).

How periods of time to be calculated

A period of time prescribed in this Act for the making of an application under
the Act must be calculated excluding any day that is—

(a)  apublic holiday or a Department holiday determined by the chief execu-
tive; and

(b)  not a Saturday or Sunday.

A period of time prescribed in this Act for the lodging of an appeal to the Tri-
bunal must be calculated excluding—

(a) any day that is—

(i)  a public holiday or a Department holiday determined by the chief
executive; and

(1)  not a Saturday or Sunday; or

(b)  if the Department is not the department referred to in clause 5 of Sched-
ule 2, any day that is a public holiday and not a Saturday or Sunday,
and—

(i) any day in the period beginning on 25 December in a year and
ending on 2 January in the following year; and

(i1)  if 1 January falls on a Friday, the following Monday; and

(ii1)) if 1 January falls on a Saturday or a Sunday, the following Mon-
day and Tuesday; and

(iv)  if Waitangi Day or Anzac Day falls on a Saturday or a Sunday, the
following Monday.
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Subsections (1) and (2) do not apply for the purposes of calculating working
days under section 194(2) or 195(3).

Section 6(2)(b)(iii): replaced, on 1 January 2014, by section 8 of the Holidays (Full Recognition of
Waitangi Day and ANZAC Day) Amendment Act 2013 (2013 No 19).

Section 6(2)(b)(iv): inserted, on 1 January 2014, by section 8 of the Holidays (Full Recognition of
Waitangi Day and ANZAC Day) Amendment Act 2013 (2013 No 19).

Meaning of classified information and proceedings involving classified
information

In this Act, classified information means information that the chief executive
of a relevant agency certifies in writing cannot be disclosed under this Act
(except as expressly provided for) because—

(a)  the information is information of a kind specified in subsection (2); and

(b)  disclosure of the information would be disclosure of a kind specified in
subsection (3).

Information falls within subsection (1)(a) if it—

(a) might lead to the identification, or provide details, of the source of the
information, the nature, content, or scope of the information, or the
nature or type of the assistance or operational methods available to the
relevant agency; or

(b)  is about particular operations that have been undertaken, or are being or
are proposed to be undertaken, in pursuance of any of the functions of
the relevant agency; or

(c)  has been provided to the relevant agency by the government of another
country, an agency of a government of another country, or an inter-
national organisation, and is information that cannot be disclosed by the
relevant agency because the government, agency, or organisation from
which the information has been provided will not consent to the disclos-
ure.

Disclosure of information falls within subsection (1)(b) if the disclosure would
be likely—

(a)  to prejudice the security or defence of New Zealand or the international
relations of New Zealand; or

(b)  to prejudice the entrusting of information to the Government of New
Zealand on a basis of confidence by the government of another country,
an agency of a government of another country, or an international organ-
isation; or

(c)  to prejudice the maintenance of the law, including the prevention, inves-
tigation, and detection of offences, and the right to a fair trial; or

(d)  to endanger the safety of any person.
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In this Act, proceedings involving classified information means any proceed-
ings in which classified information—

(a) was relied on in making the decision appealed against or subject to
review proceedings (including a decision of the Tribunal); or

(b) s first raised or proposed to be raised in the course of an application to
the Tribunal or on appeal or in review proceedings; or

(c)  israised in an application under Part 9.

A chief executive of a relevant agency must not delegate to any person the abil-
ity to certify information as classified information under subsection (1).

Subsection (5) does not limit section 40 of the State Sector Act 1988.

Meaning of granting visa or entry permission as result of administrative
error

In this Act, a visa is granted as a result of an administrative error if—

(a) it is granted to a New Zealand citizen (unless the person is a New Zea-
land citizen entering New Zealand in the circumstances described in sec-
tion 13(4)(b)); or

(b) itis granted to an excluded person (unless section 17 applies); or

(c) the person granting it intended to grant a visa of a type other than the
one that was actually granted; or

(d) itis granted for a period exceeding the period specified in regulations or
immigration instructions for visas of that type (unless the Minister or an
immigration officer deliberately and properly granted it as an exception
to the immigration instructions); or

(e) itis granted on the basis of the person holding a visa that was granted as
a result of an administrative error; or

(f)  itis granted in contravention of—
(i)  aspecial direction; or

(i)  immigration instructions (unless the Minister or an immigration
officer deliberately and properly granted it as an exception to
immigration instructions); or

(ii1)) an instruction of a kind referred to in section 378(7).

In this Act, entry permission is granted as a result of an administrative error
if—

(a) it is granted to a New Zealand citizen (unless the person is a New Zea-
land citizen entering New Zealand in the circumstances described in sec-
tion 13(4)(b)); or

(b) itis granted to an excluded person (unless section 17 applies); or

(c) itis granted in contravention of—
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(i)  aspecial direction; or

(i)  immigration instructions (unless the Minister or an immigration
officer deliberately and properly granted it as an exception to
immigration instructions); or

(d) itis granted on the basis of, or in conjunction with,—

(1)  a visa that was itself granted on the basis of an administrative
error; or

(i1)  a visa that was granted for a period exceeding the period specified
in immigration instructions for a visa of that type (unless the Min-
ister or an immigration officer deliberately and properly granted
the visa as an exception to the immigration instructions); or

(iii)) a visa of a class or type other than that intended to be granted.

Compare: 1987 No 74 ss 19(4), 32(4)

Section 8(1)(d): amended, on 7 May 2015, by section 6 of the Immigration Amendment Act 2015
(2015 No 483).

Meaning of unlawfully in New Zealand (in relation to person who is not
New Zealand citizen)

In this Act, a person who is not a New Zealand citizen is unlawfully in New
Zealand if the person is in New Zealand but—

(a)  1is not the holder of a visa granted under this Act; or
(b)  has not been granted entry permission under this Act.
A person’s status as being unlawfully in New Zealand is calculated—

(a) as starting on the date the person arrived in New Zealand, if the person
has never been lawfully in New Zealand since his or her arrival; or

(b) as starting on the day after the date on which the person’s visa expired or
was cancelled without another visa being granted; or

(ba) as starting on the day after the date on which a permit granted to the per-
son under the former Act expired or was revoked without another permit
being granted under that Act; or

(c) in accordance with sections 373 and 374, if—

(i)  the person was born in New Zealand on or after 1 January 2006;
and

(1)  he or she is not a New Zealand citizen.
Section 9(2)(ba): inserted, on 7 May 2015, by section 7 of the Immigration Amendment Act 2015
(2015 No 48).
Meaning of mass arrival group

In this Act, mass arrival group means a group of more than 30 people, each of
whom falls within 1 or more of the classes of person described in paragraphs
(a) to (f) of section 115(1), who arrive in New Zealand—
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(a)  on board the same craft; or
(b)  on board the same group of craft at the same time; or

(c) on board the same group of craft and within such a time period or in
such circumstances that each person arrived, or intended to arrive, in
New Zealand as part of the group.

In subsection (1), craft does not include a craft travelling to New Zealand in

the course of a scheduled international service.

Section 9A: inserted, on 19 June 2013, by section 5 of the Immigration Amendment Act 2013 (2013
No 39).

Section 9A(2): amended, on 28 September 2017, by section 268 of the Intelligence and Security Act
2017 (2017 No 10).
Meaning of deported

For the purposes of this Act, a person is deported from a country if the person
leaves the country (whether or not at the expense of the government of the
country) and an order for the person’s departure made by the government of the
country, an authorised official of the country, or a judicial authority in the
country, is in force.

For the purposes of this Act, a person is not deported from a country merely
because the person is surrendered to another country in accordance with a
request for the extradition of the person to that country.

For the purposes of this Act, a person is deported from New Zealand if—

(a) the person leaves New Zealand (whether or not at the expense of the
Government of New Zealand)—

(i)  on or after the date on which a deportation order may be served on
the person under section 175A; or

(i1)  after a deportation order has been served on the person; or

(i11)) while he or she is subject to a prohibition on entry to New Zea-
land under section 179 or 180; or

(b)  the person is served with a deportation order when he or she is outside
New Zealand; or

(c)  the person was deported from New Zealand under the former Act.

Section 10(3)(a)(i): amended, on 7 May 2015, by section 8 of the Immigration Amendment Act 2015
(2015 No 48).

Meaning of absolute discretion of the decision maker

If a provision of this Act provides that a matter or decision is in the absolute
discretion of the decision maker concerned, it means that—

(a)  the matter or decision may not be applied for; and

(b) if a person purports to apply for the matter or decision, there is no obli-
gation on the decision maker to—
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(i)  consider the purported application; or

(i1)  inquire into the circumstances of the person or any other person;
or

(ii1)) make any further inquiries in respect of any information provided
by, or in respect of, the person or any other person; and

(c)  whether the purported application is considered or not,—

(i)  the decision maker is not obliged to give reasons for any decision
relating to the purported application, other than the reason that
this section applies; and

(ia) privacy principle 6 (which relates to access to personal informa-
tion and is set out in section 6 of the Privacy Act 1993) does not
apply to any reasons for any decision relating to the purported
application; and

(i1)  section 27 of this Act and section 23 of the Official Information
Act 1982 do not apply in respect of the purported application.

Subsection (1)(c)(ia) applies to any decision made in relation to a purported
application, whether the decision was made before or after the commencement
of that subsection.

Compare: 1987 No 74 ss 7(4), 12(4), 17(2), 25(3), 34B(3), 35A(2), 58(5), 130(6)

Section 11(1)(c)(ia): inserted, on 7 May 2015, by section 9(1) of the Immigration Amendment Act
2015 (2015 No 43).

Section 11(2): inserted, on 7 May 2015, by section 9(2) of the Immigration Amendment Act 2015
(2015 No 48).

Act binds the Crown
This Act binds the Crown.

Part 2
Core provisions and matters in relation to decision making

Eligibility to be in or enter New Zealand

New Zealand citizens may enter and be in New Zealand at any time

For the purposes of this Act, every New Zealand citizen has, by virtue of his or
her citizenship, the right to enter and be in New Zealand at any time.

However, to establish his or her right to enter New Zealand, a New Zealand
citizen must prove his or her citizenship and establish his or her identity by
complying with border requirements.

Nothing in this Act (other than subsection (2)) abrogates the right declared in
subsection (1), and—
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(a) no provision of this Act that is inconsistent with that right applies to a
New Zealand citizen; and

(b) no New Zealand citizen is liable under this Act to deportation from New
Zealand in any circumstances.

Without limiting subsection (3), no New Zealand citizen—
(a)  requires a visa or entry permission; or

(b) may hold a visa, or be granted entry permission, except a New Zealand
citizen who—

(i)  is anational of 1 or more other countries; and

(i1)  wishes to enter New Zealand other than as a New Zealand citizen;
and

(iii))  has not been granted New Zealand citizenship, been registered as
a New Zealand citizen by descent under section 7(2) of the Citi-
zenship Act 1977, or been issued with an evidentiary certificate
under section 21 of the Citizenship Act 1977 confirming that he or
she is a New Zealand citizen.

Compare: 1987 No 74 s 3

Persons other than New Zealand citizens must hold visa to travel to and be
in New Zealand

A person who is not a New Zealand citizen may—

(a) travel to New Zealand only if the person—

(i)  is the holder of a visa granted under this Act and the travel is con-
sistent with the conditions of the visa; or

(1)  is a person to whom a visa waiver applies (whether authorised by
regulation or special direction); and

(b) enter and be in New Zealand only if the person is the holder of a visa
granted under this Act and he or she has been granted entry permission.

To avoid doubt, the fact that an application for a visa has been made by or for
any person who is onshore does not—

(a) render the person’s presence in New Zealand lawful; or

(b)  give the person a right to remain in New Zealand while the application is
considered; or

(c)  give the person a right to apply for or be granted any other visa pending
determination of the application; or

(d) inhibit any deportation procedures under this Act that may apply to the
person.

This Act applies subject to—
(a)  sections 90 to 96 of the Extradition Act 1999; and
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(b)  sections 150 to 155 of the International Crimes and International Crim-
inal Court Act 2000.

Compare: 1987 No 74 s 4
Excluded persons

Certain convicted or deported persons not eligible for visa or entry
permission to enter or be in New Zealand

No visa or entry permission may be granted, and no visa waiver may apply, to
any person—

(a)  who, at any time (whether before or after the commencement of this sec-
tion), has been convicted of an offence for which the person has been
sentenced to imprisonment for a term of 5 years or more, or for an inde-
terminate period capable of running for 5 years or more; or

(b)  who, at any time in the preceding 10 years (whether before or after the
commencement of this section), has been convicted of an offence for
which the person has been sentenced to imprisonment for a term of 12
months or more, or for an indeterminate period capable of running for 12
months or more; or

(c)  who is subject to a period of prohibition on entry to New Zealand under
section 179 or 180; or

(d)  who at any time (whether before or after the commencement of this sec-
tion) has been removed or deported from New Zealand under any enact-
ment; or

(e)  who is excluded from New Zealand under any enactment; or

(f)  who has, at any time, been removed, excluded, or deported from another
country.

Paragraphs (a) and (b) of subsection (1) apply—
(a)  whether the sentence is of immediate effect or is deferred or is suspen-
ded in whole or in part:

(b)  where a person has been convicted of 2 or more offences on the same
occasion or in the same proceedings, and any sentences of imprisonment
imposed in respect of those offences are cumulative, as if the offender
had been convicted of a single offence and sentenced for that offence to
the total of the cumulative sentences:

(c)  where a person has been convicted of 2 or more offences, and a single
sentence has been imposed in respect of those offences, as if that sen-
tence had been imposed in respect of a conviction for a single offence.

Subsection (1)(d) does not apply to a person who—

(a)  has been deported from New Zealand under section 158 of the Shipping
and Seamen Act 1952; or

43


http://legislation.govt.nz/pdflink.aspx?id=DLM64975
http://legislation.govt.nz/pdflink.aspx?id=DLM109730

Reprinted as at

Part2s 16 Immigration Act 2009 26 November 2018

“)

16
(D

2

17
(1)

2

44

(b)  was subject to a removal order under section 54 of the former Act, if the
removal order has expired or been cancelled; or

(c) was deported under this Act but is not, or is no longer, subject to a
period of prohibition on entry under section 179 or 180; or

(d) has been deported from New Zealand under section 20 of the Immigra-
tion Act 1964 on the grounds of being convicted of an offence against
section 14(5) or 15(5) of that Act.

This section is subject to section 17.
Compare: 1987 No 74 s 7(1)(a)—(d), (2)

Section 15(3)(c): replaced, on 7 May 2015, by section 10 of the Immigration Amendment Act 2015
(2015 No 48).

Certain other persons not eligible for visa or entry permission

No visa or entry permission may be granted, and no visa waiver may apply, to
any person who—

(a)  the Minister has reason to believe—

(i)  is likely to commit an offence in New Zealand that is punishable
by imprisonment; or

(i)  1is, or is likely to be, a threat or risk to security; or
(i) is, or is likely to be, a threat or risk to public order; or
(iv) is, or is likely to be, a threat or risk to the public interest; or

(b) is a member of a terrorist entity designated under the Terrorism Suppres-
sion Act 2002.

This section is subject to section 17.
Compare: 1987 No 74 s 7(1)(e)-(i)

Exceptions to non-eligibility for visa or entry permission

Despite sections 15 and 16, a visa and entry permission may be granted to any
person—

(a)  in accordance with a special direction; or
(b)  in accordance with section §83.
Despite sections 15 and 16,—
(a)  entry permission must be granted to—
(i)  the holder of a permanent resident visa; and
(i)  the holder of a resident visa granted in New Zealand; and

(i11)  the holder of a resident visa arriving in New Zealand for a second
or subsequent time as the holder of the visa:

(b) a visa and entry permission must be granted to a person who is for the
time being entitled to any immunity from jurisdiction by or under the
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Diplomatic Privileges and Immunities Act 1968 (other than a person
referred to in section 10D(2)(d) of that Act) or the Consular Privileges
and Immunities Act 1971.

A decision to grant a visa and entry permission under subsection (1) is in the
absolute discretion of the decision maker.

Compare: 1987 No 74 ss 7(3), (4), 11(1)(a)
Persons unlawfully in New Zealand

Obligation of persons unlawfully in New Zealand to leave New Zealand

A person who is unlawfully in New Zealand has an obligation to leave New
Zealand.

The obligation under subsection (1) arises whether or not the person is aware
of the obligation, or of the implications of not meeting it, and—

(a) that obligation, and any liability of the person to deportation or other
action under this Act, is not affected by any failure or alleged failure of
the chief executive to communicate the obligation and related implica-
tions under section 19; but

(b) nothing in paragraph (a) prevents any action from being brought in
respect of such a failure or alleged failure in proceedings that are not
directed towards preventing the deportation of any person.

Compare: 1987 No 74 s 45

Duty of chief executive to communicate obligation to leave New Zealand

The chief executive must communicate to persons who are seeking visas to
come to New Zealand or visas to be in New Zealand—

(a)  the obligation to leave New Zealand created by section 18; and
(b) that a person who fails to meet that obligation is liable for deportation.

Without limiting the means by which the chief executive may communicate
those matters, he or she must provide the relevant information required by sub-
section (1)—

(a) at offices where visas are granted, by way of notices that can be readily
seen by persons to whom it is likely to be of relevance:

(b)  on application forms for visas:

(c) in immigration control areas, by way of notices that can be readily seen
by all arriving temporary entrants:

(d)  on informational material provided by the Department to persons who
are interested in coming to New Zealand.

The chief executive may communicate the information in 1 or more languages
as he or she thinks fit.
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Any temporary entry class visa granted to any person that is evidenced by an
endorsement in the holder’s passport or certificate of identity must contain
words to the effect that the person must leave New Zealand before expiry of
the visa, or face deportation.

Compare: 1987 No 74 s 46

Section 19(2)(c): amended, on 7 May 2015, by section 11 of the Immigration Amendment Act 2015
(2015 No 48).

No right for person unlawfully in New Zealand to apply for visa

No person who is unlawfully in New Zealand may apply for a visa and, where
any such person purports to apply for a visa, it is a matter for the absolute dis-
cretion of the Minister.

Compare: 1987 No 74 ss 17(2), 25(3)

No right for person unlawfully in New Zealand to work or study
A person who is unlawfully in New Zealand may not—

(a) work in New Zealand or in the exclusive economic zone of New Zea-
land; or

(b) study in New Zealand, except in compulsory education (but subject to
the Education Act 1989).

Immigration instructions

Immigration instructions

The Minister may certify immigration instructions relating to—

(a) residence class visas, temporary entry class visas, and transit visas:
(b)  entry permission:

(c) conditions relating to resident visas, temporary entry class visas, and
transit visas, including, without limitation, conditions relating to—

(i)  travel to New Zealand:

(i)  the holder’s ability to work or study in New Zealand or in the
exclusive economic zone of New Zealand:

(d) the periods for which each type of temporary entry class visa may be
granted:

(e) the types of temporary visas that may be granted, and the name and
description of each type.

Immigration instructions take effect from—
(a)  the date they are certified; or

(b)  adate specified in the instructions as being the date on which they come
into effect, which must not be earlier than the date they are certified.
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Applications for temporary entry class visas or transit visas that are made
before any relevant immigration instructions take effect may be determined in
accordance with those immigration instructions when those instructions take
effect.

Subsection (3) does not apply to applications for temporary entry class visas
subject to restricted temporary entry instructions.

The kinds of matters that may constitute immigration instructions for the pur-
poses of this Act are as follows:

(a) any general or specific objectives of immigration policy:

(b) any rules or criteria for determining the eligibility of a person for the
grant of a visa of any class or type, or for entry permission, being rules
or criteria relating to the circumstances of that person or of any other
person (a third party) whose circumstances are relevant to the person’s
eligibility, including (without limitation) rules and criteria about how
any status or approval may be obtained or lost by the third party:

(c) any indicators, attributes, or other relevant information or matters that
may or must be taken into account in assessing a person’s eligibility for
a visa or entry permission:

(d) any statement of, or rules or criteria or process for determining, the num-
ber or categories or ranking of persons or classes of persons whose
applications for visas of any class or type or entry permission may be
granted at any particular time or over any particular period:

(e) any rules or criteria for the lapsing of applications in respect of which no
decision to grant a visa has been made:

(f)  any matters relevant to balancing individual eligibility for a visa or entry
permission against the overall objectives or requirements of immigration
instructions:

(g) any requirements relating to documentation, consultation, or other evi-
dence or information required to assess a person’s eligibility for a visa or
entry permission:

(h) any statement of the conditions or types of conditions that may be
imposed upon a visa of any particular class or type, and the circum-
stances in which or classes of persons in relation to whom the conditions
may be imposed:

(i)  the nature and extent of the discretion that immigration officers may
exercise in making a decision on any visa.

Without limiting subsection (5), any rules or criteria relating to eligibility for a
visa or entry permission—

(a) may include matters relating to—
(i)  health:
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(i1))  character:

(iii)) the immigration status of applicants for visas (whether currently
or at any time in the past):

(iv)  sponsorship:

(v)  the provision of bonds:

(b) may, in respect of any 1 or more specified classes or categories of person
who wish to apply for a visa,—

(i)  include a requirement that persons of that class or category may
apply for a visa only if invited to do so by the Minister or an
immigration officer:

(i1)  stipulate any period for which an expression of interest under sec-
tion 92 will remain current:

(ii1))  set or indicate rules, criteria, or other relevant matters of the kinds
specified in subsection (5)(a) to (g) that will or may apply for the
purpose of determining whether an invitation to apply for a visa
should be granted to any such person:

(iv) stipulate any time frame, or any method for determining the time
frame, within which the relevant application must be made fol-
lowing the issue of an invitation to apply for a visa.

Any conditions referred to in subsection (5)(h) that relate to resident visas

(other than conditions relating to travel) must specify the maximum period, not

exceeding 5 years, for which they may be imposed.

Immigration instructions certified by the Minister under subsection (1)—

(a)  are statements of government policy:

(b)  are neither legislative instruments nor disallowable instruments for the
purposes of the Legislation Act 2012 and do not have to be presented to
the House of Representatives under section 41 of that Act.

Compare: 1987 No 74 s 13B

Section 22(5)(b): amended, on 7 May 2015, by section 12 of the Immigration Amendment Act 2015
(2015 No 48).

Section 22(8)(b): replaced, on 5 August 2013, by section 77(3) of the Legislation Act 2012 (2012
No 119).

Immigration instructions classified as residence instructions, temporary
entry instructions, or transit instructions

The Minister must classify immigration instructions as—

(a) residence instructions; or

(b)  temporary entry instructions (and, if appropriate, as restricted temporary
entry instructions); or

(c) transit instructions.
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To avoid doubt, any temporary entry instructions are not residence instructions,
regardless of whether the granting of a visa or entry permission under those
instructions may affect eligibility for, or otherwise relate to, the grant of a resi-
dence class visa.

Immigration instructions for lapsing of applications for visas

The Minister may certify in accordance with section 22 rules or criteria for the
lapsing of applications in respect of which no decision to grant a visa has been
made, or is likely to be made,—

(a)  within any stipulated period or by any stipulated date; or

(b) by the date on which any relevant quota or limit set under immigration
instructions for any particular period is reached; or

(c) by any other date on which some other specified event occurs or, as the
case may be, has not occurred.

Rules and criteria set under this section—
(a) may differ for different classes or categories of applications:

(b) may specify any stage of processing of an application that must be
reached within any stipulated period or by any stipulated date if the
application is not to lapse.

The question whether an application meets any rules or criteria for lapsing set
under this section is a matter for the discretion of the Minister or an immigra-
tion officer, and—

(a) no appeal lies against the decision of the Minister or the officer con-
cerned, or the lapsing of the application, whether to the Minister, the Tri-
bunal, a court, or otherwise; and

(b)  no review proceedings may be brought in any court in respect of—

(1)  the lapsing of an application for a visa under rules or criteria set
under this section; or

(i1)  the lapsing of an expression of interest in obtaining an invitation
to apply for a visa.

Any decision that an application for a residence class visa, or a temporary entry
class visa of a type subject to restricted temporary entry instructions, will lapse
must be made in accordance with the rules and criteria applicable at the time
the application was made.

If an application lapses, no further processing or decision in respect of that
application is required.

If an application lapses in accordance with rules and criteria set under this sec-
tion, the chief executive must refund any application fee paid in respect of the
application to the person who paid it, or a person authorised by that person to
receive it.

49



Reprinted as at

Part 2 s 25 Immigration Act 2009 26 November 2018

(7

®)

25
(M
2

3)

26
(M

2

3)

(3A)

“

)

50

Nothing in this Act or in any other law or enactment entitles a person whose
application has lapsed to recover from the Minister or the Department or any
immigration officer any costs associated with the application, or any costs,
damages, or compensation associated with the lapsing of the application, other
than the application fee refundable under subsection (6).

In this section (except subsections (6) and (7)), application includes an expres-
sion of interest under section 92 in obtaining an invitation to apply.
Compare: 1987 no 74 s 13BB

Publication of immigration instructions
The chief executive must publish immigration instructions.

The chief executive must ensure that copies of immigration instructions are
available or readily obtainable for inspection, free of charge, at—

(a) offices of the Department; and

(b) New Zealand government offices overseas that deal with immigration
matters.

Nothing in subsection (2) requires the making available of information that
could properly be withheld in accordance with the provisions of the Official
Information Act 1982, were a request to be made for the information under that
Act.

Compare: 1987 No 74 s 13A
Processing claims and applications for visas and entry permission

How claims and applications for visas and entry permission processed

The order and manner of processing any application for a visa or entry permis-
sion is a matter for the discretion of the Minister or an immigration officer.

Subsection (1) applies unless immigration instructions that particularly relate to
the order or manner of processing applications for residence class visas, tem-
porary entry class visas, or transit visas require otherwise.

The order and manner of processing any claim is a matter for the discretion of
a refugee and protection officer.

Subsection (3) applies unless regulations made under section 400 require other-
wise.

However, the chief executive may give general instructions to immigration
officers and refugee and protection officers on the order and manner of pro-
cessing any application or claim, or specified classes of application or claim,
and, if so, an immigration officer or a refugee and protection officer must
process an application or claim in accordance with those instructions.

In giving any instructions, the chief executive may have regard to such matters
as the chief executive thinks fit.
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General instructions may apply to any or all applications or claims regardless

of the fact that—

(a)  the general instructions may be different from those existing at the time
that the applications or claims were made; or

(b) the general instructions may result in applications or claims being pro-

cessed in a different order or manner than would otherwise have occur-
red.

The question whether an application or claim is processed in an order and man-
ner consistent with any general instructions is a matter for the discretion of the
immigration officer or refugee and protection officer concerned, and—

(a) no appeal lies against his or her decision, whether to the Minister, the
Tribunal, a court, or otherwise; and

(b)  no review proceedings may be brought in any court in respect of—
(1)  any general instructions; or
(i1)  the application of any general instructions; or

(iii)) any failure by the Minister or an immigration officer to process, or
to continue to process, an application; or
(iv) any decision by the Minister or an immigration officer to process
(including a decision to continue to process), or any decision not
to process (including a decision not to continue to process), an
application.
The chief executive may make arrangements for providing assistance to the
Minister, immigration officers, and refugee and protection officers in process-
ing applications and claims.

To avoid doubt, general instructions given under this section—
(a)  are matters of rules and practice of the Department; and
(b)  are not immigration instructions.

To avoid doubt, nothing in this Act, or in any other law or enactment, requires
an immigration officer or a refugee and protection officer to process an applica-
tion or claim in any particular order or manner unless required to do so by—

(a)  general instructions given under this section; or

(b)  immigration instructions that particularly relate to the order or manner of
processing applications for residence class visas, temporary entry class
visas, or transit visas; or

(c)  regulations made under section 400.

Compare: 1987 No 74 s 13BA

Section 26(3A): inserted, on 19 June 2013, by section 6(1) of the Immigration Amendment Act 2013
(2013 No 39).

Section 26(10)(b): amended, on 19 June 2013, by section 6(2) of the Immigration Amendment Act
2013 (2013 No 39).
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Section 26(10)(c): inserted, on 19 June 2013, by section 6(3) of the Immigration Amendment Act
2013 (2013 No 39).

Reasons for decisions

Reasons for decisions must be given if visa or entry permission refused to
certain persons

Except as otherwise provided in this Act, where a person who applied for a
visa or entry permission onshore or in an immigration control area so requests,
an immigration officer (or, where the decision is the Minister’s, the Minister)
must give the reasons for any decision to—

(a) refuse to grant a visa to the person; or

(b)  refuse to grant to the person a visa of a particular type; or
(c)  refuse to grant entry permission to the person.

The reasons must—

(a)  be given in writing; and

(b)  contain the information required under section 23 of the Official Infor-
mation Act 1982 as if the reasons were given in response to a request to
which that section applies.

Subsection (1) is subject to section 40(3)(e) and (f).
Compare: 1987 No 74 s 36

Automated decision making and biometric information

Automated decision making in relation to visas, etc

An automated electronic system that applies criteria predetermined in accord-
ance with immigration instructions may be used by the Department to—

(a) rank an expression of interest:
(b)  process, grant, or refuse to grant an invitation to apply for a visa:

(c)  process an application for, grant (with or without conditions), or refuse
to grant a visa:

(d)  process an application for, grant, or refuse to grant entry permission.

An automated electronic system may be used by the Department to process an
application for, grant (with or without conditions), or refuse to grant an interim
visa.

Conditions imposed on visas granted by an automated electronic system may
only be conditions that are specified in immigration instructions for a visa of
the relevant class or type.

However, nothing in this section prevents an immigration officer or the Minis-
ter from imposing further conditions, or varying or cancelling conditions under
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any of sections 50 to 55, on or in relation to a visa granted by way of an auto-
mated electronic system.

Where a decision to grant or refuse to grant a visa or entry permission, or to
issue or refuse to issue an invitation to apply for a visa, is made by way of an
automated electronic system, that decision must for all purposes be treated as a
decision of an immigration officer who is authorised to make the decision
under this Act.

Automated decision making in advance passenger processing

The chief executive may make a decision under section 97(1) or 97A(1) by
means of an automated electronic system that analyses the information (if any)
about a person that is held by the chief executive or to which the chief execu-
tive has access using criteria predetermined by the chief executive.

Section 29: amended, on 28 September 2017, by section 269 of the Intelligence and Security Act
2017 (2017 No 10).

Use of automated system to confirm New Zealand citizenship

An automated electronic system that applies criteria predetermined by the chief
executive may be used, for the purposes of this Act, to confirm a person’s
status as a New Zealand citizen.

The automated electronic system may be used to confirm a person’s status as a
New Zealand citizen only if there is available at least 1 other way of confirm-
ing the person’s status, and that other way involves confirmation by a person.

A determination made using an automated electronic system must for all pur-
poses be treated as a determination made by a person who is authorised to
make the determination under this Act.

Section 29A: inserted, on 7 May 2015, by section 13 of the Immigration Amendment Act 2015 (2015
No 48).

Use of biometric information in decision making

Biometric information required from persons in accordance with this Act may
be used to—

(a) establish a record of a person’s identity; or
(b)  establish or verify a person’s identity; or

(c) assist in decision making under this Act.

Collection and storage of biometric information

Biometric information collected under this Act may be collected, using an
automated system or otherwise, by—

(a)  an immigration officer or a refugee and protection officer; or

(b) an agent or person on behalf of an immigration officer or a refugee and
protection officer.
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Biometric information must be dealt with in accordance with the Privacy Act
1993.

Subsection (2) is for the avoidance of doubt.

Department to undertake privacy impact assessment

The Department must complete a privacy impact assessment in respect of the
collection and handling of biometric information under this Act to—

(a) identify the potential effects that the Act may have on personal privacy;
and

(b)  examine how any detrimental effects on privacy might be lessened.
The Department must consult the Privacy Commissioner—

(a)  on the terms of reference developed for the assessment; and

(b)  when completing the assessment.

The Department must review its privacy impact assessment if changes are
made to this Act, regulations made under it, or operational policy in respect of
the collection or handling of biometric information and, if the review estab-
lishes that new or increased privacy impacts have resulted from the changes,
must—

(a) amend or replace the privacy impact assessment; and

(b)  consult the Privacy Commissioner on the amended or replacement
assessment.

The Department must ensure the current privacy impact assessment is—

(a) available on the Department’s Internet site; and

(b) available or readily obtainable for inspection, free of charge, at—
(1)  offices of the Department; and

(i) New Zealand government offices overseas that deal with immi-
gration matters.

Nothing in subsection (4) requires the making available of information that
could properly be withheld in accordance with the provisions of the Official
Information Act 1982, were a request to be made for the information under that
Act.

Reliance on classified information in decision making

Classified information relating to security or criminal conduct may be
relied on in decision making

Classified information may be relied on in making decisions or determining
proceedings under this Act if the Minister determines that the classified infor-
mation relates to matters of security or criminal conduct.

If subsection (1) applies, the Minister may—
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(a)  rely on the information to make a decision under Part 3, 4, or 6; or

(b) direct that the information be provided to a refugee and protection offi-
cer (who has been authorised by the chief executive to make decisions
under Part 5 relying on classified information) so that the officer may
rely on it to make—

(i)  adecision under Part 5; or
(i1))  an application to the Tribunal under that Part; or

(c)  refer the information to the Tribunal or a court, as the case may be, if the
information is first to be relied on—

(1)  inan appeal to the Tribunal or the court; or
(1)  in an application to the Tribunal; or
(iii))  in review proceedings; or

(d) refer the information to the chief executive so that he or she may make
an application for a warrant of commitment, or an application or a
response to an application for review or release, in accordance with sec-
tion 325.

Sections 34 to 42 apply, as appropriate, when decisions are made relying on
classified information to which subsection (1) applies.

Sections 240 to 244 and 252 to 270 apply to proceedings involving classified
information to which subsection (1) applies.

Minister may receive briefing
Where classified information may be relevant to a decision under this Act,—

(a) the Minister may request an oral or a written briefing from the chief
executive of the relevant agency; and

(b) the Minister may seek the assistance of such security-cleared assistants
as he or she thinks fit; and

(c) the content of the briefing is to be determined by the chief executive of
the relevant agency.

No person may be called to give evidence in any court or tribunal in relation to
the content of the briefing or anything coming to his or her knowledge as a
result of the briefing (including any record of an oral briefing), except as provi-
ded in sections 241(1) and 259(1).

Protection of classified information

Classified information relied on for the purpose of making any decision or
determining any proceedings under this Act must be kept confidential and must
not be disclosed, except as provided in sections 241(1), 259(1), 267(4), 269(4),
and 270(3).

Subsection (1)—
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(a)  does not limit or affect the application of the Ombudsmen Act 1975, the
Official Information Act 1982, or the Privacy Act 1993; but

(b)  otherwise applies despite any other enactment or rule of law to the con-
trary.

Neither the Tribunal nor any court may require or compel the chief executive

of the relevant agency, the Minister, or any other person to disclose any classi-

fied information in any proceedings under this Act (but without derogating
from sections 241(1) and 259(1)).

Classified information must be balanced

The chief executive of a relevant agency who provides classified information
to the Minister under this Act must ensure that—

(a)  the information is provided in a manner that does not, by reason of the
omission of any other relevant classified or non-classified information,
give a misleading view of the information supplied; and

(b) any classified or non-classified information that is favourable to the per-
son subject to the decision or proceedings is also provided; and

(c) any further classified information that becomes available and that is rele-
vant to the decision or proceedings is provided.

The obligation to provide further information ceases on the date—
(a)  the decision concerned is made:

(b)  adecision on the proceedings concerned is made.

Withdrawal or updating of classified information

The chief executive of the relevant agency may at any time withdraw, update,
or add to all or any part of any classified information provided to the Minister
under this Act.

If the classified information is updated or added to, the Minister must make a
further determination under section 33(1) on whether the information may be
relied on.

If the Minister determines that the information may be—

(a) relied on before the Minister makes a decision under Part 3, 4, or 6, the
Minister must, if the information is relevant to the decision being made,
take that new or updated information into account in making the deci-
sion:

(b) relied on before a refugee and protection officer makes a decision under
Part 5, the officer must, if the information is relevant to the decision
being made, take the new or updated information into account in making
the decision:

(c) raised in proceedings involving classified information,—
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(i)  the Tribunal or court must treat the new or updated information in
the same way as classified information originally provided to it
under section 241(1) or 259(1); and

(i1)  the Tribunal must determine in relation to the new or updated
information the matters set out in section 243(1)(a), (b), and (¢).

If the chief executive of the relevant agency withdraws any classified informa-
tion,—
(a)  the classified information must be kept confidential and must not be dis-

closed by the decision maker, the Tribunal, or the court (as the case may
be); and

(b)  the decision maker, the Tribunal, or the court must continue to make the
decision or determine the proceedings—

(i)  without regard to that classified information (but subject to sec-
tion 243(2) in the case of the Tribunal); and

(i1)  in the case of an appeal, a matter, or review proceedings, as if that
information had not been available in making the decision subject
to the appeal, matter, or review proceedings.

The chief executive of the relevant agency may at any time direct any person to
return classified information to the relevant agency.

Summary of allegations to be developed

This section and section 39 apply where classified information is to be relied
on, or may be relied on, in the making of any decision (a relevant decision) in
relation to—

(a) an application for a visa, if the application is for—

(i)  aresidence class visa; or

(i)  atemporary visa or a limited visa, and the applicant is onshore; or
(b)  aperson’s liability for deportation; or

(c) any matter to which Part 5 applies, if the decision is to be made by a ref-
ugee and protection officer.

Before a relevant decision is made that relies on any classified information that

is or may be prejudicial to the person who is the subject of the proposed deci-

sion,—

(a)  the chief executive of the relevant agency and the Minister or the refugee
and protection officer concerned, as the case may be, must agree a sum-
mary of the allegations arising from the classified information; and

(b)  the Minister or the refugee and protection officer must forward the sum-
mary to the person who is the subject of the proposed decision for com-
ment, and specify a time by which any comment may be provided.
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For the purposes of making a relevant decision, the classified information may
be relied on only to the extent that the allegations arising from the information
can be summarised without disclosing classified information that would be
likely to prejudice the interests described in section 7(3).

Nothing in subsection (2) requires the summary to—

(a) list any documents or other source material containing classified infor-
mation; or

(b)  detail the contents of any documents or other source material containing
classified information; or

(c)  specify the source of any documents or other source material containing
classified information.

A summary under this section must be updated, and the person affected provi-
ded with an updated summary, where—

(a) any classified information that was proposed to be relied on in making
the decision is withdrawn (unless all of the classified information is
withdrawn); or

(b)  the chief executive of the relevant agency adds to or updates the classi-
fied information that will be relied on in making the decision.

An updated summary must be prepared in the same way as if it were a sum-
mary prepared under subsection (2)(a).

Reasons, etc, to be given where prejudicial decision made using classified
information

Where a decision of a kind referred to in section 38(1) has been made relying
on classified information, and the decision is prejudicial to the person con-
cerned, then, subject to section 40, the person who is the subject of the decision
must be informed of—

(a)  the fact that classified information was relied on in making the decision;
and

(b)  the reasons for the decision (except to the extent that providing reasons
would involve a disclosure of classified information that would be likely
to prejudice the interests referred to in section 7(3)); and

(c) the appeal rights, if any, available in respect of the decision; and

(d) if appeal rights are available, the right to be represented by a special
advocate.

Reasons must—
(a)  be given in writing; and

(b)  contain the information required under section 23 of the Official Infor-
mation Act 1982 as if the reasons were given in response to a request to
which that section applies.
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The Minister or a refugee and protection officer, as the case may be, must also
prepare a record of the reasons for the decision, including any reasons arising
from the classified information, which may not be accessed or disclosed except
in accordance with section 241(1), 259(1), or 267(4) or to the chief executive
of the relevant agency.

Where classified information may be relied on without requirement for
summary or reasons

Subsection (2) applies to the Minister if—

(@)  he or she is making a decision under this Act relying on classified infor-
mation; and

(b)  the decision is not a decision of a kind referred to in section 38(1).
The Minister is not required to—

(a) provide potentially prejudicial information based on classified informa-
tion to the person concerned for comment; or

(b)  give reasons for the decision, and section 23 of the Official Information
Act 1982 and section 27 of this Act do not apply in respect of the deci-
sion.

Nothing in section 38 or 39 requires the making available of any classified
information or a summary of the allegations arising from classified informa-
tion, or the giving of reasons for decisions,—

(a) if the decision concerned is in the absolute discretion of the decision
maker; or

(b) inrelation to expressions of interest or invitations to apply for a visa; or
(c)  to applicants for transit visas; or

(d)  to applicants for temporary entry class visas who are outside New Zea-
land; or

(e) in relation to applications for visas made in an immigration control area
or in a place designated by the chief executive under section 383; or

(f)  inrelation to applications for entry permission.

Declassification of classified information
Subsection (2) applies to classified information if—

(a) itis relied on, or may be relied on, to make a decision or determine pro-
ceedings under this Act; and

(b)  during the process of making the decision or determining the proceed-
ings, the information is declassified.

As from the date of declassification, the information is no longer subject to any
of the confidentiality, process, or other requirements of this Act that apply to
classified information or the users of the information.
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For the purposes of this section, information is declassified when the chief
executive of the relevant agency certifies in writing that, as from a specified
date, the classified information concerned is no longer classified information
within the meaning of section 7.

No right of complaint to Inspector-General of Intelligence and Security

No complaint may be made to the Inspector-General of Intelligence and Secur-
ity about any situation or set of circumstances relating to an act, omission,
practice, policy, or procedure done, omitted, or maintained (as the case may be)
in connection with a decision under this Act involving classified information
(including a determination in proceedings involving classified information).

Part 3
Visas

Subpart 1—Visas generally

Effect of visa
A visa (other than a transit visa) granted outside New Zealand indicates that—
(a)  the holder of the visa has permission to—

(1)  travel to New Zealand in accordance with the conditions of the
visa (if any); and
(i1)  apply for entry permission; and
(b) at the time the visa is granted, there is no reason to believe that the

holder will be refused entry permission if the holder’s travel is consistent
with the conditions of the visa relating to travel; and

(c) if the holder is granted entry permission, the holder has permission to
stay in New Zealand in accordance with the conditions of the visa (if
any).

A visa granted in an immigration control area indicates that the holder of the

visa,—

(a)  if granted entry permission, has permission to stay in New Zealand in
accordance with the conditions of the visa (if any); and

(b)  has permission to travel to New Zealand subsequently and apply for
entry permission in accordance with the conditions of the visa (if any).

A visa granted onshore indicates that the holder of the visa—

(a)  has permission to stay in New Zealand in accordance with the conditions
of the visa (if any); and

(b)  has permission to travel to New Zealand subsequently and apply for
entry permission in accordance with the conditions of the visa (if any).
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A transit visa indicates that the holder of the visa has permission to travel to
New Zealand, and to remain, for no longer than the transit period,—

(a)  on the craft concerned; or
(b)  in an immigration control area; or

(c) in the custody of the Police.

Person may hold only 1 current visa

At any one time, a person may hold only 1 current visa.

Grant of visa generally matter of discretion
No person is entitled to a visa as of right.

In determining a visa application, the Minister or, subject to any special direc-
tion, an immigration officer, in his or her discretion,—

(a) may grant or refuse to grant a visa; and

(b)  regardless of the class and type of visa that was applied for, may grant a
visa of any class and type; and

(c) may impose conditions on the visa granted, or vary or waive conditions
that would otherwise apply to it.

This section applies unless any provision in this Act expressly provides other-
wise.

Compare: 1987 No 74 ss 8-10, 35

Grant of visa does not guarantee entry permission

The granting of a visa does not of itself entitle the holder to be granted entry
permission.

Subsection (1) applies except if the visa granted is—
(a)  apermanent resident visa; or

(b) aresident visa, and the visa was granted in New Zealand.

Grant of visa may be conditional on payment of bond

Before granting a visa to an applicant, the Minister or an immigration officer
may require that a bond be paid in accordance with section 396.

A bond required under subsection (1) may be—
(a) forfeited under section 397(1); or
(b)  refunded in whole or in part under section 397.

The fact that a bond is forfeited under section 397(1) (whether in whole or in
part) does not affect other action taken, or that may be taken, in respect of a
failure to comply with any conditions imposed on the visa concerned under
sections 49 to 55.
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48  Grant of visa may be conditional on sponsorship
efore a visa is granted to an applicant, the applicant may be required to sup-
1 Bef granted t pplicant, the applicant may be required to sup
ply a written undertaking, in a form approved by the chief executive, by a per-
son (the sponsor) relating to any specified matter or matters.
e requirement to su a written undertaking may be imposed by—
2 The req t to supply tt dertaking may be imposed by
(a)  immigration instructions, in relation to any class or type of visa; or
(b)  the Minister or an immigration officer, in relation to any particular visa.
(3)  Without limiting subsection (1),—
(a) the specified matter or matters in respect of the undertaking may relate
to—
(i)  employment of the applicant and any dependants of the applicant:
(i) accommodation of the applicant and any dependants of the appli-
cant:
(i11)) maintenance (including the cost of any publicly funded services or
benefits) of the applicant and any dependants of the applicant:
(iv) costs of repatriation or deportation of the applicant and any
dependants of the applicant:
(b)  an undertaking may relate to the sponsor—
(i)  providing any matter directly; or
(1)  paying the costs of any matter, if the matter is provided by another
person.

(4) A sponsor must be—

(a) aNew Zealand citizen, permanent resident, or resident; or

(b) an organisation that is registered in New Zealand as a company, an
incorporated society, or a charitable trust; or

(c) agovernment agency.

(5) A sponsor who is not a natural person must nominate an individual as the
authorised contact for the purposes of the sponsorship.

(6) A sponsor must also be acceptable to the Minister or the immigration officer, or
meet any other criteria required by the relevant immigration instructions, or
both, as the case may be.

(7) It is a matter for the absolute discretion of the Minister or the immigration offi-
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cer whether a person is acceptable as a sponsor, and no appeal lies against his
or her decision, whether to any court, the Tribunal, the Minister, or otherwise.
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Visa conditions

Visas may be subject to conditions
Every visa other than a permanent resident visa is subject to such conditions (if
any) as may be,—

(a) in the case of resident visas, specified in residence instructions relating
to visas of that type, being the instructions applicable at the time the
application for the visa was made:

(b) in the case of temporary entry class visas other than visas subject to
restricted temporary entry instructions, specified in temporary entry
instructions relating to visas of that class or a type of visa within that
class, being instructions applicable at the time the visa was granted:

(c) in the case of temporary entry class visas subject to restricted temporary
entry instructions, specified in temporary entry instructions applicable at
the time the application for the visa was made:

(d) in the case of transit visas, specified in transit instructions applicable at
the time the visa was granted:

(e) imposed by the Minister or an immigration officer under section 50, 51,
52, 53, or 54:

(ea) imposed by section 55:
(f)  imposed by or under any other Act.
The conditions of a visa relating to travel may—

(a)  give permission to travel to New Zealand on a single journey, multiple
journeys, or a set number of journeys; or

(b)  give permission to travel to New Zealand for or within a specified time
period; or
(c)  expressly not authorise any further travel to New Zealand.

Section 49(1)(e): amended, on 7 May 2015, by section 14(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 49(1)(ea): inserted, on 7 May 2015, by section 14(2) of the Immigration Amendment Act
2015 (2015 No 43).

Conditions on resident visas

On granting a resident visa as an exception to residence instructions, the Minis-
ter may—

(a) impose conditions in addition to those specified in the applicable resi-
dence instructions (if any):

(b)  vary or waive conditions that would otherwise apply to a visa of that
type.
Following the grant of a resident visa, the Minister may, by special direction,—

63


http://legislation.govt.nz/pdflink.aspx?id=DLM5655052
http://legislation.govt.nz/pdflink.aspx?id=DLM5655052

Reprinted as at

Part 3 s 51 Immigration Act 2009 26 November 2018

3)

“)

)

51
(1)

2

3)

52

(M

2

64

(a) impose further conditions whether or not the conditions are specified in
the applicable residence instructions (if any):

(b)  vary or cancel conditions that would otherwise apply to the visa or were
imposed under subsection (1).

The Minister may also do 1 or more of the things in subsection (2) by agree-
ment with the visa holder.

A condition imposed, varied, waived, or cancelled under this section—

(a) must be notified to the visa holder by the Minister or an immigration
officer; and

(b) takes effect—

(i)  from the date the visa is granted, if the condition is imposed,
varied, or waived when the visa is granted; or

(i1))  from the date specified in the notice (being a date not earlier than
the date of notification), in any other case.

To avoid doubt,—

(a)  subsection (2) applies whether the resident visa was granted as an excep-
tion to residence instructions or otherwise:

(b)  nothing in this section allows the Minister to impose conditions on a per-
manent resident visa, whether at the time of or subsequent to granting
the visa.

Resident visa holder may apply for variation of travel conditions

A resident visa holder may apply, in the prescribed manner, for a variation of
the conditions of his or her visa relating to travel to New Zealand.

An immigration officer must determine the application in accordance with the
residence instructions applicable at the time the application for the variation
was made.

However, the Minister may vary conditions of a visa under this section by spe-
cial direction, as an exception to residence instructions.

Conditions on temporary entry class visas (other than those subject to
restricted temporary entry instructions)

On granting a temporary entry class visa, the Minister or an immigration offi-
cer may—

(a) impose conditions in addition to those specified in temporary entry
instructions in relation to a visa of that class or type:

(b)  vary or waive conditions that would otherwise apply to a visa of that
class or type.

Following the grant of a temporary entry class visa, the Minister or an immi-
gration officer may—
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(a) impose further conditions, whether or not the conditions are specified in
the temporary entry instructions in relation to a visa of that class or type:

(b)  vary or cancel conditions that would otherwise apply to a visa of that
class or type or were imposed under subsection (1).

The Minister or an immigration officer may also do 1 or more of the things in
subsection (2) by agreement with the visa holder.

A condition imposed, varied, waived, or cancelled under this section—

(a) must be notified to the visa holder by the Minister or an immigration
officer; and

(b) takes effect—

(i)  from the date the visa is granted, if the condition is imposed,
varied, or waived when the visa is granted; or

(i1))  from the date specified in the notice (being a date not earlier than
the date of notification), in any other case.

Nothing in this section applies to a temporary entry class visa that is subject to
restricted temporary entry instructions.

Conditions on temporary entry class visas subject to restricted temporary
entry instructions

On granting a temporary entry class visa subject to restricted temporary entry
instructions, as an exception to those instructions, the Minister may—

(a) impose conditions in addition to those specified in temporary entry
instructions in relation to a visa of that type:

(b)  vary or waive conditions that would otherwise apply to a visa of that
type.

Following the grant of a temporary entry class visa subject to restricted tempor-

ary entry instructions, the Minister may, by special direction,—

(a) impose further conditions, whether or not the conditions are specified in
temporary entry instructions in relation to a visa of that type:

(b)  vary or cancel conditions that would otherwise apply to a visa of that
type or were imposed under subsection (1).

The Minister may also do 1 or more of the things in subsection (2) by agree-
ment with the visa holder.

A condition imposed, varied, waived, or cancelled under this section—

(a) must be notified to the visa holder by the Minister or an immigration
officer; and

(b) takes effect—

(i)  from the date the visa is granted, if the condition is imposed,
varied, or waived when the visa is granted; or
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(i1))  from the date specified in the notice (being a date not earlier than
the date of notification), in any other case.

To avoid doubt, subsection (2) applies whether the temporary entry class visa
was granted as an exception to temporary entry instructions or otherwise.

Conditions on transit visas

On granting a transit visa, the Minister or an immigration officer may—

(a) impose conditions in addition to those specified in transit instructions:
(b)  vary or waive conditions that would otherwise apply to a transit visa.

Following the grant of a transit visa, the Minister or an immigration officer
may—

(a) impose further conditions, whether or not the conditions are specified in
the transit instructions:

(b)  vary or cancel conditions that would otherwise apply to a transit visa or
were imposed under subsection (1).

The Minister or an immigration officer may also do 1 or more of the things in
subsection (2) by agreement with the visa holder.

A condition imposed, varied, waived, or cancelled under this section—

(a) must be notified to the visa holder by the Minister or an immigration
officer; and

(b) takes effect—

(i)  from the date the visa is granted, if the condition is imposed,
varied, or waived when the visa is granted; or

(i)  from the date specified in the notice (being a date not earlier than
the date of notification), in any other case.

Condition that visa holder have sponsor

This section applies to a visa holder who, when applying for the visa con-
cerned, was required to provide a written undertaking from a sponsor in
accordance with section 48.

It is a condition of the visa that—

(a)  the visa holder have a sponsor for the purposes of the specified matter or
matters provided for in the written undertaking; and

(b)  the sponsor meets the obligations in relation to the specified matter or
matters provided for in the undertaking.

Where a condition under this section applies to a resident visa, the condition
applies for the period, which may not exceed 10 years, specified—

(a)  in immigration instructions, in relation to any type of resident visa; or
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(b) by the Minister or an immigration officer, in relation to any particular
visa.

If the sponsor fails to comply with the undertaking—

(a) the sponsor owes a debt to the Crown, recoverable by the Crown in a
court of competent jurisdiction, if the Crown incurs a cost as a result of
the failure; and

(b)  the sponsor owes a debt to a third party, recoverable by the third party in
a court of competent jurisdiction, if a cost has been incurred by the third
party as a result of the failure; and

(c)  the visa holder is deemed to have breached the conditions of his or her
visa imposed under subsection (2).

Section 55(2A): inserted, on 7 May 2015, by section 15 of the Immigration Amendment Act 2015
(2015 No 48).

Visa holder must comply with conditions

The holder of a visa that is subject to conditions must comply with the condi-
tions of the visa.

In the case of conditions imposed by or under any other Act, or specified in
immigration instructions, the obligation to comply with those conditions arises
whether or not the visa holder is aware of the conditions, or of the implications
of not complying with them.

A visa holder must comply with conditions imposed or varied and notified to
the holder by the Minister or an immigration officer under section 50, 51, 52,
53, or 54.

It is presumed, in the absence of evidence to the contrary on the balance of
probabilities, that a visa holder was notified of any conditions imposed or
varied under section 50, 51, 52, 53, or 54 if notice of them was given in accord-
ance with section 386A.

Section 56(4): amended, on 7 May 2015, by section 16 of the Immigration Amendment Act 2015
(2015 No 48).

General rules relating to visas

Applications for visas

An application for a visa must be made in the manner prescribed for the class
or type of visa sought.

The applicant must provide his or her contact address and address for service.
[Repealed]
[Repealed]
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Section 57(2): replaced, on 7 May 2015, by section 17 of the Immigration Amendment Act 2015
(2015 No 48).

Section 57(3): repealed, on 7 May 2015, by section 17 of the Immigration Amendment Act 2015
(2015 No 48).

Section 57(4): repealed, on 7 May 2015, by section 17 of the Immigration Amendment Act 2015
(2015 No 48).

Obligation on applicant to inform of all relevant facts, including changed
circumstances

It is the responsibility of an applicant for a visa to ensure that all information,
evidence, and submissions that the applicant wishes to have considered in sup-
port of the application are provided when the application is made.

The Minister or immigration officer considering the application—

(a) is not obliged to seek any further information, evidence, or submissions;
and

(b)  may determine the application on the basis of the information, evidence,
and submissions provided.

It is also the responsibility of an applicant for a visa to inform the Minister or
an immigration officer of any relevant fact, including any material change in
circumstances that occurs after the application is made, if that fact or change in
circumstances—

(a) may affect the decision on the application; or

(b)  may affect a decision to grant entry permission in reliance on the visa for
which the application is made.

Without limiting the scope of the expression material change in circum-
stances in subsection (3), such a change may relate to the applicant or another
person included in the application, and may relate to any matter relevant to this
Act or immigration instructions.

For the purposes of sections 157 and 158, an applicant is treated as having con-
cealed relevant information if he or she fails to comply with the obligation in
subsection (3).

It is sufficient ground for the Minister or an immigration officer to decline to
grant a visa to a person if the Minister or officer is satisfied that the person,—

(a)  whether personally or through an agent, in applying for the visa submit-
ted false or misleading information or withheld relevant information that
was potentially prejudicial to the grant of the visa; or

(b)  did not ensure that an immigration officer was informed of any material
change in circumstances to which subsection (3) applies between the
time of making the application and the time of a decision on the applica-
tion.

Compare: 1987 No 74 ss 17A, 25, 34B, 34G
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Section 58(5): replaced, on 7 May 2015, by section 18 of the Immigration Amendment Act 2015
(2015 No 48).

Applications by minors

Where an application for a visa is made by or for a person under 18 years of
age who is not married or in a civil union, the Minister or an immigration offi-
cer may decline the application if the Minister or immigration officer is not
satisfied that any parent or guardian of the person consents to the making of the
application.

Compare: 1987 No 74 s 35(2)

Biometric information may be required from visa applicant

An applicant for a visa must allow biometric information to be collected from
him or her.

If the applicant fails to allow the biometric information to be collected, the
Minister or an immigration officer may refuse to grant the visa applied for.

The requirement in subsection (1) does not apply if the person is exempt from
providing the information in accordance with regulations made under section
400(1).

Grant of visa in special case

The Minister may at any time, of the Minister’s own volition, grant a visa of
any type to a person who—

(a) isunlawfully in New Zealand; and
(b) isnota person in respect of whom a deportation order is in force; and
(c) 1isnota person in respect of whom a removal order is in force.

A decision to grant a visa under subsection (1) is in the Minister’s absolute dis-
cretion.

Compare: 1987 No 74 s 35A

Section 61(1)(b): amended, on 7 May 2015, by section 19(1) of the Immigration Amendment Act
2015 (2015 No 43).

Section 61(1)(c): inserted, on 7 May 2015, by section 19(2) of the Immigration Amendment Act 2015
(2015 No 48).

Form of visa

A visa is granted by being entered and retained in the records (whether elec-
tronic or physical) of the Department in a manner determined by the chief
executive.

The entry for the visa must specify, as appropriate,—
(a) its start date (which may be the date of its grant or a future or past date):
(b) any conditions of the visa that relate to travel, including—

(i)  whether the visa allows travel to New Zealand on a later occasion:
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(i1)  if the visa allows travel to New Zealand, the period during which
the holder may travel to New Zealand:

(i)  if the visa allows travel to New Zealand, whether the visa gives
permission to travel to New Zealand on a single journey, multiple
journeys, or a set number of journeys:

in relation to the holder’s stay in New Zealand, the date or event on the
occurrence of which the visa will expire, or the period after which it will
expire:

any other conditions of the visa:

for those persons granted entry permission, the date or dates the entry
permission was granted:

such other matters as may be required or approved by the chief execu-
tive.

A visa may (but need not) be evidenced by an endorsement in a passport or cer-
tificate of identity.

To avoid doubt, no electronic or physical record is required to be created for a
visa that is deemed to be granted by or under this Act.

Expiry of visa

If the holder of a visa is in New Zealand, the visa expires on the earliest of—

the beginning of the day after the date specified in the visa as the expiry
date:

the beginning of the day after the day on which an event specified in the
visa as the event on the occurrence of which the visa will expire occurs:

the beginning of the day after the last day of the period for which the
visa grants stay in New Zealand to the holder:

the beginning of the day that is 3 months after the day on which an epi-
demic management notice expires, if the visa—

(i)  is atemporary entry class visa to which section 78 applies; and

(i1))  has not been cancelled earlier.

If the holder of a visa is outside New Zealand, the visa expires on the earlier

the day and time the holder left New Zealand, if the conditions of the
visa do not allow further travel to New Zealand:

the beginning of the day after the date that is specified by the conditions
of the visa as the last day of the period of time within which travel is
allowed to New Zealand.

Cancellation of visa on triggering event

Part 3 s 63
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A visa is cancelled in the following circumstances:
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(a)  on the deportation of its holder from New Zealand:

(ab) on the day after the first date on which a deportation order may be
served on the person under section 175A, whether the visa was issued
before or after this paragraph came into force:

(b)  on the refusal of entry permission to its holder:
(c)  onentry permission granted to its holder being revoked:
(d)  if the holder arrived at an immigration control area,—

(i)  on the holder leaving the immigration control area without pre-
senting himself or herself to an immigration officer; or
(i1))  on the holder failing to comply with the instruction of an immi-
gration officer to remain in the area:
(e) if the holder arrived at a place other than an immigration control area, on
failing to present himself or herself in the prescribed manner and within
the prescribed time as required under section 103(1)(b):

(f)  on the start date of a further visa granted to its holder:
(g) on the grant of New Zealand citizenship to its holder:

(h)  on the registration of New Zealand citizenship by descent under section
7(2) of the Citizenship Act 1977 by its holder:

(i)  on the issue of an evidentiary certificate under section 21 of the Citizen-
ship Act 1977 that confirms the holder is a New Zealand citizen.

Despite subsection (1)(f), the grant of a temporary entry class visa to the holder
of a residence class visa does not cancel the residence class visa unless the
grant of the temporary entry class visa was made under section 68.

To avoid doubt, if a person’s visa is cancelled under subsection (1)(ab), the
grant of a new visa to the person does not cancel the person’s liability for
deportation.

Section 64(1)(ab): inserted, on 7 May 2015, by section 20(1) of the Immigration Amendment Act
2015 (2015 No 43).

Section 64(3): inserted, on 7 May 2015, by section 20(2) of the Immigration Amendment Act 2015
(2015 No 48).

Cancellation of resident visa before holder first arrives in New Zealand as
holder of visa

The Minister or an immigration officer may cancel a resident visa at any time
before its holder first arrives in New Zealand as the holder of the visa, if—

(a)  the visa was granted when the holder was outside New Zealand; and

(b)  the person no longer meets the rules or criteria of the immigration
instructions applicable at the time the application for the visa was made.

The Minister or an immigration officer must notify a person in writing if his or
her visa is cancelled under this section.
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Section 65(2): amended, on 7 May 2015, by section 21 of the Immigration Amendment Act 2015
(2015 No 48).

Cancellation of temporary entry class or transit visa by Minister or
immigration officer

The Minister or an immigration officer may, if the Minister or immigration
officer determines there is sufficient reason,—

(a) cancel a temporary entry class visa at any time when its holder is outside
New Zealand:

(b)  cancel a temporary entry class visa that has been extended in accordance
with section 78 at any time:

(c) cancel a transit visa at any time.
The Minister or an immigration officer must notify a person, in writing, if—
(a)  his or her visa is cancelled under this section; and

(b)  he or she is outside New Zealand.
Compare: 1987 No 74 ss 19, 32

Cancellation of visa for administrative error

An immigration officer may cancel a visa that the officer believes on reason-
able grounds was granted as a result of an administrative error if—

(a)  the visa was granted to a person in a place designated by the chief execu-
tive under section 383 and—

(i)  the person is still in the designated place; or

(i)  the person has not left the arrival hall of the airport or port at
which he or she arrived in New Zealand; or

(b) the visa was granted to a person in an immigration control area, or an
office of the Department, in New Zealand and the person is still in the
control area or office; or

(c) advice of the grant of the visa has not been sent or given to the person
concerned, in any other case.

Grant of further visa where visa granted in error

If the Minister or an immigration officer determines that a visa was granted as
a result of an administrative error but the visa was not cancelled under section
67, the Minister or immigration officer may, in his or her absolute discretion,—

(a)  offer the holder a visa of such class and type, and subject to such condi-
tions, as the Minister or immigration officer considers appropriate; and

(b)  if the holder agrees, grant such a visa.

If the holder does not agree, he or she remains liable for deportation under sec-
tion 155(1).
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Subsection (2) is for the avoidance of doubt.

Waiver of requirement for visa permitting travel to New Zealand in certain

cases

Waiver of requirement for visa permitting travel to New Zealand in
certain cases

Regulations made under section 400 may waive the requirement to hold a visa
permitting travel to New Zealand in relation to any class of persons, and pro-
vide for any conditions of such a waiver.

The Minister may, by special direction,—

(a)  waive for a period not exceeding 3 months the requirement to hold a visa
permitting travel to New Zealand in relation to any class of persons, sub-
ject to any conditions specified by the Minister:

(b)  suspend for a period not exceeding 3 months a waiver made by regula-
tions referred to in subsection (1):

(c) waive, in any individual case, the requirement to hold a visa permitting
travel to New Zealand:

(d) suspend, in any individual case, a waiver made by regulations referred to
in subsection (1).

Any waiver or suspension of a waiver made in accordance with subsection (1)
or (2)(a) or (b) may, without limiting the generality of the manner in which per-
sons may be classified, classify persons to whom the waiver or suspension of
waiver applies by reference to any or all of the following:

(a)  their nationality:

(b)  the country or place from which they are travelling (whether it be their
original or an intermediate point of departure):

(c)  their immediate or ultimate destination after being in or transiting
through New Zealand:

(d)  whether or not they hold, or are required to hold, any particular type of
travel or immigration documentation, by whomever issued.

Any special direction made under subsection (2)(a) or (b)—

(a) must be published in the Gazette, and notified in writing through diplo-
matic channels to any country concerned:

(b)  expires at the end of the period of 3 months (or such shorter period as is
specified in the direction) following the day on which the direction was
made, unless sooner cancelled by the Minister by a further special direc-
tion, or by regulations:

(c) s adisallowable instrument, but not a legislative instrument, for the pur-
poses of the Legislation Act 2012 and must be presented to the House of
Representatives under section 41 of that Act.
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A special direction under subsection (2)(a) or (b) may not be effectively con-
tinued in force by the making of a further special direction to the same or simi-
lar effect.

A waiver under this section does not of itself entitle a person subject to the
waiver to be granted entry permission.

Compare: 1987 No 74 ss 11, 12

Section 69(4)(c): replaced, on 5 August 2013, by section 77(3) of the Legislation Act 2012 (2012
No 119).

Subpart 2—Classes of visa

Classes of visa
The following classes of visa may be granted under this Act:
(a)  residence class visas, consisting of—
(i)  permanent resident visas:
(i1)  resident visas:
(b)  temporary entry class visas, consisting of—
(1)  temporary visas:
(i1)  limited visas:
(iil))  interim visas:
(c)  transit visas.
Compare: 1987 No 74 s 14

Residence class visas

Who may apply for residence class visa
The following persons may apply for a residence class visa:

(a) a person who is outside New Zealand and who wishes to come to New
Zealand and stay indefinitely:

(b)  aperson who is—
(i)  onshore; and
(i1)  the holder of a temporary visa or a resident visa; and
(iii) not subject to section 150:

(c) aperson to whom a visa waiver applies, and who falls within a class pre-
scribed by regulations as a person who may apply for a residence class
visa—

(i)  inaplace designated by the chief executive under section 383; or
(1)  in an immigration control area; or

(iii)) in a prescribed place.
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(2)  No person who is of a class or category that, by virtue of immigration instruc-
tions, may only apply for a resident visa or a permanent resident visa by invita-
tion, may apply for such a visa without an invitation.

(3) A person may apply for a resident visa or a permanent resident visa in response
to an invitation to apply only if the application is made in the time frame speci-
fied in the residence instructions.

(4) To avoid doubt, no limited visa holder, interim visa holder, transit visa holder,
or person who is liable for deportation may apply for a residence class visa.

(5) However, the Minister, in his or her absolute discretion, may grant a residence
class visa to a person to whom subsection (4) applies.

Compare: 1987 No 74 s 17

72 Decisions on applications for residence class visa

(1)  Where the Minister or an immigration officer makes any decision in relation to
an application for a residence class visa, that decision must be made in terms of
the residence instructions applicable at the time the application was made and
any discretion exercised must be in terms of those instructions.

(2) No application for a residence class visa that is received by an immigration
officer may be referred to the Minister for decision at first instance, unless the
Minister gives a special direction to that effect.

(3) Nothing in this section prevents the Minister, in his or her absolute discretion,
from making any decision to grant a residence class visa as an exception to
residence instructions in any particular case.

Compare: 1987 No 74 ss 13C, 17A(2)
73  Currency and nature of permanent resident visa
The holder of a permanent resident visa is entitled—
(a)  totravel to New Zealand at any time:
(b)  to be granted entry permission:
(c) to stay in New Zealand indefinitely:
(d) to work in New Zealand or in the exclusive economic zone of New Zea-
land:
(e) tostudy in New Zealand.
74  Currency and nature of resident visa
(1)  The holder of a resident visa—

(a) isentitled to—
(i)  travel to New Zealand; and

(i1) apply for entry permission (whether before or after travelling to
New Zealand); and
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(b)  if granted entry permission, is entitled, in accordance with the conditions
of the visa (if any),—

(i)  to stay in New Zealand indefinitely:

(i1)) to work in New Zealand or in the exclusive economic zone of
New Zealand:

(i1i1)  to study in New Zealand.

Subsection (1)(a) applies only if the visa holder’s travel to New Zealand is con-
sistent with the conditions of the visa relating to travel.

Former New Zealand citizens deemed to hold resident visa
This section applies to a person in New Zealand who—

(a)  renounces his or her New Zealand citizenship; or

(b)  is deprived of his or her New Zealand citizenship.

The person is deemed, from the date of renouncing, or being deprived of, his or
her citizenship, to hold a resident visa—

(a)  permitting the person to stay in New Zealand; and

(b)  subject to any conditions specified in residence instructions certified for
the purposes of this section at the time the person renounced or was
deprived of his or her citizenship.

Temporary entry class visas: provisions applying to all types

Decisions on applications for temporary entry class visa

The Minister or an immigration officer may, in the Minister’s or officer’s dis-
cretion, grant a temporary entry class visa as an exception to temporary entry
class instructions in any particular case.

Subsection (1) does not apply to an application for a temporary entry class visa
of a type subject to restricted temporary entry instructions.

However, nothing in subsection (2) prevents the Minister in his or her absolute
discretion from making a decision to grant a visa as an exception to restricted
temporary entry instructions in any particular case.

Currency and nature of temporary entry class visa

A temporary entry class visa may be granted—

(a) until a specified date; or

(b)  until a specified event on the occurrence of which the visa expires; or
(c)  for a specified period of time.

The holder of a temporary entry class visa—

(a) is entitled to—

(1)  travel to New Zealand; and
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(i1)) apply for entry permission (whether before or after travelling to
New Zealand); and

(b)  if granted entry permission, is entitled, in accordance with the conditions
of the visa (if any), to stay in New Zealand during the currency of the
visa.

Subsection (2)(a) applies only if the visa holder’s travel to New Zealand is con-
sistent with the conditions of the visa relating to travel.

The holder of a temporary entry class visa may—

(a) work in New Zealand, or in the exclusive economic zone of New Zea-
land, only if the conditions of the visa allow, and only consistently with
those conditions:

(b)  study in New Zealand, only if the conditions of the visa allow, and only
consistently with those conditions.

Deemed extension of temporary entry class visa expiring during epidemic

This section applies to a temporary entry class visa held by a person in New
Zealand if—

(a) it was current immediately before the commencement of an epidemic
management notice; and

(b)  but for this section, it would expire before the day that is 14 days after
the day on which the notice expires.

The visa must, for all purposes, be treated as if it continues to be a current visa
allowing stay in New Zealand until the earlier of the following events:

(a) 1its cancellation:

(b)  the expiration of 3 months after the day on which the epidemic manage-
ment notice expires.

Subsection (2) does not require—
(a)  the endorsement or modification of the visa; or
(b)  the issue of a document extending the visa; or

(c)  the grant of a new visa.
Compare: 1987 No 74 s 35AC

Temporary entry class visas: provisions applying to temporary visas

Who may apply for temporary visa
The following persons may apply for a temporary visa:

(a) aperson, including a person to whom a visa waiver applies, who is out-
side New Zealand and who wishes to come to New Zealand for any pur-
pose for which a temporary visa may be granted:

(b) aperson arriving in New Zealand and to whom a visa waiver applies:
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(c) a person who is onshore, is the holder of a temporary visa, and is
either—

(i)  aperson to whom section 150(1) and (2) do not apply; or
(i1)  a claimant to whom section 150(3) applies.

No person who is of a class or category that, by virtue of immigration instruc-
tions, may only apply for a temporary visa by invitation may apply for such a
visa without an invitation.

A person may apply for a temporary visa (or a temporary visa of a particular
type) in response to an invitation to apply only if the application is made in the
time frame specified in the temporary entry instructions.

To avoid doubt,—

(@) no limited visa holder, interim visa holder, or transit visa holder may
apply for a temporary visa; and

(b)  aperson liable for deportation may only apply—

(i)  for a visa of the same class and type that he or she held before
becoming liable for deportation; and

(i1)  if he or she is not unlawfully in New Zealand.

However, the Minister, in his or her absolute discretion, may grant a temporary
visa to a person prohibited from applying for a temporary visa under subsection

G

Compare: 1987 No 74 s 25(1)
Temporary entry class visas: provisions applying to interim visas

Interim visa

The Minister or an immigration officer may, for the purpose of maintaining the
lawful status in New Zealand of the applicant while the application is being
considered, grant an interim visa to a person in New Zealand who—

(a)  holds a temporary visa; and

(b)  has applied for a further visa (whether a residence class or a temporary
entry class visa).

No person has the right to apply for an interim visa, and any decision as to
whether to grant an interim visa is a matter for the absolute discretion of the
Minister or relevant immigration officer.

The holder of an interim visa may not apply for a visa of any other class or
type.

Temporary entry class visas: provisions applying to limited visas

Who may apply for limited visa

The following persons may apply for a limited visa:
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(a) a person, including a person to whom a visa waiver applies, who is out-
side New Zealand and who wishes to come to New Zealand for an
express purpose:

(b) a person arriving in New Zealand to whom a visa waiver applies who
wishes to stay in New Zealand for an express purpose:

(c) aperson onshore who is—

(i)  the holder of a current limited visa, if further time is required to
achieve the express purpose for which that visa was granted; or

(i1))  the holder of a temporary visa (other than a person to whom sec-
tion 150 applies).
Compare: 1987 No 74 ss 14DA, 34B

82  Grant of limited visa rather than temporary visa applied for or held

(1) If a person applies for a temporary visa (rather than a limited visa), the Minis-
ter or an immigration officer may grant the person a limited visa rather than the
temporary visa applied for if, and only if,—

(a)  the person,—

(1)  including a person to whom a visa waiver applies, is outside New
Zealand and wishes to come to New Zealand for an express pur-
pose; or

(i1)) is a person to whom a visa waiver applies who arrives in New
Zealand and wishes to stay in New Zealand for an express pur-
pose; or

(ii1)  is the holder of a temporary visa, and agrees to the grant of the
limited visa; and

(b)  the Minister or the immigration officer identifies a risk that the person
will remain in New Zealand beyond the expiry of his or her visa; and

(c) the Minister or the immigration officer considers that the grant of a
limited visa rather than a temporary visa is necessary to manage that
risk.

(2)  If the holder of a temporary visa applies for entry permission, the Minister or
an immigration officer may cancel the temporary visa by granting the person a
limited visa, and grant entry permission to the person on the basis of the
limited visa if, and only if,—

(a)  the person wishes to enter New Zealand for an express purpose; and

(b)  the Minister or the immigration officer identifies a risk that the person
will remain in New Zealand beyond the expiry of his or her visa; and

(c) the Minister or the immigration officer considers that the grant of a
limited visa (and entry permission on the basis of that visa) is necessary
to manage that risk; and
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(d)  the person agrees to the grant of a limited visa and entry permission on
the basis of that visa.

Compare: 1987 No 74 s 14DA(2)

Grant of limited visa in relation to criminal matters
A limited visa may be granted to a person if—

(a) acertificate has been issued in respect of the person under section 13 or
42(5) of the Mutual Assistance in Criminal Matters Act 1992; and

(b)  the limited visa is granted for the sole purpose of enabling the person—

(i)  to be in New Zealand for the purposes of giving or providing evi-
dence or assistance pursuant to a request made under section 12 of
the Mutual Assistance in Criminal Matters Act 1992; or

(i1)  to be transported through New Zealand pursuant to section 42 of
that Act.

A limited visa may also be granted to a person for the sole purpose of enabling
the person to return to New Zealand to face any charge in New Zealand or to
serve any sentence imposed on the person in New Zealand.

Compare: 1987 No 74 s 27A

Currency of limited visa

The Minister or, subject to any special direction, an immigration officer may

grant a limited visa for the period that—

(a)  is appropriate to achieve the express purpose for which the visa is gran-
ted; and

(b)  does not exceed any period specified in respect of limited visas of that
category by temporary entry instructions.

If the express purpose for which a limited visa was granted is achieved before
the date on which it will expire, or if at any time it becomes apparent that the
purpose is no longer achievable or has been abandoned by the visa holder,—

(a) an immigration officer may notify the visa holder of an earlier expiry
date for the visa (being a date not earlier than 14 days after that notice is
given to the visa holder); and

(b)  the visa then expires on that earlier expiry date.
Compare: 1987 No 74 s 34C

Limitations and conditions on holders of limited visa

The holder of a limited visa must leave New Zealand no later than the day that
the visa expires.

The holder of a limited visa may not, whether before or after the expiry of the
visa,—

(a) apply for a visa of a different class or type while in New Zealand; or
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(b)  while in New Zealand, request a special direction, or a visa under section
61; or

(c)  bring any appeal under this Act (other than an appeal under section 194
or 195), whether to a court, the Tribunal, or otherwise.

Every limited visa is to be granted subject to conditions relating to its purpose.
Compare: 1987 No 74 ss 14DA(4), 34D

Transit visas

Who must obtain transit visa

A person intending to travel to and be in New Zealand only as a transit passen-
ger must, before proceeding to New Zealand, apply for and obtain a transit
visa.

Subsection (1) applies to the person unless he or she is classified as a person to
whom a transit visa waiver applies—

(a) by regulations made under section 400; or
(b) by special direction of the Minister under subsection (4).

Regulations classifying persons as persons to whom a transit visa waiver
applies—
(a)  may, without limiting the generality of the manner in which persons may
be classified, classify persons by reference to all or any of the following:
(i)  their nationality:
(i1)  the country or place from which they are travelling (whether it be
their original or intermediate point of departure):

(iii)) their immediate or ultimate destination after transiting through
New Zealand:

(iv)  whether or not they hold, or are required to hold, any particular
type of travel or immigration documentation, by whomever
issued:

(b) are subject to any special direction made under subsection (4) that sus-
pends any relevant transit visa waiver.

The Minister may, by special direction that has effect for a period not exceed-
ing 3 months,—

(a) classify persons as persons to whom a transit visa waiver applies
(whether by reference to the matters referred to in subsection (3)(a) or
otherwise):

(b)  suspend any transit visa waiver specified in regulations for any class or
classes of person.

A special direction made under subsection (4)—
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(@) must be published in the Gazette and notified in writing through diplo-
matic channels to any country concerned; and

(b)  expires at the end of the period of 3 months following the day on which
it was made, unless sooner cancelled by the Minister by a further special
direction, or by regulations; and

(c) is a disallowable instrument, but not a legislative instrument, for the pur-
poses of the Legislation Act 2012 and must be presented to the House of
Representatives under section 41 of that Act.

A special direction made under subsection (4) may not be effectively continued
in force by the making of a further special direction to the same or similar
effect.

[Repealed]

Compare: 1987 No 74 s 14E(1)—(2D)

Section 86(5)(b): amended, on 5 August 2013, by section 77(3) of the Legislation Act 2012 (2012
No 119).

Section 86(5)(c): inserted, on 5 August 2013, by section 77(3) of the Legislation Act 2012 (2012
No 119).

Section 86(7): repealed, on 6 November 2015, by section 22 of the Immigration Amendment Act
2015 (2015 No 48).
Obligation of transit passenger

During the transit period applying to a transit passenger, the transit passenger
must remain—

(a)  on the craft concerned; or
(b)  in an immigration control area; or
(c) in the custody of the Police.

If a transit passenger fails to comply with subsection (1), the relevant transit
period immediately expires (and section 115(1)(f) therefore applies).

Section 86A: inserted, on 6 November 2015, by section 23 of the Immigration Amendment Act 2015
(2015 No 48).

Transit visa may be granted as exception to immigration instructions

The Minister or an immigration officer may, in his or her absolute discretion,
grant a transit visa to a person as an exception to immigration instructions.

Currency of transit visa

A transit visa is current for the period or until the date specified in it, and may
be expressed to be effective for any number of journeys to New Zealand in that
period or until that date.
Compare: 1987 No 74 s 14E(3)

Section 88: replaced, on 6 November 2015, by section 24 of the Immigration Amendment Act 2015
(2015 No 483).
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89  Limitations on holders of transit visa

(1)  The holder of a transit visa may not apply for entry permission or any class or
type of visa while in New Zealand during the transit period.

(2) However, the Minister or an immigration officer, in his or her absolute discre-
tion, may grant to the person a visa of the type and class that the Minister or
immigration officer thinks fit.

Compare: 1987 No 74 s 14E(4), (5)

90  Cancellation of transit visa
An immigration officer may cancel a transit visa at any time but, if he or she
cancels the visa after the holder of the visa has arrived in New Zealand, the
person is liable for turnaround.

91  Expiry of transit period
At any time before the transit period of a transit passenger expires, an immigra-
tion officer may, in his or her absolute discretion,—

(a) extend the transit passenger’s transit period beyond the transit period
prescribed under section 401(d); or
(b)  grant the transit passenger a visa and entry permission.
Section 91: replaced, on 6 November 2015, by section 25 of the Immigration Amendment Act 2015
(2015 No 48).
Invitation to apply for visa

92  Expressions of interest

(1) A person who, by virtue of immigration instructions, is of a class or category of
person that may apply for a visa of a particular class or type only if invited to
do so by the Minister or an immigration officer may notify his or her interest in
obtaining such an invitation in the prescribed manner.

(2) A person submitting an expression of interest must provide a contact address
and an address for service.

(3)  [Repealed]

(4)  [Repealed]

Section 92(2): replaced, on 7 May 2015, by section 26 of the Immigration Amendment Act 2015
(2015 No 48).
Section 92(3): repealed, on 7 May 2015, by section 26 of the Immigration Amendment Act 2015
(2015 No 48).
Section 92(4): repealed, on 7 May 2015, by section 26 of the Immigration Amendment Act 2015
(2015 No 48).
93  Obligation to inform of all relevant facts, including changed circumstances
(1) It is the responsibility of the person submitting an expression of interest to

ensure that all information, evidence, and submissions that the person wishes to
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have considered in support of the expression of interest are provided when the
expression of interest is submitted.

The Minister or immigration officer considering the expression of interest—

(a) is not obliged to seek any further information, evidence, or submissions;
and

(b) may determine whether to issue an invitation to apply for a visa on the
basis of the information, evidence, and submissions provided.

Nothing in subsection (2) prevents the Minister or immigration officer from
taking into account any information, evidence, or submissions provided by the
person at any time before the decision whether to issue the invitation is made.

It is also the responsibility of a person expressing an interest in obtaining an
invitation to apply for a visa under section 94 to inform the Minister or an
immigration officer of any relevant fact, including any material change in cir-
cumstances that occurs after the expression of interest is notified, if that fact—

(a) may affect the decision to issue an invitation to apply; or
(b)  may affect a decision to grant a visa to the person.

Without limiting the scope of the expression material change in circum-
stances, such a change may relate to the person submitting an expression of
interest or other person included in the expression of interest, and may relate to
any matter relevant to this Act or immigration instructions.

Failure to comply with the obligation set out in subsection (4) must be treated
as concealing relevant information for the purposes of sections 157 and 158.
Compare: 1987 No 74 s 13D

Section 93(6): amended, on 7 May 2015, by section 27 of the Immigration Amendment Act 2015
(2015 No 48).

Invitation to apply for visa

An invitation to apply for a visa is a statement by or on behalf of the Minister
or an immigration officer, whether made electronically or in writing, that the
person to whom it is made is authorised to make an application for a visa of a
particular class or type.

No person may apply for a visa without an invitation if the person is of a class
or category of person that, by virtue of immigration instructions, may apply for
the visa only if invited to do so.

If an invitation is required by immigration instructions for the person to be able
to apply for the relevant visa, the statement of the invitation is sufficient
authority for the making of the application (unless the invitation is subse-
quently revoked).

Despite anything in this section or in any immigration instructions, the Minister
may, by special direction, issue an invitation to apply for a visa to a person
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whether or not the person has expressed his or her interest in the manner
required by this Act or immigration instructions.

An invitation to apply for a visa may at any time be revoked by the Minister or
an immigration officer. A revocation takes immediate effect.

A decision as to whether to issue an invitation to apply for a visa may be made
having regard to the immigration instructions applicable at the time of the deci-
sion, even if they differ from the immigration instructions applicable at the
time of notification of the relevant expression of interest.

In a case where residence or restricted temporary entry instructions change
between the date of issue of an invitation to apply for a residence class visa or
visa to which restricted temporary entry instructions apply and the date on
which a person’s application for the relevant visa is made in response to that
invitation, the decision on that application must be made in terms of the immi-
gration instructions applicable at the time the application for the visa was made
(and not at the time the invitation was issued), and, subject to sections 72(3)
and 76(3), any discretion exercised must be in terms of those instructions.
Compare: 1987 No 74 s 13E

Issue of invitation to apply for visa matter of discretion
No person is entitled as of right to an invitation to apply for a visa.

The decision whether to issue such an invitation, or to revoke such an invita-
tion once issued, is a matter for the discretion of the Minister or, subject to any
special direction, an immigration officer.

Compare: 1987 No 74 s 10A

Part 4
Arrivals and departures

Advance passenger processing

Carrier, and person in charge, of commercial craft to provide advance
passenger processing information before departure

This section applies to a carrier, and a person in charge, of a commercial craft
if—
(a)  one of the following applies:

(1)  the craft is scheduled to travel to New Zealand in the course of a
scheduled international service:

(i) it is proposed that the craft travel to New Zealand from another
country:

(111)  the craft is scheduled to travel from New Zealand in the course of
a scheduled international service:
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(iv) it is proposed that the craft travel from New Zealand to another
country; and

(b)  the chief executive has notified the carrier, or a person in charge, of the
craft that the carrier or person in charge of the craft must comply with
this section.

A carrier, or a person in charge, of a commercial craft must—

(a) obtain from every person who intends to board the craft for the purpose
of travelling to, or from, New Zealand the advance passenger processing
information prescribed for the purposes of this subsection; and

(b)  provide that information to the chief executive, by means of an approved
system, before the departure of the craft to travel to, or from, New Zea-
land.

The chief executive may, by notice in writing, in any specified circumstances,
exempt a carrier, or person in charge, of a commercial craft from complying
with some or all of the requirements under subsection (2).

Section 96: replaced, on 28 September 2017, by section 270 of the Intelligence and Security Act
2017 (2017 No 10).

Chief executive may make decision about person boarding commercial
craft for purpose of travelling to New Zealand

The chief executive may decide that a person in relation to whom information
has been received under section 96(2) and who intends to board a commercial
craft for the purpose of travelling to New Zealand—

(a) may board the craft; or
(b)  may not board the craft; or

(c) may board the craft only if he or she complies with conditions specified
by the chief executive.

The chief executive—

(a) must notify a carrier, or a person in charge, of a commercial craft from
whom information has been received under section 96(2) of a decision
made under subsection (1); and

(b) may do so in any form he or she thinks appropriate, including, but not
limited to, by means of an approved system, which may contain code
that represents the outcome of the decision; and

(c) may do so in any manner he or she thinks appropriate, including, but not
limited to, by means of an automated electronic notification.

The chief executive—

(a) may make a decision under subsection (1) whether or not the person to
whom the decision relates—

(i)  holds a visa to travel to New Zealand; or
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(i1)  has been granted entry permission; or
(iii)  is a person to whom a visa waiver applies; but

(b) may not make a decision under subsection (1)(b) or (c) if the person to
whom the decision relates is—

(i) a New Zealand citizen who, before boarding the craft, holds and
produces a New Zealand passport; or

(i1)) a New Zealand citizen who, before boarding the craft, holds and
produces a foreign passport containing an endorsement of a type
described in section 384; or

(iii)) a New Zealand citizen who, before boarding the craft, produces a
returning resident’s visa (within the meaning of section 2(1) of the
former Act) endorsed in a current passport; or

(iv) a permanent resident; or

(v)  aresident visa holder, unless the person has not previously travel-
led to New Zealand as the holder of that visa and the visa was
granted outside New Zealand.

A person in relation to whom a decision is made under subsection (1)—

(a) may not appeal the decision to any court, the Tribunal, the Minister, or
otherwise:

(b) may bring review proceedings in relation to the decision only on the
grounds that he or she is a person in relation to whom that decision
should not have been made because he or she is a person to whom sub-
section (3)(b) applies.

The chief executive is not obliged to give reasons for a decision made under

subsection (1) other than that subsection (1) applies, and section 23 of the Offi-

cial Information Act 1982 does not apply in respect of the decision.

Nothing in section 305 applies to the chief executive when he or she is giving a
notification under subsection (2).
Compare: 1987 No 74 s 125AB

Section 97 heading: replaced, on 28 September 2017, by section 271(1) of the Intelligence and Secur-
ity Act 2017 (2017 No 10).

Section 97(1): replaced, on 28 September 2017, by section 271(2) of the Intelligence and Security
Act 2017 (2017 No 10).

Section 97(2)(a): replaced, on 28 September 2017, by section 271(3) of the Intelligence and Security
Act 2017 (2017 No 10).

Section 97(6): replaced, on 28 September 2017, by section 271(4) of the Intelligence and Security
Act 2017 (2017 No 10).
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craft for purpose of travelling from New Zealand

The chief executive may decide that a person in relation to whom information
has been received under section 96(2) and who intends to board a commercial
craft for the purpose of travelling from New Zealand—

(a) may board the craft; or
(b)  may not board the craft; or

(c) may board the craft only if he or she complies with conditions specified
by the chief executive.

The chief executive may make a decision under subsection (1)(b) or (c) only if
the chief executive has reason to believe that the person is attempting to travel
on—

(a) alost, stolen, or invalid passport or certificate of identity; or

(b) a forged, false, fraudulently obtained, or improperly altered passport or
certificate of identity; or

(c) apassport or certificate of identity that does not relate to that person.
The chief executive—

(a) must notify a carrier, or a person in charge, of a commercial craft from
whom information has been received under section 96(2) of a decision
made under subsection (1); and

(b) may do so in any form that he or she thinks appropriate, including, but
not limited to, by means of an approved system, which may contain code
that represents the outcome of the decision; and

(c) may do so in any manner that he or she thinks appropriate, including, but
not limited to, by means of an automated electronic notification.

Nothing in section 305 applies to the chief executive when he or she is giving a
notification under subsection (3).

Section 97A: inserted, on 28 September 2017, by section 272 of the Intelligence and Security Act
2017 (2017 No 10).

Grant of entry permission outside New Zealand

An immigration officer may grant entry permission to a person outside New
Zealand if the person—

(a) s the holder of a visa (other than a transit visa); and
(b) isin a place designated by the chief executive under section 383; and
(c)  has applied for entry permission in the prescribed manner.

If a person outside New Zealand does not apply for entry permission under
subsection (1)(c), section 103 applies to the person on his or her arrival in New
Zealand.
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New Zealand citizen may confirm citizenship before arrival in New
Zealand

A New Zealand citizen who intends entering New Zealand as a New Zealand
citizen may, before boarding a craft for the purpose of travelling to New Zea-
land, comply with any requirements prescribed for the purpose of confirming a
person’s status as a New Zealand citizen.

Otherwise, the person must fulfil the corresponding responsibility under sec-
tion 103(1)(e) on his or her arrival in New Zealand.

Subsections (4) and (5) apply to a person who—
(a) intends to enter New Zealand as a New Zealand citizen; and

(b) presents one of the following types of passport before boarding a craft
for the purpose of travelling to New Zealand:

(i) aNew Zealand passport; or

(i1)  a foreign passport containing an endorsement of a type described
in section 384; or

(iii)) a foreign passport containing a returning resident’s visa (within
the meaning of section 2(1) of the former Act).
The person may, before boarding the craft, allow himself or herself to be photo-
graphed to confirm his or her New Zealand citizenship.

Otherwise, the person must fulfil the corresponding requirement under section
104 on his or her arrival in New Zealand.

A photograph taken under subsection (4) (including any electronic record of
the photograph) may be compared with—

(a) information in the person’s passport; or

(b) information held by the department of State for the time being respon-
sible for the administration of the Passports Act 1992; or

(c)  if the person does not hold a New Zealand passport, information held by
the Department.

A photograph taken under subsection (4) must not be retained by the Depart-
ment if the fact of the person’s New Zealand citizenship is confirmed.

A photograph taken under subsection (4) that does not confirm the fact of the
person’s New Zealand citizenship may be retained for the purposes of adminis-
tering this Act.

Collection of biometric information from proposed arrivals

A person who is proposing to board a craft for the purposes of travelling to
New Zealand must allow biometric information to be collected from him or
her.
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(2)  The requirement in subsection (1) does not apply if the person is exempt from
providing the information in accordance with regulations made under section
400(1).
(3) If the person fails to allow the biometric information to be collected, the chief
executive may decide that the person—
(a) may not board the craft; or
(b)  may board the craft only if the person complies with conditions specified
by the chief executive.
(4)  Nothing in this section applies to a person who, before boarding the craft, holds
and produces—
(a) aNew Zealand passport; or
(b)  a foreign passport containing an endorsement of a type described in sec-
tion 384; or
(c) a foreign passport containing a returning resident’s visa (within the
meaning of section 2(1) of the former Act).
Section 100: not yet in force.
Obligations in relation to craft coming to New Zealand
101 Obligations in relation to craft en route to or arriving in New Zealand
(1)  Except as provided in regulations made under this Act, the carrier, and the per-

90

son in charge, of any craft that is en route to New Zealand or that berths, lands,

or arrives in New Zealand from another country have the following responsi-

bilities:

(a)  to ensure that all persons boarding the craft have the prescribed docu-
mentation for immigration purposes:

(b)  on arrival of the craft at a place that is or contains an immigration con-
trol area,—

(i)  to produce for inspection such prescribed documents as an immi-
gration officer may specify; and

(i1)  if applicable, to prevent, with such reasonable force as may be
necessary, the disembarkation of any person from the craft other-
wise than into an immigration control area:

(c)  subject to sections 17(3) and 22 of the Customs and Excise Act 2018,
where the craft arrives, or is to arrive, in New Zealand elsewhere than at
a place that is or contains an immigration control area because of
weather conditions or other unforeseen circumstances, to make appropri-
ate arrangements for all persons on board the craft to report in the man-
ner and within the time prescribed for the purposes of section 103(1)(b):

d if a stowaway has been found on the craft, to report that fact to an immi-
y Y
gration officer as soon as practicable.
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In addition to any obligations under section 102, the carrier, and the person in

charge, of a craft that is en route to New Zealand or that berths, lands, or

arrives in New Zealand from another country have the following responsibil-
ities:

(a) in the case of a craft that is not a commercial passenger aircraft on a
scheduled international service, to supply on demand by an immigration
officer a list giving such details as the officer may specify concerning
every person (whether a member of the crew or a passenger) who has
been on board the craft since its last port of call:

(b) in the case of a commercial passenger aircraft on a scheduled inter-
national service, to supply such available information as may be required
by an immigration officer relating to any person who may have been on
board the craft since its last place of call.

Once a craft that is en route to New Zealand has entered the territorial limits of
New Zealand, the person in charge of the craft is, for the purpose of ensuring or
facilitating compliance with this Act, responsible for preventing, with such
reasonable force as may be necessary, the disembarkation of any person from
the craft other than for the purpose of carrying out the person’s responsibilities
under section 103.

Subsections (1) to (3) are subject to any applicable special direction or to regu-
lations made under section 400.

[Repealed]
Compare: 1987 No 74 s 125(1), (2)

Section 101(1)(c): amended, on 1 October 2018, by section 443(3) of the Customs and Excise Act
2018 (2018 No 4).

Section 101(5): repealed, on 28 September 2017, by section 273 of the Intelligence and Security Act
2017 (2017 No 10).

Obligations of carriers, and persons in charge, of craft to provide
information
The purpose of this section is to facilitate—

(a) the exercise or performance of powers, functions, or duties under this
Act:

(b)  the prevention, detection, investigation, prosecution, and punishment of
immigration offences:

(c)  the protection of border security.

A carrier, and a person in charge, of a commercial craft who is required under
section 96 to provide information to the chief executive must also provide to
the chief executive the information prescribed for the purposes of this section
about every person who intends or intended to board the craft for the purpose
of—
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(a) travelling to New Zealand, including persons who did not board the craft
for any reason (including because of a decision made by the chief execu-
tive under section 97); or

(b) travelling from New Zealand, including persons who did not board the
craft for any reason (including because of a decision made by the chief
executive under section 97A).

The chief executive may, by notice in writing, in any specified circumstances,
exempt a carrier, or a person in charge, of a commercial craft from complying
with some or all of the requirements under subsection (2).

Despite being granted an exemption, a carrier, or a person in charge, of a com-

mercial craft must provide to the chief executive—

(a) some or all of the information required under subsection (2)(a) if reques-
ted by the chief executive not more than 14 days before or after the
arrival of the craft in New Zealand; or

(b)  some or all of the information required under subsection (2)(b) if reques-
ted by the chief executive not more than 14 days before or after the
departure of the craft from New Zealand.

Information required under subsection (2) or (4) must be provided, or other-
wise made available,—

(a) in a form and manner approved by the chief executive; and
(b) on the date, or at the time, specified by the chief executive; and
(c)  for the period, if any, specified by the chief executive.

Information provided or otherwise made available to the chief executive under
this section may be retained by the chief executive for any of the purposes
listed in subsection (1).

Section 102: replaced, on 6 June 2015, by section 28 of the Immigration Amendment Act 2015 (2015
No 48).

Section 102(2): replaced, on 28 September 2017, by section 274 of the Intelligence and Security Act
2017 (2017 No 10).

Section 102(3): replaced, on 28 September 2017, by section 274 of the Intelligence and Security Act
2017 (2017 No 10).

Section 102(4): replaced, on 28 September 2017, by section 274 of the Intelligence and Security Act
2017 (2017 No 10).

Obligations on persons arriving in New Zealand

Obligations on persons arriving in New Zealand

Except as provided in regulations made under this Act, or in any special direc-
tion, every person who arrives in New Zealand from another country has the
following responsibilities:

(a)  if the person arrives at an immigration control area, to present himself or
herself to an immigration officer without delay:
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(b) if the person arrives at a place other than an immigration control area, to
present himself or herself in the prescribed manner within the prescribed
time:

(c) to apply for a visa in the prescribed manner, if the person is a person to
whom a visa waiver applies:

(d)  to apply for entry permission in the prescribed manner unless—

(i)  the person is a New Zealand citizen and holds and produces a
New Zealand passport; or

(i1))  the person is a New Zealand citizen and holds and produces a for-
eign passport containing an endorsement of a type described in
section 384; or

(iii)) the person is a New Zealand citizen and holds and produces a for-
eign passport containing a returning resident’s visa (within the
meaning of section 2(1) of the former Act); or

(iv)  the person is a transit passenger who holds a transit visa or is a
person to whom a transit visa waiver applies:

(da) to produce, on demand by an immigration officer, the person’s passport
or certificate of identity and any travel tickets held by the person:

(e) in the case of a New Zealand citizen who is entering New Zealand as a
New Zealand citizen, to comply with any requirements prescribed for
the purpose of confirming the person’s status as a New Zealand citizen:

(f)  to comply with any direction of an immigration officer to remain in the
immigration control area or other prescribed place, or a specified part of
the area or place:

(g) to comply with any other directions of an immigration officer while in
an immigration control area.

However, the obligation in subsection (1)(e) does not apply if the person,
before arriving in New Zealand, has already complied with those requirements
in accordance with section 99.

Where a person arriving in New Zealand is, by reason of age or disability, inca-
pable of complying with any of the requirements of subsection (1), it is the
responsibility of the parent or guardian or other person for the time being hav-
ing the care of that person to comply with those requirements on that person’s
behalf.

Every passport or certificate of identity produced by a person to an immigra-
tion officer under this section—

(a)  must, if the person is a New Zealand citizen or is granted entry permis-
sion, be returned to the person before the person leaves the immigration
control area; or
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(b)  if the person is refused entry permission, may be retained by the immi-
gration officer, but must be returned to the person on the person’s depar-
ture from New Zealand.

To avoid doubt, a New Zealand citizen who is a national of 1 or more other
countries and who wishes to enter New Zealand other than as a New Zealand
citizen must apply for entry permission in the prescribed manner.

Compare: 1987 No 74 s 126(1), (3)

Section 103(1)(d)(iv): replaced, on 6 November 2015, by section 29(1) of the Immigration Amend-
ment Act 2015 (2015 No 48).

Section 103(1)(da): inserted, on 7 May 2015, by section 29(2) of the Immigration Amendment Act
2015 (2015 No 48).

New Zealand citizens arriving in New Zealand to be photographed
Subsection (2) applies to a person who—
(a) arrives in New Zealand; and
(b)  is entering New Zealand as a New Zealand citizen; and
(c) presents one of the following types of passport:
(i) aNew Zealand passport; or

(i)  a foreign passport containing an endorsement of a type described
in section 384; or

(iii)) a foreign passport containing a returning resident’s visa (within
the meaning of section 2(1) of the former Act).

The person must allow himself or herself to be photographed to confirm his or
her New Zealand citizenship.

A photograph taken under subsection (2) (including any electronic record of
the photograph) may be compared with—

(a) information in the person’s passport; or

(b) information held by the department of State for the time being respon-
sible for the administration of the Passports Act 1992; or

(c)  if the person does not hold a New Zealand passport, information held by
the Department.

A photograph taken under subsection (2) must not be retained by the Depart-
ment if the fact of the person’s New Zealand citizenship is confirmed.

A photograph taken under subsection (2) that does not confirm the fact of the
person’s New Zealand citizenship may be retained for the purposes of adminis-
tering this Act.

The obligation in subsection (2)—

(a) 1s in addition to any requirements prescribed for the purposes of section
103(1)(e) that may apply; but
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(b)  is subject to any prescribed exemptions made in accordance with section
402(1).

However, the obligation in subsection (2) does not apply if the person, before

arriving in New Zealand, has already allowed himself or herself to be photo-

graphed in accordance with section 99.

Section 104: not yet in force.

Responsibilities of internationally ticketed passengers travelling by air
within New Zealand

Where an internationally ticketed passenger is using air travel for a domestic
sector, this section applies to the passenger from the time at which the passen-
ger enters the departure hall at the commencement of the domestic sector until
the time at which he or she leaves the arrival hall at the end of the domestic
sector.

Every person to whom this section applies must produce for inspection on
demand by an immigration officer the person’s passport or certificate of iden-
tity and the person’s boarding pass or travel tickets, or both, to enable the offi-
cer to determine whether the person is entitled to be in New Zealand with or
without a visa under this Act.

Every passport, certificate of identity, boarding pass, or travel ticket produced
by a person to an immigration officer under subsection (2)—

(a)  must, if the person is a New Zealand citizen or holds a visa and has been
granted entry permission, be inspected immediately and returned to the
person as soon as the inspection is concluded; or

(b)  may, if the person does not hold a visa or has not been granted entry per-
mission, be retained by the immigration officer, but must be returned to
the person on the person’s departure from New Zealand.

In this section and section 106,—

customs airport means an aerodrome designated as a customs airport under
section 55 of the Customs and Excise Act 2018

domestic passenger—

(a) means a passenger who has an entitlement to air travel for a domestic
sector on either—

(i)  an aircraft that begins its journey outside New Zealand and, in the
course of that journey, enters New Zealand and travels between at
least 2 customs airports in New Zealand; or

(i)  an aircraft that begins its journey at a customs airport in New Zea-
land and, in the course of that journey, travels to at least 1 other
customs airport in New Zealand before leaving New Zealand; but

(b)  does not include an internationally ticketed passenger
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domestic sector means a journey from one customs airport to another within
New Zealand

internationally ticketed passenger means a person who has an entitlement to
air travel for a domestic sector, the entitlement being included in travel tickets
for an international journey that—

(a)  began outside New Zealand; or

(b)  began inside New Zealand and is to continue outside New Zealand.
Compare: 1987 No 74 s 126A

Section 105(4) customs airport: amended, on 1 October 2018, by section 443(3) of the Customs and
Excise Act 2018 (2018 No 4).

Responsibilities of domestic passengers travelling by air within New
Zealand

Where any domestic passenger is using air travel for a domestic sector, this
section applies to the passenger from the time at which the passenger enters the
departure hall at the commencement of the domestic sector until the time at
which he or she leaves the arrival hall at the end of the domestic sector.

Every person to whom this section applies must—

(a)  produce for inspection on demand by an immigration officer the follow-
ing documents as the officer may specify:

(i)  the person’s boarding pass:
(1))  the person’s travel tickets:
(i)  if carried by the person, his or her passport or certificate of iden-
tity:
(iv) any other prescribed document; or
(b)  if the person is unable to produce the specified document or documents,

complete a form approved and issued for the purpose by the chief execu-
tive under section 381.

A demand under subsection (2) may be made of a person only for the purpose
of enabling the immigration officer to establish the person’s identity or the per-
son’s entitlement to air travel for a domestic sector, or both.

Every boarding pass, travel ticket, passport, certificate of identity, or other
document produced by a person to an immigration officer under subsection (2)
must be either—

(a)  inspected immediately and returned to the person as soon as the inspec-
tion has concluded; or

(b) retained by the immigration officer for as long as is necessary for the
officer to determine whether he or she wishes to exercise any power
under this Act in relation to the person or the document.
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Nothing in this section limits the exercise by an immigration officer of any
power contained in any other provision of this Act.

Compare: 1987 No 74 s 126B
Entry permission

Effect of entry permission or refusal of entry permission

A person granted entry permission to New Zealand may enter New Zealand.
The grant of entry permission has no effect unless the person also holds a visa.
Entry permission is granted by the Minister or an immigration officer.

The effect of a refusal to grant a person entry permission to New Zealand is
that—

(a) any visa the person holds is cancelled; and

(b) if the person has arrived in New Zealand, the person is liable for turn-
around.

Decisions on entry permission in relation to residence class visa holders
The holder of a permanent resident visa must be granted entry permission.

The holder of a resident visa granted in New Zealand must be granted entry
permission.

The holder of a resident visa granted outside New Zealand must be granted
entry permission if it is his or her second or subsequent entry to New Zealand
as the holder of the visa.

If the holder of a resident visa granted outside New Zealand intends travelling
to New Zealand for the first time as the holder of the visa and applies for entry
permission under section 98(1),—

(a) the Minister or, subject to any special direction, an immigration officer
may, in his or her discretion,—

(i)  grant entry permission to the person; or
(i1))  refuse entry permission to the person; and

(b)  the Minister may, by special direction, impose further conditions on the
visa, or vary or cancel any conditions that would otherwise apply to the
visa.

If the holder of a resident visa arrives in New Zealand for the first time as the
holder of the visa and the visa was granted outside New Zealand,—

(a) the Minister or, subject to any special direction, an immigration officer
may, in his or her discretion,—

(1)  grant entry permission to the person; or

(i1)) refuse entry permission to the person; and
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(b)  the Minister may, by special direction, impose further conditions on the
visa, or vary or cancel any conditions that would otherwise apply to the
visa.

The Minister’s or immigration officer’s decision under subsection (4)(a) or
(5)(a) must be made, and any discretion exercised, in terms of the residence
instructions applicable at the time the person applied for the visa.

For the purposes of subsections (4) and (5), the following matters are matters
for the discretion of the Minister or immigration officer, as the case may be,
and, subject to section 187(1)(c), no appeal lies against his or her decision,
whether to a court, the Tribunal, the Minister, or otherwise:

(a)  adecision to grant the visa holder entry permission:

(b) adecision to grant the visa holder entry permission, but to impose, vary,
or cancel any conditions of the visa.

Subsection (7) does not limit or affect the right of the person to bring review
proceedings.

Nothing in this section prevents the Minister, in his or her absolute discretion,
from granting entry permission to a person as an exception to residence instruc-
tions.

Decisions on entry permission in relation to temporary entry class visa
holders

The Minister or, subject to any special direction, an immigration officer may, in
his or her discretion,—

(a)  grant the holder of a temporary entry class visa entry permission on the
basis of his or her visa; or

(b)  in accordance with section 82, cancel the visa of the holder of a tempor-
ary entry class visa, grant a limited visa in its place, and grant the person
entry permission on the basis of the limited visa; or

(c)  refuse the holder of a temporary entry class visa entry permission.

The Minister or an immigration officer may, in his or her discretion, grant the
holder of a temporary entry class visa entry permission on the basis of his or
her visa but impose further conditions, or vary or cancel any conditions that
would otherwise apply to the visa.

The Minister may also, by special direction, impose further conditions on a
temporary entry class visa subject to restricted temporary entry instructions, or
vary or cancel any conditions that would otherwise apply to the visa, and grant
the holder entry permission.

A decision under subsection (1) that relates to a temporary entry class visa of a
type subject to restricted temporary entry instructions must be made in terms of
the temporary entry instructions applicable at the time the person applied for
the visa.
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For the purposes of subsections (1) to (3), the following matters are matters for
the discretion of the Minister or immigration officer, as the case may be, and no
appeal lies against his or her decision, whether to a court, the Tribunal, the
Minister, or otherwise:

(a) a decision to grant the visa holder entry permission on the basis of the
existing temporary entry class visa:

(b)  a decision to grant the visa holder entry permission on the basis of the
existing temporary entry class visa, but to impose, vary, or cancel condi-
tions relating to stay in New Zealand:

(c)  adecision to refuse the visa holder entry permission.

Subsection (5) does not limit or affect the right of the person to bring review
proceedings.

Nothing in this section prevents—

(a) the Minister or an immigration officer, in his or her discretion, from
granting entry permission to the holder of a temporary entry class visa
(other than a holder of a temporary entry class visa of a type subject to
restricted temporary entry instructions) as an exception to temporary
entry instructions:

(b)  the Minister, in his or her absolute discretion, from granting entry per-
mission to the holder of a temporary entry class visa of a type subject to
restricted temporary entry instructions, as an exception to the restricted
temporary entry instructions.

Section 109(6): amended, on 7 May 2015, by section 30 of the Immigration Amendment Act 2015
(2015 No 48).

109A Form of entry permission
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Entry permission is granted by being entered and retained in the records
(whether electronic or physical) of the Department in a manner determined by
the chief executive.

Entry permission may (but need not) be evidenced by an endorsement in a
passport or certificate of identity.

To avoid doubt, no electronic or physical record is required to be created for
entry permission that is deemed to be granted by or under this Act.

Section 109A: inserted, on 7 May 2015, by section 31 of the Immigration Amendment Act 2015
(2015 No 483).

Applicant for entry permission to provide address

A person who applies for entry permission must provide a contact address and
an address for service.

(@)  [Repealed]
(b)  [Repealed]

99


http://legislation.govt.nz/pdflink.aspx?id=DLM5655075
http://legislation.govt.nz/pdflink.aspx?id=DLM5655076

Reprinted as at

Part4 s 111 Immigration Act 2009 26 November 2018

111
(1

2

3)

“)

)

(6)

112
(1

2

100

(c)  [Repealed]

Section 110: amended, on 7 May 2015, by section 32(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 110(a): repealed, on 7 May 2015, by section 32(2) of the Immigration Amendment Act 2015
(2015 No 48).

Section 110(b): repealed, on 7 May 2015, by section 32(2) of the Immigration Amendment Act 2015
(2015 No 483).

Section 110(c): repealed, on 7 May 2015, by section 32(2) of the Immigration Amendment Act 2015
(2015 No 48).

Collection of biometric information

An immigration officer may require a person who applies for entry permission

(irrespective of whether the application is still being considered, or whether

entry permission has been granted or refused) to provide biometric informa-

tion—

(a) atany time before the person leaves the immigration control area, desig-
nated place, or prescribed place at which the application is made; and

(b) if the application is not made in New Zealand, at any time before the
person leaves the immigration control area or prescribed place at which
he or she arrives in New Zealand.

If a person refuses to allow the biometric information to be collected, the Min-
ister or an immigration officer may—

(a) refuse to grant entry permission; or
(b) revoke any entry permission already granted.

Entry permission may be revoked at any time before the person leaves the
immigration control area, designated place, or prescribed place.

A revocation under this section is made by entry on the records of the Depart-
ment, and takes effect immediately.

This section does not apply to persons who, in accordance with regulations
made under section 400(1), are exempt from providing biometric information.

In this section, designated place means a place designated by the chief execu-
tive under section 383.

Section 111: replaced, on 7 May 2015, by section 33 of the Immigration Amendment Act 2015 (2015
No 48).
Obligation to inform of all relevant facts, including changed circumstances

It is the responsibility of an applicant for entry permission to ensure that all
information, evidence, and submissions that the applicant wishes to have con-
sidered in support of the application are provided when the application is made.

The Minister or immigration officer considering the application—

(a) is not obliged to seek any further information, evidence, or submissions;
and
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(b) may determine the application on the basis of the information, evidence,
and submissions provided.

It is also the responsibility of an applicant for entry permission to inform the
Minister or an immigration officer of any relevant fact, including any material
change in circumstances that has occurred between the grant of a visa and the
application for entry permission on the basis of that visa, if that fact or change
in circumstances may affect the decision on the application.

Without limiting the scope of the expression material change in circum-
stances in subsection (3), such a change may relate to the applicant or another
person included in the application, and may relate to any matter relevant to this
Act or immigration instructions.

Failure to comply with the obligation set out in subsection (3) must be treated
as concealing relevant information for the purposes of section 157 or 158.

It is sufficient grounds for the Minister or an immigration officer to refuse to
grant entry permission to a person if the Minister or officer is satisfied that the
person,—

(a) in applying for entry permission, whether personally or through an
agent, submitted false or misleading information or withheld relevant
information that was potentially prejudicial to the grant of the permis-
sion; or

(b)  did not ensure that the Minister or an immigration officer was informed
of any material change in circumstances (within the meaning of subsec-
tion (3)) between the time of being granted a visa and the time of apply-
ing for entry permission.

Section 112(5): amended, on 7 May 2015, by section 34(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 112(6): amended, on 7 May 2015, by section 34(2) of the Immigration Amendment Act 2015
(2015 No 48).

Revocation of entry permission for administrative error

An immigration officer may revoke a person’s entry permission if the immigra-
tion officer believes on reasonable grounds that the entry permission was gran-
ted as a result of an administrative error.

Entry permission may be revoked at any time before the person leaves the
immigration control area where the error was made.

If the person has been granted entry permission outside New Zealand, entry
permission may be revoked at any time before—

(a)  the person leaves the place designated by the chief executive under sec-
tion 383 where the error was made; or

(b)  the person leaves the arrival hall of the airport or port at which he or she
arrived in New Zealand.

101


http://legislation.govt.nz/pdflink.aspx?id=DLM5655082
http://legislation.govt.nz/pdflink.aspx?id=DLM5655082

Reprinted as at

Part4s 114 Immigration Act 2009 26 November 2018

“)

114

115
(D)

2

102

A revocation under this section is made by entry on the records of the Depart-
ment, and takes effect immediately.

Turnaround provisions

Person failing to present and apply for entry permission

A constable may arrest a person, and present him or her to an immigration offi-
cer for the purposes of making decisions in relation to the person under this
Act, if the constable has good cause to suspect that—

(a)  the person arrived in New Zealand from another country elsewhere than
at an immigration control area or other prescribed place, and did not
comply with the requirements of section 103 or any regulations referred
to in that section; or

(b)  the person recently arrived in New Zealand from another country else-
where than at an immigration control area or other prescribed place and
will not comply with the requirements of section 103 or any regulations
referred to in that section; or

(c)  the person arrived in New Zealand from another country at an immigra-
tion control area or other prescribed place and did not comply with the
requirements of section 103 or any regulations referred to in that section.

Compare: 1987 No 74 s 126(6)

Arrest, detention, and turnaround of persons

This section applies to any person arriving in New Zealand from another coun-
try who—

(a) is a person to whom a visa waiver applies and who fails to apply for a
visa and entry permission or is refused a visa; or

(b)  is not a person to whom a visa waiver applies and is not the holder of a
visa granted under this Act; or

(c)  holds a visa but—

(1)  the visa is subsequently cancelled under section 64(1)(b), (¢), (d),
or (e); or

(i)  the visa is cancelled under section 67 while the person is in an
immigration control area (unless some other visa is granted to the
person or the person is a New Zealand citizen); or

(d) 1is a stowaway; or

(e) after arriving in New Zealand, is a person whose transit visa is cancelled
by an immigration officer under section 90; or

(f)  is a transit passenger who holds a transit visa or is a person to whom a
transit visa waiver applies, and the transit period concerned has expired.

The person—
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(a) is, for the purposes of this Act, unlawfully in New Zealand; and

(b)  does not have any rights of appeal on humanitarian grounds so long as
this section applies to the person; and

(c) isliable to be arrested and detained under Part 9; and

(d) isliable for turnaround.

Section 115(1)(f): replaced, on 6 November 2015, by section 35 of the Immigration Amendment Act
2015 (2015 No 43).

116 When section 115 ceases to apply to person
(1)  Section 115 ceases to apply to a person upon the earliest of the following:

(a) the expiry of 72 hours after the person (including a stowaway) first
reports or presents to an immigration officer after arriving in New Zea-
land, unless that person is sooner arrested and detained or otherwise
dealt with under Part 9:

(b) in the case of a person whose visa is deemed to be cancelled under sec-
tion 64(1)(d)(ii), 72 hours after the time when the person is physically
located by an immigration officer or a constable following the person’s
leaving the immigration control area in contravention of the instruction
of an immigration officer, unless the person is sooner arrested and
detained or otherwise dealt with under Part 9:

(c)  the person being granted a visa and entry permission:

(d) the expiry of a warrant of commitment issued under section 317 or 318,
unless a further warrant of commitment is issued or the person is
released on conditions under Part 9 or agrees to residence and reporting
requirements under section 315:

(e) in the case of a person detained under a mass arrival warrant issued
under section 317B, the expiry of the mass arrival warrant, unless a fur-
ther warrant of commitment is issued under section 317, 317E, 318, or
323 or the person is released on conditions under Part 9, or agrees to
residence and reporting requirements under section 315.

(2)  This section is subject to section 117.

(3)  For the purposes of this section, a stowaway is deemed to arrive in New Zea-
land at the time when the craft on which the stowaway is travelling crosses into
the territorial limits of New Zealand.

Compare: 1987 No 74 s 128(1)—(5)

Section 116(1)(e): inserted, on 19 June 2013, by section 17 of the Immigration Amendment Act 2013
(2013 No 39).

117 When turnaround ceases to apply to person remanded in custody or
imprisoned

(1)  Subsection (2) applies to a person who is—
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(a) liable for turnaround; and

(b) remanded in custody for suspected criminal offending, or imprisoned in
a prison for criminal offending.

The person remains liable for turnaround until the expiry of 72 hours after the
person is released from custody or imprisonment.

Subsection (4) applies to a person who is liable for turnaround and who is
arrested and detained not later than 72 hours after he or she has been released
from custody or imprisonment for suspected criminal offending, or criminal
offending.

The person remains liable for turnaround until the earliest of the following:
(a)  the person is granted a visa and entry permission:

(b)  the expiry of a warrant of commitment issued under section 317 or 318,
unless a further warrant of commitment is issued or the person is
released on conditions under Part 9 or agrees to residence and reporting
requirements under section 315:

(c) in the case of a person detained under a mass arrival warrant issued
under section 317B, the expiry of the mass arrival warrant, unless a fur-
ther warrant of commitment is issued under section 317, 317E, 318, or
323 or the person is released on conditions under Part 9, or agrees to
residence and reporting requirements under section 315.

Section 117(4): amended, on 19 June 2013, by section 17 of the Immigration Amendment Act 2013
(2013 No 39).

Section 117(4)(c): inserted, on 19 June 2013, by section 17 of the Immigration Amendment Act 2013
(2013 No 39).

Obligations in relation to departure from New Zealand

Obligations of carriers, and persons in charge, of craft

The carrier, and the person in charge, of a craft leaving New Zealand have the
following responsibilities:

(a) to allow the following persons to board the craft for passage from New
Zealand:

(i)  any person being deported:
(1)  any person liable for turnaround:

(b)  in respect of such a person who is delivered to the craft by a constable or
an immigration officer, to take all such reasonable steps (including the
use of reasonable force) as may be necessary to detain that person on
board the craft until it has left the territorial limits of New Zealand:

(c)  to report to an immigration officer immediately before the departure of
the craft details of any crew member or person of a class prescribed for
the purposes of this section who—
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(i)  was on board the craft when it arrived in New Zealand; and

(i1)  is not then on board the craft.
The carrier of a craft leaving New Zealand also has the following responsibil-
ities:
(a) to provide passage from New Zealand at the cost in all respects of the

carrier, or to bear the cost of passage from New Zealand by any other
carrier, of any person—

(i)  who was on board the craft, or any other craft operated by the car-
rier, when it arrived in New Zealand and did not hold a visa per-
mitting travel to New Zealand and who, on arrival in New Zea-
land, was—

(A) refused a visa and entry permission; or

(B) granted a visa and entry permission, but then had that entry
permission revoked; or

(i1))  who arrived in New Zealand as a member of the crew of the craft,
or of any other craft operated by the carrier, and who remained
unlawfully in New Zealand after the departure of that craft:

(b)  to pay any costs incurred by the Crown in detaining and maintaining a
person described in paragraph (a) pending the person’s departure from

New Zealand.

Subsections (1) and (2) are subject to any applicable special direction or to
regulations made under section 400.

The responsibility of the carrier and person in charge under subsection (1)(a) is
not affected by the class or type of seat available on the craft, but is subject
to—

(a) the safety of the craft; and

(b)  the safety of the other persons on the craft; and

(c) inrelation to a person being deported, an offer to pay the cost of passage
having been received.
Compare: 1987 No 74 s 125(3), (4), (5)

Section 118(2)(a)(i): replaced, on 7 May 2015, by section 36 of the Immigration Amendment Act
2015 (2015 No 48).

Obligations of persons leaving New Zealand

Except as provided in regulations made under this Act, or in any special direc-
tion, every person leaving New Zealand has the following responsibilities:

(a)  to present himself or herself to an immigration officer at an immigration
control area or any other prescribed place:

(b)  to comply with any direction of an immigration officer while at such an
area or place:
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(c)  to provide such information and complete such documentation as may be
prescribed.

Where a person leaving New Zealand is, by reason of age or disability, incapa-
ble of complying with any of the requirements of subsection (1), it is the
responsibility of the parent or guardian or other person for the time being hav-
ing the care of that person to comply with those requirements on that person’s
behalf.

Compare: 1987 No 74 s 126(2), (3)

Persons other than New Zealand citizens leaving New Zealand to allow
biometric information to be collected

A person leaving New Zealand who is not a New Zealand citizen must allow
biometric information to be collected from him or her.

The requirement in subsection (1) does not apply if the person is exempt from
providing the information in accordance with regulations made under section
400(1).

Special provision for emergencies, etc

Persons deemed not to leave New Zealand in certain circumstances

For the purposes of this Act, a person is deemed not to leave New Zealand if he
or she departs for another country on any craft and, before arriving in another
country,—

(a)  1s forced to return to New Zealand by reason of any emergency affecting
the craft; or

(b) returns to New Zealand because of any other emergency or circum-
stances beyond that person’s control.

Subsection (1) does not apply to a person liable for turnaround.

Special provisions relating to persons returning to New Zealand in
emergency or other circumstances beyond their control

Subject to sections 15 and 16, where the holder of a temporary entry class visa
departs from New Zealand for another country on any craft and—

(a)  before arriving in any other country is forced to return, or returns, to
New Zealand by reason of any emergency affecting the craft, or because
of any other emergency or circumstances beyond the person’s control;
and
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(b)  the person’s visa has expired, or is due to expire, at any time between the
person’s departure from New Zealand and the date 14 days after the per-
son’s return to New Zealand,—

an immigration officer must, on application by the person, grant him or her a
temporary entry class visa (current until a date not earlier than the 14th day fol-
lowing that return) and entry permission.

Compare: 1987 No 74 s 127
Protection for carriers, and persons in charge, of craft

Protection for carriers, and persons in charge, of craft

A person who in good faith imposes reasonable measures, including restraint or
reasonable force, on another person in accordance with his or her responsibil-
ities under section 101 or 118 is not guilty of an offence and is not liable to any
civil proceedings in respect of those measures.

Compare: 1987 No 74 s 125(9)

Part 5
Refugee and protection status determinations

Purpose of Part

The purpose of this Part is to provide a statutory basis for the system by which
New Zealand—

(a)  determines to whom it has obligations under the United Nations Conven-
tion Relating to the Status of Refugees and the Protocol Relating to the
Status of Refugees; and

(b)  codifies certain obligations, and determines to whom it has these obliga-
tions, under—

(i)  the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment:

(i1))  the International Covenant on Civil and Political Rights.
Compare: 1987 No 74 s 129A

Refugee or protection status to be determined under this Act

Every person who seeks recognition as a refugee in New Zealand under the
Refugee Convention must have that claim determined in accordance with this
Act.

Every person who seeks recognition as a protected person in New Zealand
must have that claim determined in accordance with this Act.

Every question as to whether a person should continue to be recognised as a
refugee in New Zealand or as a protected person in New Zealand must be
determined in accordance with this Act.
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Nothing in subsection (1) affects section 126.
Compare: 1987 No 74 s 129C

Recognition of refugees selected outside New Zealand

A person must be recognised as a refugee in New Zealand, without the need for
submission and determination of a claim under this Part, if, whether before or
after the commencement of this section, he or she has been—

(a) recognised as a refugee outside New Zealand; and

(b)  brought to New Zealand under a government mandated programme on
the basis of that recognition.

Compare: 1987 No 74 s 129L(2)

Context for decision making

Every claim under this Part must be determined by a refugee and protection
officer.

In carrying out his or her functions under this Act, a refugee and protection
officer must act—

(a)  in accordance with this Act; and

(b)  to the extent that a matter relating to a refugee or a person claiming rec-
ognition as a refugee is not dealt with in this Act, in a way that is consis-
tent with New Zealand’s obligations under the Refugee Convention.

The text of the Refugee Convention is set out in Schedule 1.
Compare: 1987 No 74 s 129D

Matter not finally determined until expiry of appeal period or when
appeal determined

A matter under this Part must not be treated as finally determined until—

(a) the expiry of the appeal period for any appeal relating to the matter; or
(b) ifaperson lodges an appeal, the appeal is determined.

Claims for recognition as refugee or protected person

Recognition as refugee

A person must be recognised as a refugee in accordance with this Act if he or
she is a refugee within the meaning of the Refugee Convention.

A person who has been recognised as a refugee under subsection (1) cannot be
deported from New Zealand except in the circumstances set out in section
164(3).

Recognition as protected person under Convention Against Torture

A person must be recognised as a protected person in New Zealand under the
Convention Against Torture if there are substantial grounds for believing that
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he or she would be in danger of being subjected to torture if deported from
New Zealand.

Despite subsection (1), a person must not be recognised as a protected person
in New Zealand under the Convention Against Torture if he or she is able to
access meaningful domestic protection in his or her country or countries of
nationality or former habitual residence.

For the purposes of determining whether there are substantial grounds for
belief under subsection (1), the refugee and protection officer concerned must
take into account all relevant considerations, including, if applicable, the exis-
tence in the country concerned of a consistent pattern of gross, flagrant, or
mass violations of human rights.

A person who has been recognised as a protected person under subsection (1)
cannot be deported from New Zealand except in the circumstances set out in
section 164(4).

In this section, torture has the same meaning as in the Convention Against
Torture.

Recognition as protected person under Covenant on Civil and Political
Rights

A person must be recognised as a protected person in New Zealand under the
Covenant on Civil and Political Rights if there are substantial grounds for
believing that he or she would be in danger of being subjected to arbitrary dep-
rivation of life or cruel treatment if deported from New Zealand.

Despite subsection (1), a person must not be recognised as a protected person
in New Zealand under the Covenant on Civil and Political Rights if he or she is
able to access meaningful domestic protection in his or her country or countries
of nationality or former habitual residence.

For the purposes of determining whether there are substantial grounds for
belief under subsection (1), the refugee and protection officer concerned must
take into account all relevant considerations, including, if applicable, the exis-
tence in the country concerned of a consistent pattern of gross, flagrant, or
mass violations of human rights.

A person who has been recognised as a protected person under subsection (1)
cannot be deported from New Zealand except in the circumstances set out in
section 164(4).

For the purposes of this section,—

(a) treatment inherent in or incidental to lawful sanctions is not to be treated
as arbitrary deprivation of life or cruel treatment, unless the sanctions are
imposed in disregard of accepted international standards:

(b)  the impact on the person of the inability of a country to provide health or
medical care, or health or medical care of a particular type or quality, is
not to be treated as arbitrary deprivation of life or cruel treatment.
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In this section, cruel treatment means cruel, inhuman, or degrading treatment
or punishment.

Claims not to be accepted from certain persons
A refugee and protection officer must not consider a claim by a person who
is—
(a) aNew Zealand citizen; or
(b)  aresident or permanent resident, unless—
(i)  the person has been served with a deportation liability notice; or

(i1))  the person is named in an Order in Council made under section
163.

Nothing in this section affects the power of a refugee and protection officer to
re-open a claim for further consideration under any of sections 143 to 147.

Compare: 1987 No 74 s 129K

How claim made

A claim is made as soon as a person signifies his or her intention to seek recog-
nition as a refugee or a protected person in New Zealand to a representative of
the Department or to a constable.

Once a claim is made, the claimant must, on request by a representative of the
Department, confirm the claim in writing in the prescribed manner.

A claimant must as soon as possible endeavour to provide to a refugee and pro-
tection officer all information relevant to his or her claim, including—

(a)  a statement of the grounds for the claim seeking recognition as a refugee
or a protected person; and

(b) a statement of any grounds for any other potential claim seeking recog-
nition as a refugee or a protected person.

If a claimant is aware that any member of his or her immediate family who is
in New Zealand is seeking recognition as a refugee or a protected person, the
claimant must, as soon as possible after making a claim, inform a refugee and
protection officer and, if possible, state whether the family member’s claim is
on different grounds.

A claimant must provide a refugee and protection officer with a contact address
and an address for service.
Compare: 1987 No 74 s 129G(1)—(4)

Section 133(5): replaced, on 7 May 2015, by section 37 of the Immigration Amendment Act 2015
(2015 No 483).

Whether to accept claim for consideration

In determining whether to accept a claim for consideration, a refugee and pro-
tection officer may take into account whether,—
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(a) in light of any international arrangement or agreement, the claimant may
have lodged, or had the opportunity to lodge, a claim for refugee status
in another country:

(b) in light of any international arrangement or agreement, the claimant may
have lodged, or had the opportunity to lodge, a claim for protection in
another country:

(c) 1 or more of the circumstances relating to the claim were brought about
by the claimant—

(i)  acting otherwise than in good faith; and

(i1))  for a purpose of creating grounds for recognition under section
129.

A refugee and protection officer may decline to accept a claim for consider-
ation where,—

(a) in light of any international arrangement or agreement, the claimant may
have lodged, or had the opportunity to lodge, a claim for refugee status
in another country:

(b)  in light of any international arrangement or agreement, the claimant may
have lodged, or had the opportunity to lodge, a claim for protection in
another country.

A refugee and protection officer must decline to accept for consideration a
claim for recognition as a refugee if the officer is satisfied that 1 or more of the
circumstances relating to the claim were brought about by the claimant—

(a)  acting otherwise than in good faith; and
(b)  for a purpose of creating grounds for recognition under section 129.

For the purposes of determining the matter in subsection (3), the refugee and
protection officer must not treat the actions of any other person in relation to
the claim or the claimant as a mitigating factor.

In this section, international arrangement or agreement means an arrange-
ment or agreement—

(a) between New Zealand and 1 or more other countries in respect of the
processing of claims for refugee or protection status; and

(b)  that was entered into only after the Minister was satisfied that—

(i)  the country is a party to the Refugee Convention, the Convention
Against Torture, and the Covenant on Civil and Political Rights;
and

(i1)  the country has appropriate processes for dealing with refugee and
protection claims.
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135 Claimant responsible for establishing claim

(1) It is the responsibility of a claimant to establish his or her claim for recognition
under section 129, 130, or 131 as a refugee or a protected person.

(2)  To this end, the claimant must ensure that, before a refugee and protection offi-
cer makes a determination on his or her claim, all information, evidence, and
submissions—

(a)  that the claimant wishes to have considered in support of the claim are
provided to the refugee and protection officer; and

(b)  that the claimant would wish to have considered in support of any other
potential claim under section 129, 130, or 131 are provided to the refu-
gee and protection officer.

Compare: 1987 No 74 s 129G(5)

135A Suspension of determination of claim

(1)  This section applies to a claim if the processing of the claim is suspended in
accordance with regulations made under section 400.

(2)  For the duration of the suspension, a refugee and protection officer must not—
(a)  determine the claim in accordance with sections 136 and 137; or
(b) make a decision on the claim in accordance with section 138.

Section 135A: inserted, on 19 June 2013, by section 7 of the Immigration Amendment Act 2013
(2013 No 39).

136 How refugee and protection officer to determine claim

(1)  For the purpose of determining a claim, a refugee and protection officer must
determine the matters set out in section 137.

(2) In doing so, the refugee and protection officer may seek information from any
source, but is not obliged to seek any information, evidence, or submissions
further to that provided by the claimant.

(3)  The refugee and protection officer may determine the procedures that will be
followed on the claim, subject to—

(a)  this Part; and
(b)  any regulations made for the purposes of this Part; and
(c) any general instructions given by the chief executive.

(4) To avoid doubt, the refugee and protection officer may determine the claim on
the basis only of the information, evidence, and submissions provided by the
claimant concerned.

Compare: 1987 No 74 s 129G(6), (7)
137 Matters to be determined by refugee and protection officer
(1)  For each claim accepted for consideration, a refugee and protection officer

112

must determine, in the following order:
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(a)  whether to recognise the claimant as a refugee on the ground set out in
section 129; and

(b)  whether to recognise the claimant as a protected person on the ground
set out in section 130; and

(c)  whether to recognise the claimant as a protected person on the ground
set out in section 131.

For each claim accepted for consideration, a refugee and protection officer
must also determine, as part of the process in respect of a determination under
subsection 1(b) or (c), whether there are serious reasons for considering that
the claimant has—

(a) committed a crime against peace, a war crime, or a crime against human-
ity, as defined in the international instruments drawn up to make provi-
sion in respect of such crimes; or

(b) committed a serious non-political crime outside New Zealand before
entering New Zealand; or

(c)  been guilty of acts contrary to the purposes and principles of the United
Nations.

To avoid doubt, a determination made under subsection (2)—

(a) must not be used as grounds to refuse a claim by the person concerned
for recognition as a protected person; and

(b)  isrelevant only if the person is recognised as a protected person; and

(c) if answered in the affirmative, requires the Minister to determine the
immigration status of the protected person in accordance with section
139.

For each claim accepted for consideration, a refugee and protection officer
must also determine whether the claimant has the protection of another country
or has been recognised as a refugee by another country and can be received
back and protected there without risk of being returned to a country where he
or she would be at risk of circumstances that would give rise to grounds for his
or her recognition as a refugee or a protected person in New Zealand.

To avoid doubt, a refugee and protection officer—

(a) in determining the matters specified in this section, may make findings
of credibility or fact:

(b)  must determine all the matters described in subsections (1), (2), and (4),
regardless of whether the claim was made only on 1 or 2 of the 3
grounds set out in sections 129 to 131.

Decision on claim

A refugee and protection officer must recognise a person as—
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(a) arefugee if satisfied that the grounds for recognition in section 129 have
been met:

(b)  a protected person if satisfied that the grounds for recognition in section
130 or 131 (or both) have been met.

Despite subsection (1), a refugee and protection officer may refuse to recognise
a person as a refugee or a protected person if he or she is satisfied that the per-
son has the protection of another country or has been recognised as a refugee
by another country and can be received back and protected there without risk
of being returned to a country where he or she would be at risk of circum-
stances that would give rise to grounds for his or her recognition as a refugee
or a protected person in New Zealand.

The decision of the refugee and protection officer is final, unless overturned by
the Tribunal on appeal under section 194.

The refugee and protection officer must notify the claimant, in the prescribed
manner, of—

(a)  the officer’s decision on the claim; and

(b) the reasons for the decision, which must contain the information
required under section 23 of the Official Information Act 1982 as if the
decision were a response to a request to which that section applies; and

(c) the officer’s determination in relation to section 137(2); and

(d) the claimant’s right of appeal to the Tribunal, where a claim for recogni-
tion on any ground has been declined.

Once a decision on a claim is made and notified to a claimant, any refugee and
protection officer may, in his or her absolute discretion, re-open the claim for
further consideration under any of sections 143 to 147.

Compare: 1987 No 74 s 1291

Minister to decide immigration status of protected person who may have
committed certain crimes or been guilty of certain acts

The Minister must make any decision about a protected person’s immigration
status if a refugee and protection officer has determined under section 137(2)
that there are serious reasons for considering that the person has committed a
crime or been guilty of any act described in that section.

Limitation on subsequent claims

A refugee and protection officer must not consider a subsequent claim for rec-
ognition as a refugee or a protected person unless the officer is satisfied—

(a)  that there has been a significant change in circumstances material to the
claim since the previous claim was determined; and

(b)  the change in 1 or more of the circumstances was not brought about by
the claimant—
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(i)  acting otherwise than in good faith; and

(i1))  for a purpose of creating grounds for recognition under any of
sections 129 to 131.

For the purposes of determining the matter in subsection (1), the refugee and
protection officer must not treat the actions of any other person in relation to
the claim or the claimant as a mitigating factor.

A refugee and protection officer may refuse to consider a subsequent claim for
recognition as a refugee or a protected person if the officer is satisfied that the
claim—

(a)  is manifestly unfounded or clearly abusive; or

(b)  repeats any claim previously made (including a subsequent claim).
Compare: 1987 No 74 s 129]

Section 140(1): amended, on 19 June 2013, by section 8(1) of the Immigration Amendment Act 2013
(2013 No 39).

Section 140(1)(b)(ii): amended, on 19 June 2013, by section 8(2) of the Immigration Amendment Act
2013 (2013 No 39).

Section 140(3)(b): replaced, on 19 June 2013, by section 8(3) of the Immigration Amendment Act
2013 (2013 No 39).
Procedure on subsequent claims

The procedures specified in sections 135 to 139 apply to any subsequent claim
accepted for consideration, except that any appeal to the Tribunal must be
made under section 195.

In a subsequent claim, a claimant may not challenge any finding of credibility
or fact made by a refugee and protection officer (or by a refugee status officer
under the former Act) or the Tribunal (or by the Refugee Status Appeals
Authority under the former Act) in relation to a previous claim by the claimant,
and the refugee and protection officer determining the subsequent claim may
rely on those findings.

Claim treated as withdrawn if claimant leaves New Zealand

If a claimant leaves New Zealand, his or her claim (including any subsequent
claim) under this Part must be treated as withdrawn.

Compare: 1987 No 74 s 129V
Cessation or cancellation of recognition

Cessation of recognition as refugee or protected person

A refugee and protection officer may cease to recognise a person as a refugee
or a protected person, as the case may be, if—

(a) 1 of the following applies:

115


http://legislation.govt.nz/pdflink.aspx?id=DLM113068
http://legislation.govt.nz/pdflink.aspx?id=DLM4439230
http://legislation.govt.nz/pdflink.aspx?id=DLM4439230
http://legislation.govt.nz/pdflink.aspx?id=DLM4439230
http://legislation.govt.nz/pdflink.aspx?id=DLM113099

Reprinted as at

Part 5s 144 Immigration Act 2009 26 November 2018

144

(M

2

145

116

(i)  the original determination to recognise the person as a refugee or
a protected person was made by a refugee and protection officer;
or

(i1)  the original determination to recognise the person as a refugee
was made under the former Act by a refugee status officer or
before 1 October 1999; or

(i) the person was recognised as a refugee outside New Zealand and
has travelled to New Zealand under a government mandated pro-
gramme on the basis of that recognition; and

(b) 1 or more of the following apply:

(i)  the Refugee Convention has ceased to apply to the person in terms
of Article 1C:

(i)  there are no longer substantial grounds for believing that the per-
son, if deported from New Zealand, would be in danger of being
subjected to torture (as defined in section 130(5)):

(i11))  there are no longer substantial grounds for believing that the per-
son, if deported from New Zealand, would be in danger of being
subjected to arbitrary deprivation of life or cruel treatment (as
defined in section 131(6)).

Application to Tribunal for cessation of recognition as refugee or protected
person

A refugee and protection officer may apply to the Tribunal for a determination
as to whether a person’s recognition as a refugee or a protected person should
cease if the original determination to recognise the person as a refugee or a pro-
tected person was made by the Tribunal (or by the Refugee Status Appeals
Authority under the former Act).

On an application made under subsection (1), the Tribunal may cease to recog-
nise a person as a refugee or a protected person if 1 or more of the circum-
stances referred to in section 143(b) apply in respect of the person.

Cancellation of New Zealand citizen’s recognition as refugee or protected
person

A refugee and protection officer may cancel the recognition of a New Zealand
citizen as a refugee or a protected person, as the case may be, if—

(a) 1 of the following applies:

(i)  the original determination to recognise the person as a refugee or
a protected person was made by a refugee and protection officer;
or

(i1))  the original determination to recognise the person as a refugee
was made under the former Act by a refugee status officer or
before 1 October 1999; or
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(iii)) the person was recognised as a refugee outside New Zealand and
has travelled to New Zealand under a government mandated pro-
gramme on the basis of that recognition; and

(b) 1 or more of the following apply in respect of the person:

(1)  the refugee and protection officer has determined that the recogni-
tion may have been procured by fraud, forgery, false or mislead-
ing representation, or concealment of relevant information:

(i1)  the person has been convicted of an offence where it is established
that the person acquired recognition as a refugee or a protected
person by fraud, forgery, false or misleading representation, or
concealment of relevant information:

(iii)  the refugee and protection officer has determined that the matters
dealt with in Articles 1D, 1E, and 1F of the Refugee Convention
may not have been able to be properly considered by a refugee
and protection officer (or a refugee status officer under the former
Act) for any reason, including by reason of fraud, forgery, false or
misleading representation, or concealment of relevant informa-
tion; and

(c) the refugee and protection officer has determined that the person is not a
refugee or a protected person.

146 Cancellation of person’s recognition as refugee or protected person (other
than New Zealand citizen)

(1) A refugee and protection officer may cancel the recognition of a person who is
not a New Zealand citizen as a refugee or a protected person, as the case may
be, if—

(a) 1 of the following applies:

(i)  the original determination to recognise the person as a refugee or
a protected person was made under this Act; or

(i1))  the original determination to recognise the person as a refugee
was made under the former Act or before 1 October 1999; or

(i) the person was recognised as a refugee outside New Zealand and
has travelled to New Zealand under a government mandated pro-
gramme on the basis of that recognition; and

(b) 1 or more of the circumstances referred to in section 145(b) apply in
respect of the person; and

(c) the refugee and protection officer has determined that the person is not a
refugee or a protected person.

(2) A person whose recognition as a refugee or a protected person is cancelled
under this section—

(a)  1s liable for deportation under section 162; and
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(b)  has the rights of appeal set out in subsection (2) of that section.

Application to Tribunal for cancellation of New Zealand citizen’s
recognition as refugee or protected person

A refugee and protection officer may apply to the Tribunal for a determination
as to whether the recognition of a New Zealand citizen as a refugee or a protec-
ted person should be cancelled if—

(a)  the original determination to recognise the person as a refugee or a pro-
tected person was made by the Tribunal; or

(b)  the original determination to recognise the person as a refugee was made
by the Refugee Status Appeals Authority under the former Act.

On an application made under subsection (1), the Tribunal may cancel the rec-
ognition of a New Zealand citizen as a refugee or a protected person, as the
case may be, if—

(a) 1 or more of the following apply in respect of the person:

(i)  the Tribunal has determined that the recognition may have been
procured by fraud, forgery, false or misleading representation, or
concealment of relevant information; or

(i1))  the person has been convicted of an offence where it is established
that the person acquired recognition as a refugee or a protected
person by fraud, forgery, false or misleading representation, or
concealment of relevant information; or

(i11))  the Tribunal has determined that the matters dealt with in Articles
ID, 1E, and 1F of the Refugee Convention may not have been
able to be properly considered by the Tribunal or the Refugee
Status Appeals Authority for any reason, including by reason of
fraud, forgery, false or misleading representation, or concealment
of relevant information; and

(b)  the Tribunal has determined that the person is not a refugee or a protec-
ted person.

Procedures to be followed when refugee and protection officer making
determination under section 143, 145, or 146

When making a determination under section 143, 145, or 146,—

(a) arefugee and protection officer must notify the person concerned of the
matter that is being considered; and

(b)  sections 135, 136(3), 138(4)(a), (b), and (d), 138(5), and 149 apply, with
any necessary modifications, as if the matter being considered were a
claim and the person concerned were a claimant.
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In carrying out his or her functions under this Part in relation to a claimant or to
a person whose recognition as a refugee or a protected person is being investi-
gated, a refugee and protection officer may—

(a)  require the person to supply such information, and within such times, as
the officer reasonably requires:

(b)  require the person to produce such documents in the person’s possession
or within the person’s ability to obtain as the officer requires:

(c) inform the person that any other person may be required to produce or
disclose relevant documents or information relating to the person, and
require the other person to produce or disclose, as the case may be, any
relevant documents or information relating to the person:

(d)  if the officer has good cause to suspect that a person other than the per-
son concerned has in his or her or its possession or control any document
of the person concerned (including any passport or travel document), in
the prescribed manner request that other person to produce that docu-
ment:

(e) require the person to allow biometric information to be collected from
him or her:

(f)  require the person to attend an interview:
(g) seek information from any source:

(h)  determine the claim or matter on the basis of the information, evidence,
and submissions provided by the person.

A person who is requested to produce a document under subsection (1)(d) is
not entitled to refuse to comply with the request by reason only that the person
concerned has a lien over the document.

If a claimant, or a person whose recognition as a refugee or a protected person
is being investigated, is detained in custody, a refugee and protection officer
may require the person having custody of that person to—

(a) provide the refugee and protection officer with access to the place where
the person is being detained; and

(b)  produce the person for interview; and
(c)  make appropriate facilities available for the interview.

Where a person who is required to attend an interview fails to attend at the
appointed time and place, the refugee and protection officer may determine the
claim or matter without conducting the interview.

Compare: 1987 No 74 s 129H
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Section 149(1)(d): amended, on 7 May 2015, by section 38 of the Immigration Amendment Act 2015
(2015 No 48).

Special provision relating to claimants granted temporary visas
This section applies to any person who—

(a) is a claimant to whom a temporary entry class visa has been granted,
whether before or after the person became a claimant; or

(b)  having been a person to whom paragraph (a) applies, ceases to be a
claimant by virtue of his or her claim being declined.

A person to whom this section applies may not, either before or after the expiry
of the temporary entry class visa,—

(a) apply for a further visa of any class or type while in New Zealand; or

(b)  while in New Zealand, request a special direction or make a request for
the grant of a visa under section 61; or

(c)  bring any appeal under section 187 to the Tribunal.

Despite subsection (2)(a), a claimant may apply for a further temporary visa for
such period as may be required for the claimant to be lawfully in New Zealand
while his or her claim is determined.

Nothing in this section prevents a person from bringing an appeal to the Tribu-
nal under section 206.

This section ceases to apply to a person if and when—
(a)  the person is recognised as a refugee or a protected person; or
(b)  the person leaves New Zealand; or

(c)  the person is granted a visa (other than a temporary visa granted under
the exception referred to in subsection (3)).

Compare: 1987, No 74 s 129U

Confidentiality to be maintained in respect of claimants, refugees, and
protected persons

Confidentiality as to the fact that a person is a claimant, a refugee, or a protec-
ted person, and as to the particulars relating to the person’s claim or status,
must at all times during and subsequent to the determination of the claim or
other matter be maintained by all persons and, in a particular case, may require
confidentiality to be maintained as to the very fact or existence of a claim or
case, if disclosure of its fact or existence would—

(a) tend to identify the person concerned; or
(b)  Dbe likely to endanger the safety of any person.

Despite subsection (1), the fact of a claim or particulars relating to a claim may
be disclosed—
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(a)  for the purposes of determining the claim or matter, administering this
Act, or determining any obligations, requirements, or entitlements of the
claimant or other person concerned under any other enactment; or

(b)  for the purposes of the maintenance of the law, including for the preven-
tion, investigation, and detection of offences in New Zealand or else-
where; or

(c)  to the United Nations High Commissioner for Refugees (or a representa-
tive of the High Commissioner); or

(d) if the particulars relating to a claim are published in a manner that is
unlikely to allow identification of the person concerned (whether in a
published decision of the Tribunal under clause 19 of Schedule 2 or
otherwise); or

(e) if, in the circumstances of the particular case, there is no serious possi-
bility that the safety of the claimant or any other person would be endan-
gered by the disclosure of the information.

(3) In determining whether information may be released under subsection (2)(e),
the person considering whether to disclose the information may have regard to
the protections that the person, agency, or body to whom the information is dis-
closed may apply to the information, including—

(a) any applicable requirements of the Privacy Act 1993; and
(b) any orders of the Tribunal or other court; and

(c) any protection mechanisms that the person, agency, or body itself must
or may apply.
(4) If, in relation to a claim or particulars relating to a claim, the test in subsection
(2)(e) is satisfied (the person concerned having considered the matters in sub-
section (3)),—

(a)  the chief executive may publish the decision of a refugee and protection

officer relating to the claim if the chief executive determines that, in the
circumstances of the particular case, it is in the public interest to do so:

(b)  the Attorney-General may, subject to any orders of the Tribunal, publish
the decision of the Tribunal relating to the claim if the Attorney-General
determines that, in the circumstances of the particular case, it is in the
public interest to do so.

(5) To avoid doubt,—

(a) arefugee and protection officer may disclose information under subsec-
tion (2)(a) when carrying out his or her functions under section 136(2) or

149(1)(c) or (g):
(b) the chief executive may disclose information under subsection (2)(a)
when collecting information on behalf of the Tribunal under section 229:
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(c) the Tribunal may disclose information under subsection (2)(a) when
carrying out its functions under section 228 or clause 10(1)(b) and (c) of
Schedule 2:

(d)  for the purposes of determining a claim, or cancelling the recognition of,
or ceasing to recognise, a person as a refugee or a protected person,
information may be disclosed under subsection (2)(a).

Nothing in this section prevents the disclosure of the fact that a person is a
claimant, a refugee, or a protected person, or disclosure of particulars in rela-
tion to a claimant, a refugee, or a protected person, to the extent that the person
concerned—

(a)  has expressly waived his or her right to confidentiality under this sec-
tion; or

(b) by his or her words or actions, impliedly waived his or her right to confi-
dentiality under this section.

Disclosure of information about claimant, refugee, or protected person by
government agencies

An officer or employee of any government agency may, for the purpose of

assisting a refugee and protection officer or the Tribunal to determine a claim

or investigate a matter involving a claimant or a refugee or a protected person

in New Zealand, disclose information about that claimant, refugee, or person to

the refugee and protection officer or the Tribunal.

When requesting the assistance, the refugee and protection officer or the Tribu-

nal must—

(a) inform the other officer or employee of the requirements of confidential-
ity in section 151; and

(b)  require that officer or employee not to disclose information of the kind
described in section 151(1) to any other agency, body, or person, except
as provided for in that section.

To avoid doubt, a refugee and protection officer or the Tribunal does not breach

section 151 when requesting the assistance of a person under subsection (1).

Part 6
Deportation

Purpose of Part

The purpose of this Part is to support the integrity of New Zealand’s immigra-
tion system and the security of New Zealand by providing for the deportation
of certain persons from New Zealand.

To this end, this Part—

(a)  specifies when a person is liable for deportation; and



Reprinted as at
26 November 2018 Immigration Act 2009 Part 6 s 155

154
(1)
@)

3)
“)

)

155
(1

2

(b)  specifies how that liability must be communicated to the person; and
(c) sets out the consequences of the liability for the person; and

(d)  specifies the only situations in which an appeal right exists in respect of
that liability; and

(e) provides for the person’s deportation to be executed without the need for
further inquiries if no appeal is made or an appeal is unsuccessful.

Liability for deportation

Deportation liability if person unlawfully in New Zealand
A person unlawfully in New Zealand is liable for deportation.

A person unlawfully in New Zealand may, not later than 42 days after first
becoming unlawfully in New Zealand, appeal on humanitarian grounds against
his or her liability for deportation.

Subsection (2) applies except if subsection (4) or (5) applies.

If the person is unlawfully in New Zealand following an unsuccessful reconsid-
eration under section 185 of a decision to decline his or her visa application,
the person may appeal on humanitarian grounds against his or her liability for
deportation not later than 42 days after the later of—

(a)  the day on which the person became unlawfully in New Zealand; or

(b) the day on which the person received confirmation of the decision to
decline his or her visa application.

A person is not entitled to an appeal under subsection (2) if—

(a) the person is unlawfully in New Zealand following the cancellation of
the person’s visa under section 64(1)(ab); or

(b)  the person has already had an opportunity (whether exercised or not) to
appeal against his or her liability for deportation.

Section 154(3): amended, on 7 May 2015, by section 39(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 154(5): inserted, on 7 May 2015, by section 39(2) of the Immigration Amendment Act 2015
(2015 No 48).

Deportation liability if person’s visa granted in error
A person is liable for deportation if—

(a)  the Minister or an immigration officer determines that the person’s visa
was granted as a result of an administrative error; and

(b)  the visa was not cancelled under section 67; and
(c) no visa was granted to the person under section 68.

The holder of a temporary visa or interim visa to whom this section applies has
14 days from the date of service of a deportation liability notice to give good
reason why he or she should not be deported.
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Subsection (2) does not apply if—
(a)  the person is the holder of a limited visa; or

(b)  the Minister or an immigration officer determines that the person is an
excluded person.

A person liable for deportation under this section may, not later than 28 days
after the date of service of a deportation liability notice, appeal to the Tribunal
against his or her liability for deportation—

(a)  on the facts and on humanitarian grounds, if the person holds a residence
class visa; or

(b)  on humanitarian grounds only, in the case of a person holding a tempor-
ary visa or an interim visa.

However, subsection (4) does not apply if the person is liable for deportation
under this section because the person re-entered New Zealand while he or she
was subject to a period of prohibition on entry.

Section 155(5): inserted, on 7 May 2015, by section 40 of the Immigration Amendment Act 2015
(2015 No 48).

Deportation liability if visa held under false identity
A person is liable for deportation if—
(a)  the person is convicted of an offence where the identity of the person is

established, and that identity is different to the identity under which the
person holds a visa; or

(b)  the Minister determines that the person holds a visa under a false iden-
tity.

If a person is liable for deportation under this section and the visa is a tempor-

ary visa or interim visa,—

(a)  the person may appeal to the Tribunal on humanitarian grounds not later
than 42 days after first becoming unlawfully in New Zealand; and

(b)  if subsection (1)(b) applies, the person has 14 days from the date of ser-
vice of a deportation liability notice to give good reason why the deport-
ation should not proceed.

If a person is liable for deportation under this section and the visa is a residence
class visa,—

(a)  the person may appeal to the Tribunal on humanitarian grounds not later
than 42 days after first becoming unlawfully in New Zealand; and

(b) if subsection (1)(b) applies, the person may, not later than 28 days after
the date of service of a deportation liability notice, appeal to the Tribunal
on the facts against his or her liability for deportation.
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For the purposes of subsections (2) and (3), a person to whom a visa has been
granted in a false identity is deemed to have been unlawfully in New Zealand
since—

(a) the date the person arrived in New Zealand, if he or she has held a visa
in a false identity since that date; or

(b)  the day after the date on which a visa granted in the person’s actual iden-
tity expired, or was cancelled without another visa being granted, if he or
she has held a visa in his or her actual identity after arriving in New Zea-
land.

Deportation liability of temporary entry class visa holder for cause

A temporary entry class visa holder is liable for deportation if the Minister
determines that there is sufficient reason to deport the temporary entry class
visa holder.

The person has 14 days from the date of service of the deportation liability
notice to give good reason why deportation should not proceed.

Subsection (2) does not apply if—
(a)  the person is the holder of a limited visa; or
(b)  the Minister determines that the person is an excluded person.

A temporary visa holder or interim visa holder who is liable for deportation
under this section may, not later than 28 days after the date of service of a
deportation liability notice, appeal to the Tribunal on humanitarian grounds
against his or her liability for deportation.

For the purposes of subsection (1), sufficient reason includes, but is not
limited to,—

(a)  breach of conditions of the person’s visa:
(b)  criminal offending:
(c)  other matters relating to character:

(d) concealing relevant information in relation to the person’s application
for a visa:

(e) asituation where the person’s circumstances no longer meet the rules or
criteria under which the visa was granted.

Section 157(5)(d): amended, on 7 May 2015, by section 41 of the Immigration Amendment Act 2015
(2015 No 48).

Deportation liability of residence class visa holder due to fraud, forgery,
etc
A residence class visa holder is liable for deportation if—

(a)  the person is convicted of an offence where it is established that—
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(b)

(i)  any of the information provided in relation to the person’s applica-
tion, or purported application, for a residence class visa or entry
permission was fraudulent, forged, false, or misleading, or any
relevant information was concealed; or

(i1))  any of the information provided in relation to the person’s, or any
other person’s, application, or purported application, for a visa on
the basis of which the residence class visa was granted was
fraudulent, forged, false, or misleading, or any relevant informa-
tion was concealed; or

the Minister determines that—

(i)  any of the information provided in relation to the person’s applica-
tion, or purported application, for a residence class visa or entry
permission was fraudulent, forged, false, or misleading, or any
relevant information was concealed; or

(i1))  any of the information provided in relation to the person’s, or any
other person’s, application, or purported application, for a visa on
the basis of which the residence class visa was granted was
fraudulent, forged, false, or misleading, or any relevant informa-
tion was concealed.

(1A) Subsection (1) applies—

2

3)

126

(a)

(b)

whether or not the person holding the residence class visa is the person
who—

(i)  provided the information that is established or determined to be
fraudulent, forged, false, or misleading; or

(i) concealed the relevant information that is established or deter-
mined to have been concealed; and

whether the visa was granted before or after this subsection came into
force.

A former citizen who is deemed by section 75 to hold a resident visa is liable
for deportation if—

(2)

(b)

the person was deprived of his or her New Zealand citizenship under
section 17 of the Citizenship Act 1977 on the grounds that the grant, or
grant requirement, was procured by fraud, false representation, or wilful
concealment of relevant information; and

that fraud, false representation, or wilful concealment of relevant infor-
mation occurred in the context of procuring the immigration status that
enabled the person to meet a requirement, or requirements, for the grant
of New Zealand citizenship.

A person liable for deportation under this section may, not later than 28 days
after the date of service of a deportation liability notice, appeal to the Tribunal
against his or her liability for deportation—
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(a)  on humanitarian grounds only, if subsection (1)(a) or (2) applies:
(b)  on the facts and on humanitarian grounds, if subsection (1)(b) applies.

If section 156 also applies to a person to whom this section applies, the per-
son’s deportation liability must be determined under section 156 and not this
section.

Section 158 heading: amended, on 7 May 2015, by section 42(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 158(1): replaced, on 7 May 2015, by section 42(2) of the Immigration Amendment Act 2015
(2015 No 48).

Section 158(1A): inserted, on 7 May 2015, by section 42(2) of the Immigration Amendment Act
2015 (2015 No 48).

Deportation liability of resident if visa conditions breached

A resident is liable for deportation if the Minister determines that—

(a)  the conditions of his or her visa have not been met; or

(b)  the resident has materially breached the conditions of his or her visa.

A person liable for deportation under this section may, not later than 28 days
after the date of service of a deportation liability notice, appeal to the Tribunal
both on the facts and on humanitarian grounds against his or her liability for
deportation.

Deportation liability of residence class visa holder if new information as to
character becomes available

A residence class visa holder is liable for deportation if, not later than 5 years
after the date the person first held a residence class visa,—

(@) new information becomes available that—
(i)  relates to the character of the person; and
(1)  was relevant at the time the visa was granted; and

(b)  the Minister determines that the person would not have been eligible for
the grant of the visa under this Act or immigration instructions if that
information had been available at the time the visa was granted.

For the purposes of subsection (1), the new information may relate to whether
the person was, or should have been, an excluded person, or to rules and cri-
teria relating to character contained within immigration instructions.

A person liable for deportation under this section may, not later than 28 days
after the date of service of a deportation liability notice, appeal to the Tribunal
both on the facts and on humanitarian grounds against his or her liability for
deportation.

For the purposes of subsection (1), the date that a person first held a residence
class visa must be calculated in accordance with section 161(5).
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161 Deportation liability of residence class visa holder convicted of criminal
offence

(1) A residence class visa holder is liable for deportation if he or she is convicted,
in New Zealand or elsewhere,—

(a)  of an offence for which the court has the power to impose imprisonment
for a term of 3 months or more if the offence was committed at any
time—

(1)  when the person was unlawfully in New Zealand; or

(1))  when the person held a temporary entry class visa; or

(iii)) not later than 2 years after the person first held a residence class
visa; or

(b)  of an offence for which the court has the power to impose imprisonment
for a term of 2 years or more, if the offence was committed not later than
5 years after the person first held a residence class visa; or

(c) of an offence and sentenced to imprisonment for a term of 5 years or
more (or for an indeterminate period capable of running for 5 years or
more), if the offence was committed not later than 10 years after the per-
son first held a residence class visa; or

(d) of an offence against section 350(1)(a) or 351, if the offence was com-
mitted not later than 10 years after the person first held a residence class
visa, and whether that visa was granted before or after this paragraph
comes into force.

(2) A person liable for deportation under this section may, not later than 28 days
after being served with a deportation liability notice, appeal to the Tribunal—
(a)  on humanitarian grounds against his or her liability for deportation; and
(b) if he or she is a refugee or a protected person, against any decision of a

refugee and protection officer that he or she may be deported.

(3) For the purposes of subsection (1)(a)(iii), (b), (c), and (d), the periods of 2
years, 5 years, and 10 years after a person first held a residence class visa are to
be determined exclusive of any time spent by the person in imprisonment fol-
lowing conviction for any offence.

(4)  Subsection (1)(c) applies—

128

(a)  whether the sentence is of immediate effect or is deferred or is suspen-
ded in whole or in part:

(b) if a person has been convicted of 2 or more offences on the same occa-
sion or in the same proceedings, and any sentences of imprisonment
imposed in respect of those offences are cumulative, as if the person had
been convicted of a single offence and sentenced for that offence to the
total of the cumulative sentences:
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(c) if a person has been convicted of 2 or more offences, and a single sen-
tence has been imposed in respect of those offences, as if that sentence
had been imposed in respect of a conviction for a single offence.

For the purposes of this section and section 160(1), a person first holds a resi-
dence class visa—

(a)  on the date on which the person is first granted a residence class visa of
any type in New Zealand; or

(b) if the visa was granted outside of New Zealand, on the first occasion on
which the person arrives in New Zealand and is granted entry permission
as the holder of the residence class visa; or

(c)  if the person arrives in New Zealand and is granted entry permission as
the holder of a residence class visa following a continuous period of
absence from New Zealand of at least 5 years, on the date the person
first re-enters New Zealand after the continuous period of absence; or

(d) if the person is a person to whom a visa waiver applies and arrives in
New Zealand following a continuous period of absence from New Zea-
land of at least 5 years, on the date the person first re-enters New Zea-
land (and is granted a residence class visa) after the continuous period of
absence.

Subsection (7) applies to a person if he or she—

(a)  was exempt from the requirement to hold a permit under the former Act;
but

(b) is deemed to hold a residence class visa under section 417(3) of this Act.
For the purposes of this section, the person first holds a residence class visa—

(a)  on the date he or she first entered New Zealand and was exempt from the
requirement to hold a residence permit under the former Act; or

(b)  on the date he or she first re-entered New Zealand and was exempt from
the requirement to hold a residence permit under the former Act follow-
ing a continuous period of absence from New Zealand of at least 5 years.

Compare: 1987 No 74 s 91(1), (4), (6)

Section 161(1)(c): amended, on 7 May 2015, by section 43(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 161(1)(d): inserted, on 7 May 2015, by section 43(2) of the Immigration Amendment Act
2015 (2015 No 48).

Section 161(3): amended, on 7 May 2015, by section 43(3) of the Immigration Amendment Act 2015
(2015 No 48).

Deportation liability if refugee or protection status cancelled under section
146

A person who is not a New Zealand citizen and who was previously recognised
as a refugee or a protected person is liable for deportation if his or her recogni-
tion is cancelled under section 146.
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The person may, not later than 28 days after the date of service of a deportation
liability notice, appeal to the Tribunal against his or her liability for deport-
ation—

(a) on humanitarian grounds only, if the person has been convicted of an
offence where it is established that he or she acquired recognition as a
refugee or a protected person by fraud, forgery, false or misleading rep-
resentation, or concealment of relevant information; or

(b)  on the facts and on humanitarian grounds, in any other case.
Compare: 1987 No 74 s 129L(1)(c)

Deportation liability of persons threatening security

Where the Minister certifies that a person constitutes a threat or risk to security,
the Governor-General may, by Order in Council, order the deportation from
New Zealand of that person.

The person named in the order is accordingly liable for deportation.

The Governor-General may, by Order in Council, revoke an order made under
subsection (1).

Compare: 1987 No 74 ss 72, 73

Limitation on deportation of persons recognised or claiming recognition as
refugee or protected person

No person who is recognised as a refugee or a protected person in New Zea-
land, or who is a claimant, may be deported under this Act.

Subsection (1) applies despite anything in this Part, but subject to subsections
(3) and (4).

A refugee or a claimant for recognition as a refugee may be deported but only
if Article 32.1 or 33 of the Refugee Convention allows the deportation of the
person.

A protected person may be deported to any place other than a place in respect
of which there are substantial grounds for believing that the person would be in
danger of being subjected to—

(a) torture (as defined in section 130(5)); or
(b) arbitrary deprivation of life or cruel treatment (as defined in section
131(6)).

A refugee and protection officer must determine the matter in subsection (3) or
(4), and section 148 applies when making the determination, as if the determin-
ation were a determination to which that section applies.
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Immigration officer must have regard to certain matters when dealing
with claimants, refugees, or protected persons

An immigration officer must have regard to Part 5 and Schedule 1 (being the
text of the Refugee Convention) when carrying out his or her functions under
this Act in relation to a claimant, a refugee, or a protected person.

Limitation on deportation of diplomats, etc

Despite anything in this Part, no person who is for the time being entitled to
any immunity from jurisdiction by or under the Diplomatic Privileges and
Immunities Act 1968 (other than a person referred to in section 10D(2)(d) of
that Act) or the Consular Privileges and Immunities Act 1971 may be deported
under this Act.

Period of deportation liability

Residence class visa holders remain liable for deportation for a period of 10
years following the arising of the liability for deportation.

The period of 10 years in subsection (1) must be calculated exclusive of—

(a) any time spent by the person in imprisonment following conviction for
any offence:

(b) any period of time when the person’s liability for deportation is suspen-
ded by the Minister under section 172 or by the Tribunal under section
212.

To avoid doubt, a person liable for deportation under section 154 (being a per-
son unlawfully in New Zealand) remains liable for deportation as long as he or
she is unlawfully in New Zealand.

Liability for deportation when person outside New Zealand

A person may become liable for deportation under any of sections 155 to 163
when the person is outside New Zealand and, subject to this section, this Part
and Part 7 apply as if the person were in New Zealand.

Subsection (3) applies to a person who—

(a) 1is outside New Zealand; and

(b)  is liable for deportation; and

(¢) holds a visa.

The person may—

(a)  appeal against his or her liability for deportation; and

(b) travel to New Zealand during the period in which the appeal can be
made; and

(c) if the person does appeal, travel to New Zealand pending the determin-
ation of the appeal.
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Effect of being liable for deportation
A person liable for deportation may not—
(a)  apply for a visa, if he or she is unlawfully in New Zealand; or

(b)  apply for a further visa of a different class or type, if he or she currently
holds a visa.

However, the Minister or an immigration officer may, in his or her absolute dis-
cretion, grant a visa of a different class or type to a person to whom subsection
(1)(b) applies.

While a person is liable for deportation, the processing of any application by
the person for a visa of a different class or type must be suspended.

However, nothing in subsection (3) prevents the processing of any application
referred back to the Minister or the chief executive by the Tribunal under sec-
tion 188(1)(d) or (e).

While a person is liable for deportation, the processing of any application by
the person for the grant of New Zealand citizenship under section 8 of the Citi-
zenship Act 1977 or section 7(1)(b)(ii) of the Citizenship (Western Samoa) Act
1982 must be suspended.

Section 169(3A): inserted, on 7 May 2015, by section 44 of the Immigration Amendment Act 2015
(2015 No 48).

Notification of liability for deportation

Deportation liability notice

A deportation liability notice must be served on a person liable for deportation
if it 1s intended to execute the deportation of the person.

Subsection (1) applies unless—

(a)  the person is liable for deportation on the grounds of being unlawfully in
New Zealand; or

(b)  the person is named in a deportation order under section 163.

If a deportation liability notice is served by way of personal service, it may be
served only by an immigration officer or by another person on behalf of an
immigration officer.

Section 170(3): replaced, on 7 May 2015, by section 45 of the Immigration Amendment Act 2015
(2015 No 48).

Contents of deportation liability notice

A deportation liability notice must be signed by the Minister or an immigration
officer and state—

(a)  the provision of this Act under which liability for deportation arose:

(b)  the ground or grounds on which liability for deportation arose:
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(c) if applicable, the right to give good reason, not later than 14 days after
the date of service of the notice, as to why deportation should not pro-
ceed, and who that reason must be given to:

(d)  whether there is a right of appeal against liability for deportation and, if
$0,—

(i) whatitis:
(i1))  how to exercise the right of appeal:
(iii)  the time limit for lodging the appeal:

(e)  the length or period of prohibition on entry to New Zealand that the per-
son named in the notice may become subject to:

(f)  the consequences of attempting to return to New Zealand during the pro-
hibition:
(g) the requirement to repay any costs to the Crown of deportation:

(h) if applicable, that a refugee and protection officer has determined that
deportation of the person is not prohibited under section 164:

(1)  if applicable, the grounds on which liability for deportation has been
reactivated under section 172(3) or 212(3).

Section 171(a): amended, on 7 May 2015, by section 46 of the Immigration Amendment Act 2015
(2015 No 48).

Cancellation or suspension of deportation liability

Minister may cancel or suspend liability for deportation

The Minister may at any time, by written notice, cancel a person’s liability for
deportation.

The Minister may at any time, by written notice, suspend a residence class visa
holder’s liability for deportation—

(a)  for aperiod not exceeding 5 years; and

(b)  subject to the visa holder complying with any conditions stated in the
notice (which take effect from the date specified in the notice, being a
date not earlier than the date of notification).

The Minister may exercise his or her powers under this section whether or not
the person who is liable for deportation—

(a) has given good reason under section 155(2), 156(2)(b), or 157(2) why
the person should not be deported; or

(b)  has purported to apply to the Minister for any other reason.

Where a person fails to comply with the conditions stated in a notice under
subsection (2),—
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(a) the Minister may reactivate the person’s liability for deportation by caus-
ing a deportation liability notice to be served on the person that sets out
the grounds of the reactivation; and

(b)  subject to section 175A(4), the person has 28 days from the date the
deportation liability notice is served to leave New Zealand.

In the case of a person who has appealed against his or her liability for deport-
ation, the Minister must notify the Tribunal if the person’s liability for deport-
ation is cancelled, suspended, or reactivated under subsection (1), (2), or (3)(a).

The decision to cancel or suspend a person’s liability for deportation is in the
absolute discretion of the Minister.

In the case of a person in imprisonment, the period referred to in subsection (2)
commences on the date of the person’s release.

The cancellation or suspension of a person’s liability for deportation does not
prevent the person from becoming liable for deportation on other grounds.

Section 172(2A): inserted, on 7 May 2015, by section 47(1) of the Immigration Amendment Act
2015 (2015 No 43).

Section 172(3)(b): amended, on 7 May 2015, by section 47(2) of the Immigration Amendment Act
2015 (2015 No 48).

Right of victims to make submissions on suspension or cancellation of
liability for deportation

In determining whether to cancel or suspend a person’s liability for deportation,
the Minister must have regard to any written submissions made by a victim of
an offence or offences of which the person who is liable for deportation has
been convicted and from which his or her liability for deportation arises.

The Minister must, on a request for the purpose, make available to a lawyer or
agent (if any) who is acting for the person who is liable for deportation a copy
of all written submissions made by the victim.

The Minister, or a lawyer or agent acting for the person, must, on a request for
the purpose, show the person a copy of all written submissions made by the
victim. However, the person may not keep a copy of any of those submissions.

Despite subsections (2) and (3), the Minister may withhold from the person and
every lawyer or agent (if any) acting for the person any part of the victim’s
written submissions if, in the Minister’s opinion, the withholding of that part is
necessary to protect the physical safety or security of the victim concerned.

Despite subsection (1), the Minister must not have regard to any part of the vic-
tim’s submissions that is withheld under subsection (4).

In this section, victim means a victim of an offence of a kind referred to in
section 29 of the Victims’ Rights Act 2002.

Compare: 1987 No 74 s 93A
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Effect of suspension

Where a person’s liability for deportation is suspended by the Minister under
section 172, during the period of the suspension—

(a)  the person may not apply for a visa of a different class or type; and

(b)  the processing of any application made by the person for a visa of a dif-
ferent class or type must be suspended; and

(c) subject to sections 9 and 10 of the Citizenship Act 1977 and section
7(1)(b)(i) of the Citizenship (Western Samoa) Act 1982, the person may
not be granted citizenship on the basis of meeting a requirement (or
requirements) for the grant of New Zealand citizenship that requires the
person to hold a residence class visa.

If the Minister determines that a person has met the conditions stated by the
Minister under section 172(2) for the period of the suspension, the Minister
must—

(a) cancel the person’s liability for deportation; and
(b)  notify the person and the Tribunal of that fact.

Deportation

Service of deportation order

A deportation order may be served on a person who is liable for deportation on
or after the date or time specified in section 175A.

However, a deportation order may be served on an earlier date, if requested by
the person liable for deportation.

A deportation order may only be served by an immigration officer (or by
another person on behalf of an immigration officer) or a constable.

A deportation order may only be served on a person outside New Zealand if the
person still holds a visa.

Section 175: replaced, on 7 May 2015, by section 48 of the Immigration Amendment Act 2015 (2015
No 48).

Time when deportation order may be served

Where a person has a right to give good reason why deportation should not
proceed, the first day on which a deportation order may be served on the per-
son 1S,—

(a) if the person does not provide submissions as to good reason why
deportation should not proceed, the day that is 15 days after the date of
service of a deportation liability notice on the person; or

(b) if the person provides submissions as to good reason why deportation
should not proceed, and the person to whom the submissions are provi-
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ation, the first day on which a deportation order may be served on the person

1S—

(a)

(b)

(c)

the day after the expiry of the period for lodging an appeal, if the person
has not lodged an appeal:

where the person has lodged an appeal to the Tribunal,—
(1)  if the appeal is withdrawn, the day after the withdrawal:

(i1)  if the liability for deportation is upheld, the day that is 28 days
after the Tribunal determines the appeal (but subject to paragraph
(c)):

where the person has applied under section 245 for leave to appeal to the

High Court,—

(1)  if the application for leave is withdrawn, the day after the with-
drawal:

(i) if the High Court refuses leave to appeal, on the day after the
expiry of the period for lodging an application for leave to the
Court of Appeal in accordance with the rules of the Court of
Appeal (but subject to subparagraph (iii)):

(i)  if the person applies to the Court of Appeal for leave and leave is

refused, the day after the person is notified of the Court of
Appeal’s refusal:

(iv) if the application for leave is granted but the appeal is withdrawn,
the day after the withdrawal:

(v)  if the application for leave is granted and the person’s liability for
deportation is upheld, the day after the person is notified of the
determination of the appeal.

Where a person has both a right to give good reason why deportation should
not proceed and a right to appeal under this Act against liability for deport-
ation, the first day on which a deportation order may be served on the person is
the later of—

(a)

(b)

the first day on which the deportation order may be served under subsec-
tion (1); and

the first day on which a deportation order may be served under subsec-
tion (2).

Where a person has breached the conditions stated in a notice or order suspend-
ing his or her liability for deportation under section 172(2) or 212(1), the first
day on which a deportation order may be served on the person is the later of—
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(a) the day that is 28 days after service of a deportation liability notice on
the person under section 172(3) or 212(3)(a), as the case may be; and

(b) any applicable day determined under subsection (2).

A deportation order may be served immediately on a person in the following
circumstances:

(a)  where the person has been served with a deportation liability notice and
the person does not have—

(i)  a right to give good reason why deportation should not proceed;
or

(i)  aright of appeal against liability for deportation:

(b)  where an Order in Council under section 163 has been made in respect
of the person:

(c)  where the person—

(i)  was unlawfully in New Zealand before 2 am on 29 November
2010; and

(1)  continues to be unlawfully in New Zealand under this Act; and

(i11)) has no right of appeal under this Act against liability for deport-
ation:

(d)  where the person was the holder of a limited visa that has expired
(unless that person has been served with a deportation liability notice
under paragraph (a), in which case paragraph (a) applies).

In this section, a right to give good reason why deportation should not pro-
ceed means a right, stated in a deportation liability notice served on a person
liable for deportation, to give good reason, not later than 14 days after the date
of service of that notice, as to why deportation should not proceed.

Section 175A: inserted, on 7 May 2015, by section 48 of the Immigration Amendment Act 2015
(2015 No 48).

Content of deportation order
A deportation order must specify—

(a)  that the person named in the order is ordered to be deported from New
Zealand; and

(b)  that any visa held by the person has been, or will be, cancelled in accord-
ance with section 64(1)(ab); and

(c) the provision of this Act under which the person became liable for
deportation; and

(d)  the ground or grounds for deportation; and

(e)  the period of any prohibition on entry to New Zealand that the person
named in the order is subject to; and
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(f)  the consequences of attempting to return to New Zealand during the
period of prohibition; and

(g) that the person is required to repay the actual or (if an estimate of costs
is specified in the deportation order) the estimated costs of deportation.

A deportation order must be signed by—
(a)  the Governor-General, if the order is made under section 163; or

(b)  an immigration officer, in any other case.

Section 176(1)(b): replaced, on 7 May 2015, by section 49(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 176(1)(g): replaced, on 7 May 2015, by section 49(2) of the Immigration Amendment Act
2015 (2015 No 48).

Deportation order may be cancelled

An immigration officer may, in his or her absolute discretion, cancel a deport-
ation order served on a person to whom section 154 applies.

Nothing in subsection (1) gives a person a right to apply for the cancellation of
a deportation order. However, an immigration officer must consider cancelling
the deportation order of a person who is in New Zealand if the person provides
information to the officer concerning his or her personal circumstances, and the
information is relevant to New Zealand’s international obligations.

If an immigration officer does consider cancelling a deportation order, whether
by way of a purported application or his or her own motion, the officer must
have regard to any relevant international obligations, but otherwise—

(a) may make a decision as he or she thinks fit; and

(b)  in doing so, is not under any obligation, whether by implication or other-
wise,—
(i)  to apply any test or any particular test and, in particular, the offi-
cer is not obliged to apply the test set out in section 207; or

(il) to inquire into the circumstances of, or to make any further
inquiry in respect of the information provided by or in respect of,
the person who is the subject of the deportation order or any other
person.

Whether or not an immigration officer considers cancelling a deportation
order,—

(a)  he or she is not obliged to give reasons for any decision, other than the
reason that this subsection applies; and

(ab) privacy principle 6 (which relates to access to personal information and
is set out in section 6 of the Privacy Act 1993) does not apply to any rea-
sons for any decision relating to the purported application; and

(b)  section 23 of the Official Information Act 1982 does not apply in respect
of the decision.
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However, to the extent that an immigration officer does have regard to any
international obligations, the officer is obliged to record—

(a)  adescription of the international obligations; and

(b)  the facts about the person’s personal circumstances.

Section 177(4)(ab): inserted, on 7 May 2015, by section 50 of the Immigration Amendment Act 2015
(2015 No 48).

Executing deportation order

A deportation order may be executed once it has been served on the person
subject to the order.

A deportation order may be executed by—
(a)  taking the person into custody; and

(b)  escorting the person (or arranging for the person to be escorted) to an
airport or port; and

(c) ensuring that the person is placed on board a craft and detained there
until the person leaves New Zealand.

A deportation order may be executed in respect of a person who is serving a
sentence of imprisonment in a prison only if the Minister has ordered the
release of the person in accordance with section 55 of the Parole Act 2002.

Deported person may not enter New Zealand during period of prohibition
on entry

A person 18 years of age or over who is deported from New Zealand may not
return to New Zealand, or be granted a visa or entry permission, during the
period of prohibition on entry that applies to the person as set out in the follow-
ing table:

Period of prohibition on
entry (calculated from
Why person deported the date of deportation)

Section 155 applies (granted a visa as the result of an none
administrative error and visa not cancelled)

Section 154 applies (unlawfully in New Zealand), and 2 years
person is subject to deportation order and deported not

more than 12 months after date on which person became
unlawfully in New Zealand

Section 154 applies (unlawfully in New Zealand), and 5 years
person is subject to deportation order and deported 12

months or more after date on which person became
unlawfully in New Zealand

Section 154 applies (unlawfully in New Zealand), and 5 years
person is subject to deportation order, and it is second or
subsequent time that person has been unlawfully in New

Zealand
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Period of prohibition on
entry (calculated from
Why person deported the date of deportation)

Section 157 applies (sufficient reasons for temporary 5 years
entry class visa holder to be deported)

Section 159 applies (breached resident visa conditions) 5 years

Section 156 applies (visa granted on basis of false iden- permanent prohibition
tity)

Section 158 applies (fraud, forgery, etc, in relation to an permanent prohibition
application)

Section 160 applies (new information as to character permanent prohibition
becomes available)

Section 162 applies (refugee or protection status cancel- permanent prohibition
led for fraud, forgery, etc)

Section 161 applies (residence class visa holder convic- permanent prohibition
ted of specified offence)

Section 163 applies (certified as person constituting permanent prohibition
threat or risk to security)

A person who is liable for deportation is not subject to any period of prohib-
ition on entry if the person—

(a)  1is liable for deportation only on the grounds that the person is unlawfully
in New Zealand; and

(b) leaves New Zealand voluntarily before he or she is served with a deport-
ation order.

For the purposes of subsection (1), the relevant provision for determining why
the person was deported is—

(a)  the provision under which the person became liable for deportation, as
stated in the last deportation order served on the person; or

(b) if no deportation order was served on the person, the provision under
which liability for deportation arose, as stated in the last deportation
liability notice served on the person.

Section 179(1) table: amended, on 7 May 2015, by section 51(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 179(2): replaced, on 7 May 2015, by section 51(2) of the Immigration Amendment Act 2015
(2015 No 48).

Section 179(3): inserted, on 7 May 2015, by section 51(2) of the Immigration Amendment Act 2015
(2015 No 48).

Deported person may not enter New Zealand until costs of deportation
repaid

A person 18 years of age or over who is deported from New Zealand may not
return to New Zealand, or be granted a visa or entry permission, until the per-
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son has repaid any debt due to the Crown in respect of the costs of his or her
deportation.

The requirement of this section is in addition to the period of prohibition on
entry under section 179.

The Minister may reduce or waive any debt due by a person under subsection
(1) in his or her absolute discretion.

Consequences for deported person if person enters or attempts to enter
New Zealand during period of prohibition on entry

Subsection (2) applies to a person who—
(a)  is deported from New Zealand; and

(b)  on deportation, is subject to a period of prohibition on entry to New Zea-
land under section 179 or 180(1); and

(c) attempts to enter or enters New Zealand during the period of prohibition
in one of the following ways:

(i) by boarding a craft, or attempting to board a craft, that is travel-
ling to New Zealand:

(i1)) by arriving in New Zealand:

(iii)) by entering New Zealand.

The period of prohibition on entry to which the person is subject under section
179 restarts as from the later of the following dates:

(a) the date the person attempts to re-enter, if the attempted entry is unsuc-
cessful:

(b) the date the person is once again deported from New Zealand, if the
attempted re-entry is successful.

If, despite a prohibition on entry applying to a person, a person re-enters New
Zealand and the person becomes subject to a further prohibition on entry, the
period of prohibition on entry that applies to the person on the subsequent
deportation is the longest prohibition applicable under the table set out in sec-
tion 179.

Minister may reduce or remove period of prohibition on entry

The Minister may in his or her absolute discretion reduce, or remove alto-
gether, the period of prohibition on entry that would otherwise apply to a per-
son under section 179(1).

A reduction or removal under subsection (1) remains subject to section 180(1),
unless the Minister determines otherwise.
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In this Part, unless the context otherwise requires,—

affected person means a person who is—

(2)

(b)

the subject of an application made by a refugee and protection officer
under section 144 or 147 to the Tribunal in relation to the cessation or
cancellation of recognition of the person as a refugee or a protected per-
son; or

the subject of an application made by the Minister under section 212(2)
to the Tribunal on whether the person has breached the conditions of sus-
pension of his or her liability for deportation

closed hearing, in relation to proceedings in the Tribunal or a court, means
proceedings conducted in the absence of all persons other than—

(a)
(b)

(c)
(d)

(e)
®

€]

the Judge or Judges hearing the case:

the chief executive of the relevant agency, or his or her security-cleared
representative, or both:

the Minister, or his or her security-cleared representative, or both:

if applicable, a refugee and protection officer, or his or her security-
cleared representative, or both:

any special advocate:

any person appointed as counsel assisting the court or as a special
adviser by the Tribunal or the court:

any person authorised by the Tribunal or the court to provide administra-
tive assistance in the proceedings and who has an appropriate security
clearance

matter means—

(a)

(b)

an application made by a refugee and protection officer under section
144 or 147 to the Tribunal in relation to the cessation or cancellation of
recognition of a person as a refugee or a protected person:

an application made by the Minister under section 212(2) to the Tribunal
on whether a person has breached the conditions of suspension of his or
her liability for deportation.

Purpose of Part

The purpose of this Part is—

(2)

to provide comprehensively for the system of appeal and review in
respect of decision making under this Act, including by providing for—
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(b)

(c)

(i)  reconsideration of certain temporary visa applications; and
(i1)  appeals in respect of decisions on residence class visas; and

(i) appeals in respect of decisions concerning recognition of a person
as a refugee or a protected person; and

(iv) appeals against liability for deportation; and

to establish the Immigration and Protection Tribunal, a specialist tribunal
to determine appeals and other matters under this Act; and

to provide for appeals from the decisions of the Tribunal, and deal with
judicial reviews of decisions made under this Act.

Limited right of reconsideration concerning temporary entry class visas

185 Right of reconsideration if onshore application for further temporary visa
declined

(M

2

3)

“)

This section applies to a holder of a temporary visa if—

(a)

(b)
(©)

the holder of the temporary visa (the applicant) is onshore and applies
during the currency of that visa for a further temporary visa; and

the application for the further temporary visa is declined; and

the Minister did not make the decision to decline the application.

The applicant may apply in the prescribed manner for a reconsideration of the
decision to decline a further visa if, and only if,—

(a)

(b)

the application for reconsideration is made not later than 14 days after
the date on which the applicant received notice of the decision to decline
the further visa; and

the applicant is still lawfully in New Zealand at the time of the applica-
tion for reconsideration.

The decision to decline the visa application must be reconsidered by another
immigration officer of equal grade or senior to the one who made the decision,
or by the Minister.

If the decision to decline the visa application is confirmed and no visa is gran-
ted following reconsideration under this section, an immigration officer must
inform the applicant, in writing, of—

(2)
(b)

(c)

the decision; and

in the case of an applicant who still holds a visa, the date on which the
person will have an obligation to leave New Zealand; and

in the case of an applicant who no longer holds a visa,—

(i)  the fact that the person is already obliged to leave New Zealand;
and
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(i1)) the fact that the person may appeal on humanitarian grounds
against his or her liability for deportation not later than 42 days
after the date on which the person received confirmation of the
decision to decline the visa application.

(5) The result of any reconsideration under this section of a decision to decline an
application for a further temporary visa is final and conclusive, and no further
application for reconsideration of that decision may be made.

(6)  The fact that an application for reconsideration has been made under this sec-
tion does not of itself entitle the applicant to remain in New Zealand after the
expiry of the applicant’s current temporary visa, but, until the application for
reconsideration has been determined or withdrawn, the person may not be
deported.

Compare: 1987 No 74 s 31
Limited right of review in respect of temporary entry class visa decisions

186 Limited right of review in respect of temporary entry class visa decisions

(1)  No appeal lies against a decision of the Minister or an immigration officer on
any matter in relation to a temporary entry class visa, whether to any court, the
Tribunal, the Minister, or otherwise.

(2)  Subsection (1) applies except to the extent that section 185 provides a right of
reconsideration for an onshore holder of a temporary visa in the circumstances
set out in that section.

(3) A person may bring review proceedings in a court in respect of a decision in
relation to a temporary entry class visa except if the decision is in relation to
the—

(a)  refusal or failure to grant a temporary entry class visa to a person outside
New Zealand:

(b) cancellation of a temporary entry class visa before the holder of the visa
arrives in New Zealand.

Appeals in relation to residence class visas

187 Rights of appeal in relation to decisions concerning residence class visas

(1)  There is a right of appeal to the Tribunal against a decision concerning a resi-
dence class visa in the following circumstances:

(a) an applicant for a residence class visa may appeal against—

(i)  a decision of an immigration officer to decline to grant the visa
(including in the circumstances described in section 190(2)(b)):

(1))  a decision by the Minister not to grant a residence class visa if
classified information has been relied on in making the decision:
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(b)  aperson outside New Zealand who has been granted a resident visa may
appeal against a decision to cancel the visa under section 65(1):

(c) aperson who has been granted a resident visa may appeal against a deci-
sion to refuse to grant the person entry permission (including in the cir-
cumstances described in section 190(2)(b)).

(2)  However, no appeal lies under this Act in respect of—

(a) a decision by the Minister not to grant a residence class visa (except in
the circumstances described in subsection (1)(a)(ii)); or

(b) a refusal of the Minister or an immigration officer to grant a residence
class visa or entry permission to an excluded person; or

(c)  arefusal or failure of the Minister or an immigration officer to issue an
invitation to apply for a visa; or

(d) a refusal of the Minister or an immigration officer to grant a residence
class visa to a person who has been invited to apply for a visa, if a
ground for the refusal is that the Minister or officer determines that the
person,—

(i)  whether personally or through an agent, in expressing his or her
interest in obtaining an invitation to apply for a visa, submitted
false or misleading information or withheld relevant information
that was potentially prejudicial to the person; or

(i)  did not ensure that an immigration officer was informed of any
material change in circumstances between the time of expressing
interest and the time of the person’s application for the relevant
visa; or

(e) alapse of an application for a residence class visa or of an expression of
interest in obtaining an invitation to apply for a visa; or
(f)  arevocation of an invitation to apply for a visa.

(3) Where a person to whom subsection (1)(b) or (c) applies appeals under this
section, this Act applies as if the decision were a decision to decline an applica-
tion for a residence class visa.

(4)  The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence instruc-
tions applicable at the time the relevant application for the visa was
made; or

(b)  the special circumstances of the appellant are such that consideration of
an exception to those residence instructions should be recommended.

(5)  An appeal under this section must be brought not later than 42 days after the
date the appellant is notified of the decision appealed against.

(6) [Repealed]
(7)  [Repealed]
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A person may bring review proceedings in a court in respect of a decision in
relation to a residence class visa except if the decision is in relation to—

(a)  the refusal or failure to grant a residence class visa to a person outside
New Zealand; or

(b)  the cancellation of a resident visa granted outside New Zealand before
the holder of the visa first arrives in New Zealand as the holder of the
visa.

Compare: 1987 No 74 s 18C(1)—(3)

Section 187(6): repealed, on 7 May 2015, by section 52 of the Immigration Amendment Act 2015
(2015 No 48).

Section 187(7): repealed, on 7 May 2015, by section 52 of the Immigration Amendment Act 2015
(2015 No 48).

Determination of appeal in relation to residence class visa
In determining an appeal under section 187, the Tribunal may—

(a)  confirm the decision appealed against as having been correct in terms of
the residence instructions applicable at the time the application for the
visa was made by the appellant; or

(b) reverse the decision as having been incorrect in terms of the residence
instructions applicable at the time the application for the visa was made
by the appellant; or

(c) note the correctness of the original decision in terms of the residence
instructions applicable at the time the visa application was made on the
basis of the information provided to the Minister or the immigration offi-
cer before the time of the decision, but reverse that decision on the basis
of any information properly made available to the Tribunal that reveals
that the grant of the visa would have been correct in terms of the applic-
able residence instructions; or

(d) note the correctness of the original decision in terms of the residence
instructions applicable at the time the visa application was made on the
basis of the information provided to the Minister or the immigration offi-
cer before the time of the decision, but determine the appeal by cancel-
ling the decision and referring the matter back to the Minister, if he or
she made the decision, or the chief executive, in any other case, for con-
sideration under those residence instructions as if a new visa application
had been made that included any additional information properly provi-
ded to the Tribunal; or

(e) determine the appeal by cancelling the decision and referring the appli-
cation back to the Minister, if he or she made the decision, or the chief
executive, in any other case, for correct assessment in terms of the
applicable residence instructions, where the Tribunal—
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(i)  considers that the decision appealed against was made on the basis
of an incorrect assessment in terms of the residence instructions
applicable at the time the application was made; but

(i)  is not satisfied that the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the
visa or entry permission; or

(f)  confirm the decision as having been correct in terms of the residence
instructions applicable at the time the visa application was made, but
recommend that the special circumstances of the applicant are such as to
warrant consideration by the Minister as an exception to those instruc-
tions.

Where the Tribunal determines to reverse a decision to refuse a visa under sub-
section (1)(b) or (c), the Tribunal must—

(a)  consider whether it is appropriate that conditions should be imposed in
accordance with section 50 when a resident visa is granted to the appel-
lant; and

(b) if it considers that imposing conditions is appropriate, direct the Minister
to impose under that section the conditions specified in its decision
(which may be specified with the degree of generality or particularity
that the Tribunal thinks fit); and

(c) notify the appellant in writing of any conditions imposed.

Where the Tribunal refers an application back to the Minister or the chief
executive under subsection (1)(e), the Tribunal may give him or her the direc-
tions it thinks fit as to how a correct assessment of the application should be
carried out.

The Tribunal must, as soon as practicable, notify the appellant in writing of its
decision on the appeal and the reasons for that decision.
Subject to section 245, the decision of the Tribunal on the appeal is final, and,

except where a court otherwise directs, the Tribunal has no jurisdiction to
reconsider the appeal after the appellant has been notified of the decision.

Compare: 1987 No 74 s 18D

Use of further information in appeals under section 187

In determining an appeal under section 187, the Tribunal may not consider any
information or evidence adduced by the appellant that was not provided to the
Minister or the immigration officer before the time at which the Minister or the
officer made the decision that is the subject of the appeal.

Subsection (1) is subject to subsections (3) to (6).

The Tribunal may consider information or evidence not provided by the appel-
lant to the Minister or the immigration officer before the time of the relevant
decision if—
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(a)  the Tribunal is satisfied that—

(i)  the information or evidence existed at the time the decision to
refuse the visa was made, and would have been relevant to the
making of that decision; and

(i)  the appellant could not, by the exercise of reasonable diligence,
have placed that information or evidence before the Minister or
the immigration officer at the time at which the Minister or the
officer made the decision on the application; and

(ii1) in all the circumstances it is fair to consider the information or
evidence; or

(b)  the Tribunal considers that it is necessary for it to have the information
or evidence for the purpose of considering whether to make a determin-
ation under section 188(1)(f).

The Tribunal may require the chief executive to arrange for an interview to be
conducted with any specified person for any specified purpose and in any spe-
cified manner, and for the report of that interview to be provided to the Tribu-
nal, where—

(a)  the Tribunal considers that the decision under appeal depended, in whole
or in part, upon the recorded results of an interview conducted with the
appellant or with some other person connected with the application; and

(b)  those results involved the recording of an exercise of judgment on the
part of the interviewing officer as opposed to the recording of facts; and

(c)  the Tribunal considers that further written evidence or submissions will
not assist to confirm or test those results.

An interview conducted under subsection (4) may not be conducted by any
immigration officer who has previously interviewed the person.

The Tribunal may, if it considers it fair in all the circumstances to do so, deter-
mine the appeal in the manner set out in section 188(1)(d) where—

(a) it comes to the attention of the Tribunal that any particular event has
occurred after the time at which the Minister or the immigration officer
made the decision on the appellant’s visa application; and

(b)  the Tribunal is satisfied that the event materially affects the applicant’s
eligibility under residence instructions.
Compare: 1987 No 74 s 18F(4)—(6)

Procedure where appeal successful or Tribunal makes recommendation

The Minister or an immigration officer must grant a residence class visa (and if
necessary grant entry permission) to the appellant where the Tribunal reverses
a decision under section 188(1)(b) or (c).

However, nothing in subsection (1) requires a residence class visa or entry per-
mission to be granted to a person—
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(a) until the normal requirements for providing any certificate or other
material that is required before a visa or entry permission can be granted
have been complied with, where the certificate or other material—

(i)  was not supplied to the Minister or the immigration officer con-
cerned before the date on which the decision appealed against was
made; or

i) by reason of the passing of time, is no longer current for the pur-
y p g g p
poses of granting a visa or entry permission under this Act; or

(b)  where, since the date of the decision that is the subject of the appeal, any
matter has arisen or any information has become available in respect of
the person that would disqualify that person from being granted a resi-
dence class visa or entry permission in terms of both—

(i)  the residence instructions applicable at the time of the relevant
visa application; and

(i)  the residence instructions currently applicable.

Where, in reliance on subsection (2)(a), a residence class visa is not immedi-
ately granted to a person who is already in New Zealand, the Minister or an
immigration officer must grant a temporary visa to the person, being a visa that
is current for a period of not less than 6 months.

The Minister must not impose any conditions on a resident visa granted under
subsection (1), unless the Tribunal has directed the Minister to do so under sec-
tion 188(2)(b).

Where the Tribunal makes a recommendation under section 188(1)(f), the Min-
ister—

(@) must consider whether a residence class visa should be granted to the
appellant as an exception to residence instructions; and

(b)  may, if he or she grants a resident visa, impose conditions on the visa in
accordance with section 50.

The Minister is not obliged to give reasons in relation to any decision made as
a result of any consideration under subsection (5), and neither section 27 of this
Act nor section 23 of the Official Information Act 1982 applies in respect of
any such decision.

Compare: 1987 No 74 s 18E

No appeal or review rights in relation to invitations to apply and transit visas

191
(1

No appeal or review rights in relation to invitations to apply

No appeal lies against a decision of the Minister or an immigration officer on
any matter in relation to whether to issue an invitation to apply for a visa,
whether to a court, the Tribunal, the Minister, or otherwise.
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No review proceedings may be brought in any court in respect of any refusal or
failure of the Minister or an immigration officer to issue an invitation to apply
for a visa or to revoke an invitation if an invitation is issued.

No appeal or review rights in relation to transit visas

No appeal lies against a decision of the Minister or an immigration officer on
any matter in relation to a transit visa, whether to a court, the Tribunal, the
Minister, or otherwise.

No review proceedings may be brought in any court in respect of any decision
to refuse to grant or to cancel a transit visa.

Appeals against decisions relating to refugee or protection status

Tribunal consideration of refugee and protection matters

Every appeal relating to whether a person should be recognised as a refugee or
a protected person in New Zealand must be determined in accordance with this
Act.

Every appeal as to whether a person should continue to be recognised as a refu-
gee or a protected person in New Zealand must be determined in accordance
with this Act.

To the extent that an issue is not dealt with in this Act, the Tribunal, in carrying
out its functions in relation to the recognition of a person as a refugee, must act
in a way that is consistent with New Zealand’s obligations under the Refugee
Convention.

The Tribunal, in carrying out its functions in relation to the recognition of a
person as a protected person, must act in a way that is consistent with this Act.

Right of appeal in relation to decisions concerning refugee or protection
status (other than subsequent claims)

A person may appeal to the Tribunal against a decision by a refugee and pro-
tection officer—

(a)  to decline to accept for consideration the person’s claim to be recognised
as a refugee or a protected person on the grounds that—

(i)  in light of an international arrangement or agreement (as defined
in section 134(5)), the person may have lodged, or had the oppor-
tunity to lodge, a claim for refugee status in another country:

(i)  in light of an international arrangement or agreement (as defined
in section 134(5)), the person may have lodged, or had the oppor-
tunity to lodge, a claim for protection in another country:

(b)  under section 134(3) to decline to accept for consideration the person’s
claim to be recognised as a refugee:
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(c)  to decline the person’s claim to be recognised under any of sections 129,
130, and 131 as a refugee or a protected person (whether or not the refu-
gee and protection officer recognised the person as a refugee or a protec-
ted person under the grounds set out in another of those sections, or both
of those other sections):

(d) to cease to recognise the person as a refugee or a protected person under
section 143:

(e) to cancel recognition of a New Zealand citizen as a refugee or a protec-
ted person under section 145.

An appeal under this section must be brought,—

(a)  if the person is in detention under Part 9, not later than 5 working days
after the date on which the appellant is notified of the decision to which
the appeal relates; or

(b)  in any other case, not later than 10 working days after the date on which
the appellant is notified of the decision to which the appeal relates.

The Tribunal may, however, extend the time for lodging an appeal if satisfied
that special circumstances warrant an extension.

To avoid doubt, an appeal right arises under subsection (1)(c) if a person’s
claim is declined on the grounds that the person has the protection of another
country or has been recognised as a refugee by another country and can be
received back and protected there without risk of being returned to a country
where he or she would be at risk of circumstances that would give rise to
grounds for his or her recognition as a refugee or a protected person in New
Zealand.

Subsection (6) applies to a person who is entitled to an appeal under subsection
(1)(a), (b), or (c) and who either—

(a) is liable for deportation and is entitled to a humanitarian appeal in
respect of that liability; or

(b)  would be entitled to a humanitarian appeal in respect of his or her liabil-
ity for deportation, if he or she became liable for deportation.

The person must lodge a humanitarian appeal at the same time as lodging an
appeal under this section (and, in respect of a person to whom subsection (5)(b)
applies, the humanitarian appeal must be conducted as if he or she were a per-
son liable for deportation). If the person is—

(a)  successful on the appeal under this section, the Tribunal must dispense
with its consideration of the person’s humanitarian appeal:

(b)  unsuccessful on the appeal under this section, the Tribunal must consider
the person’s humanitarian appeal.

If the Tribunal dispenses (under subsection (6)(a)) with the consideration of a
person’s humanitarian appeal lodged at the same time as an appeal under sub-
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section (1)(a) or (b), the person may subsequently lodge a humanitarian appeal
only if it is lodged, as required by subsection (6), at the same time as an appeal
under subsection (1)(c).

If the person does not lodge a humanitarian appeal in accordance with subsec-
tion (6), the person is not entitled to a humanitarian appeal against his or her
liability for deportation, whether the liability currently exists or may arise in
the future.

To avoid doubt, nothing in subsection (7) applies to a person who—

(a)  complies with subsection (6); and

(b)  is successful on the appeal under this section; and

(c)  becomes liable for deportation for any reason at some future date.
In subsection (2), working day means a day of the week other than—

(a) a Saturday, a Sunday, Waitangi Day, Good Friday, Easter Monday,
Anzac Day, the Sovereign’s birthday, and Labour Day; and

(ab) if Waitangi Day or Anzac Day falls on a Saturday or a Sunday, the fol-
lowing Monday; and

(b) aday in the period commencing with 25 December in a year and ending
with 2 January in the following year; and

(c)  if 1 January falls on a Friday, the following Monday; and

(d) if 1 January falls on a Saturday or a Sunday, the following Monday and
Tuesday.
Compare: 1987 No 74 s 1290

Section 194(1)(e): amended, on 7 May 2015, by section 53(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 194(6)(a): amended, on 7 May 2015, by section 53(2) of the Immigration Amendment Act
2015 (2015 No 48).

Section 194(6A): inserted, on 7 May 2015, by section 53(3) of the Immigration Amendment Act
2015 (2015 No 48).

Section 194(9)(ab): inserted, on 1 January 2014, by section 8 of the Holidays (Full Recognition of
Waitangi Day and ANZAC Day) Amendment Act 2013 (2013 No 19).

Right of appeal in relation to subsequent claims for refugee or protection
status

A person may appeal to the Tribunal against a decision by a refugee and pro-
tection officer—

(a)  under section 140(1) to refuse to consider a subsequent claim by the per-
son to be recognised as a refugee or a protected person:

(b)  under section 140(3) to refuse to consider a subsequent claim by the per-
son to be recognised as a refugee or a protected person, but only if the
person’s most recent previous claim was declined under Part 6A of the
former Act.


http://legislation.govt.nz/pdflink.aspx?id=DLM113080
http://legislation.govt.nz/pdflink.aspx?id=DLM5655105
http://legislation.govt.nz/pdflink.aspx?id=DLM5655105
http://legislation.govt.nz/pdflink.aspx?id=DLM5655105
http://legislation.govt.nz/pdflink.aspx?id=DLM4929207
http://legislation.govt.nz/pdflink.aspx?id=DLM113031

Reprinted as at
26 November 2018 Immigration Act 2009 Part 7 s 195

2

3)

“)

)

(6)

(7

®)

A person may appeal to the Tribunal against a decision by a refugee and pro-
tection officer to decline a subsequent claim by the person to be recognised
under any of sections 129, 130, and 131 as a refugee or a protected person
(whether or not the refugee and protection officer recognised the person as a
refugee or a protected person under the grounds set out in another of those sec-
tions, or both of those other sections).

An appeal under this section must be brought,—

(a)  if the person is in detention under Part 9, not later than 5 working days
after the date on which the appellant is notified of the decision to which
the appeal relates; or

(b) in any other case, not later than 10 working days after the date on which
the appellant was notified of the decision to which the appeal relates.

The Tribunal may, however, extend the time for lodging an appeal in any par-
ticular case if satisfied that special circumstances warrant an extension.

To avoid doubt, an appeal right arises under subsection (2) if a person’s claim
is declined on the grounds that the person has the protection of another country
or has been recognised as a refugee by another country and can be received
back and protected there without risk of being returned to a country where he
or she would be at risk of circumstances that would give rise to grounds for his
or her recognition as a refugee or a protected person in New Zealand.

Subsection (7) applies to a person who is entitled to appeal under this section
and who either—

(a) s liable for deportation and is entitled to a humanitarian appeal in
respect of that liability; or

(b)  would be entitled to a humanitarian appeal in respect of his or her liabil-
ity for deportation, if he or she became liable for deportation.

The person must lodge a humanitarian appeal at the same time as lodging an
appeal under this section (and, in respect of a person to whom subsection (6)(b)
applies, the humanitarian appeal must be conducted as if he or she were a per-
son liable for deportation). If the person is—

(a)  successful on the appeal under this section, and the Tribunal goes on to
consider the claim and grants the person recognition, it must dispense
with its consideration of the person’s humanitarian appeal:

(b)  successful on the appeal under this section, and the Tribunal goes on to
consider the claim but declines the claim, it must consider the person’s
humanitarian appeal:

(c)  unsuccessful on the appeal under this section, the Tribunal must consider
the person’s humanitarian appeal.

If the person does not lodge a humanitarian appeal in accordance with subsec-
tion (7), the person is not entitled to a humanitarian appeal against his or her
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liability for deportation, whether the liability currently exists or may arise in
the future.

To avoid doubt, nothing in subsection (8) applies to a person who—

(a) complies with subsection (7); and

(b)  is successful on the appeal under this section; and

(c)  becomes liable for deportation for any reason at some future date.

In subsection (3), working day has the meaning given to it in section 194(9).

Section 195(1)(a): amended, on 19 June 2013, by section 17 of the Immigration Amendment Act
2013 (2013 No 39).

Determination of appeal against decision declining to accept for
consideration claim in light of international arrangement or agreement

Where an appeal is brought under section 194(1)(a), the Tribunal must—
(a)  determine the matter de novo; and

(b)  determine whether, in light of any international arrangement or agree-
ment (as defined in section 134(5)) the claimant may have lodged, or
had the opportunity to lodge,—

(i)  aclaim for refugee status in another country:
(i1))  a claim for protection in another country.
The Tribunal may dismiss or allow the appeal.
If the Tribunal allows the appeal,—

(a) it must refer the claim back to a refugee and protection officer for con-
sideration; and

(b) if the appeal relates to a person to whom section 194(5) applies, it must
dispense with its consideration of any humanitarian appeal lodged by the
person in accordance with section 194(6)(a).

To avoid doubt, nothing in subsection (1) requires the Tribunal to seek any

information, evidence, or submissions further to those provided by the appel-

lant.

Section 196(2): amended, on 7 May 2015, by section 54(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 196(3): amended, on 7 May 2015, by section 54(2) of the Immigration Amendment Act 2015
(2015 No 48).

Section 196(3)(b): amended, on 7 May 2015, by section 54(3) of the Immigration Amendment Act
2015 (2015 No 48).

Determination of appeal against decision declining to accept for
consideration certain claims for recognition as refugee
Where an appeal is brought under section 194(1)(b), the Tribunal must—

(a)  determine the matter de novo; and
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(b)  determine whether 1 or more of the circumstances relating to the claim
were brought about by the claimant—

(i)  acting otherwise than in good faith; and

(i1))  for a purpose of creating grounds for recognition under section
129.

For the purposes of determining the matter in subsection (1), the Tribunal must
not treat the actions of any other person in relation to the claim or the claimant
as a mitigating factor.

The Tribunal may dismiss or allow the appeal.
If the Tribunal allows the appeal,—

(a) it must refer the claim back to a refugee and protection officer for con-
sideration; and

(b) if the appeal relates to a person to whom section 194(5) applies, it must,
in accordance with section 194(6)(a), dispense with its consideration of
any humanitarian appeal lodged by the person.

To avoid doubt, nothing in subsection (1) requires the Tribunal to seek any
information, evidence, or submissions further to those provided by the appel-
lant.

Section 197(3): amended, on 7 May 2015, by section 55(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 197(4): amended, on 7 May 2015, by section 55(2) of the Immigration Amendment Act 2015
(2015 No 483).

Section 197(4)(b): amended, on 7 May 2015, by section 55(3) of the Immigration Amendment Act
2015 (2015 No 48).

Determination of appeal against declining of claim for recognition,
cancellation of recognition, or cessation of recognition

Where an appeal is brought under section 194(1)(c), (d), or (e), the Tribunal
must—

(a)  determine the matter de novo; and
(b)  determine, in the following order:

(i)  whether to recognise the person as a refugee on the ground set out
in section 129; and

(1)  whether to recognise the person as a protected person on the
ground set out in section 130; and

(iii) whether to recognise the person as a protected person on the
ground set out in section 131; and

(c) inrelation to the matters in paragraph (b)(ii) and (iii), determine whether
there are serious reasons for considering that the claimant has—
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(i) committed a crime against peace, a war crime, or a crime against
humanity, as defined in the international instruments drawn up to
make provision in respect of such crimes; or

(i) committed a serious non-political crime outside New Zealand
before coming to New Zealand; or

(iii)) been guilty of acts contrary to the purposes and principles of the
United Nations.

However, if the appeal is brought under section 194(1)(e) and relates to a deci-
sion to cancel recognition on the grounds that section 145(b)(i) or (iii) (or both)
apply, the Tribunal must—

(a)  determine the matter de novo; and
(b)  determine whether either or both of the following apply:

(i)  recognition of the person as a refugee or a protected person may
have been procured by fraud, forgery, false or misleading repre-
sentation, or concealment of relevant information:

(i1)  the matters dealt with in Articles 1D, 1E, and 1F of the Refugee
Convention may not have been able to be properly considered by
a refugee and protection officer for any reason, including by rea-
son of fraud, forgery, false or misleading representation, or con-
cealment of relevant information; and

(c) if it finds that either or both of the matters under paragraph (b) do apply,
determine the matters described in subsection (1)(b) and (c); and

(d) if it does not find that either of the matters described in paragraph (b)
applies, allow the appeal.

The Tribunal may dismiss or allow the appeal, but may not refer the claim back
to a refugee and protection officer for reconsideration.

If the Tribunal allows an appeal in relation to a person to whom section 194(5)
applies, the Tribunal must dispense with its consideration of any humanitarian
appeal lodged by the person in accordance with section 194(6)(a).

To avoid doubt, nothing in subsection (1) requires the Tribunal to seek any
information, evidence, or submissions further to those provided by the appel-
lant.

Section 198(1): amended, on 7 May 2015, by section 56(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 198(2): replaced, on 7 May 2015, by section 56(2) of the Immigration Amendment Act 2015
(2015 No 48).

Section 198(3): amended, on 7 May 2015, by section 56(3) of the Immigration Amendment Act 2015
(2015 No 48).

Section 198(4): amended, on 7 May 2015, by section 56(4) of the Immigration Amendment Act 2015
(2015 No 48).

Section 198 compare note: repealed, on 7 May 2015, by section 56(5) of the Immigration Amend-
ment Act 2015 (2015 No 48).
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After successful appeal, Minister to decide immigration status of protected
person who may have committed certain crimes or been guilty of certain
acts

The Minister must make any decision about a person’s immigration status if the
Tribunal has determined that—

(a)  the person is a protected person; and

(b) there are serious reasons under section 198(1)(c) for considering that the
person has committed a crime, or been guilty of any act, described in
that paragraph.

Determination of appeal against refusal or declining of subsequent claim
for recognition as refugee or protected person

Where an appeal is brought under section 195(1)(a), the Tribunal must first
consider—

(a)  whether there has been a significant change in circumstances material to
the appellant’s claim since the previous claim was determined; and

(b)  if so, whether the change in 1 or more of the circumstances was brought
about by the appellant—

(i)  acting otherwise than in good faith; and

(i1))  for a purpose of creating grounds for recognition under any of
sections 129 to 131.

The Tribunal must dismiss the appeal if it determines that—
(a) there is no significant change in circumstances; or

(b)  the change in 1 or more of the circumstances was brought about by the
appellant—

(i)  acting otherwise than in good faith; and

(i1))  for a purpose of creating grounds for recognition under any of
sections 129 to 131.

The Tribunal must consider the claim for recognition in accordance with sec-
tion 198(1) if it—

(a)  determines that there is a significant change in circumstances; and

(b)  does not determine that the change in 1 or more of the circumstances
was brought about by the appellant—

(i)  acting otherwise than in good faith; and

(i1))  for a purpose of creating grounds for recognition under any of
sections 129 to 131.

Where an appeal is brought under section 195(1)(b), the Tribunal must first
consider whether the subsequent claim is manifestly unfounded or clearly abu-
sive, or repeats a previous claim.
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If the Tribunal determines that the subsequent claim is manifestly unfounded or
clearly abusive, or repeats a previous claim, it must dismiss the appeal.

If the Tribunal does not determine that the subsequent claim is manifestly
unfounded or clearly abusive, or repeats a previous claim, it must consider the
claim for recognition in accordance with section 198(1).

Where an appeal is brought under section 195(2), the Tribunal must determine
the matter in accordance with section 198(1), as if the appeal were an appeal to
which that section applied.

If the Tribunal reverses a decision in relation to a person to whom section
195(6) applies, the Tribunal must dispense with its consideration of any
humanitarian appeal lodged in accordance with section 195(7)(a) by the per-
son.

Section 200(1)(b)(ii): amended, on 19 June 2013, by section 17 of the Immigration Amendment Act
2013 (2013 No 39).

Section 200(2)(b)(ii): amended, on 19 June 2013, by section 17 of the Immigration Amendment Act
2013 (2013 No 39).

Section 200(3)(b)(ii): amended, on 19 June 2013, by section 17 of the Immigration Amendment Act
2013 (2013 No 39).

Appeal on facts against liability for deportation

Persons who may appeal to Tribunal on facts

The following persons may appeal to the Tribunal on the facts against their
liability for deportation:

(a) residents whose liability for deportation arises under section 155,
156(1)(b), 158(1)(b), 159, or 160:

(b)  permanent residents whose liability for deportation arises under section
155, 156(1)(b), 158(1)(b), or 160:

(c) persons recognised as refugees or protected persons whose liability for
deportation arises under section 162(1), other than persons described in
subsection (2)(b).

The following persons may not appeal to the Tribunal on the facts against their
liability for deportation:

(a) residents or permanent residents whose liability for deportation arises
under section 156(1)(a), 158(1)(a), 158(2), or 161:

(b)  persons whose liability for deportation arises under section 162(1) and
who have been convicted of an offence where it is established that the
person acquired recognition as a refugee or a protected person by fraud,
forgery, false or misleading representation, or concealment of relevant
information:

(c) persons whose liability for deportation arises by way of a deportation
order under section 163.
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202 Grounds for determining appeal on facts

The Tribunal must allow an appeal against liability for deportation on the facts
where,—

(a) in the case of an appellant liable for deportation under section 155, the
Tribunal is satisfied, on the balance of probabilities, that the resident visa
or permanent resident visa was not granted as a result of an administra-
tive error:

(b)  in the case of an appellant liable for deportation under section 156(1)(b),
the Tribunal is satisfied, on the balance of probabilities, that the resident
visa or permanent resident visa was not granted to the person in a false
identity:

(c) in the case of an appellant liable for deportation under section
158(1)(b)(1), the Tribunal is satisfied, on the balance of probabilities, that
none of the information provided in relation to the person’s application,
or purported application, for a residence class visa or entry permission
was fraudulent, forged, false, or misleading, and no relevant information
was concealed:

(ca) in the case of an appellant liable for deportation under section
158(1)(b)(ii), the Tribunal is satisfied, on the balance of probabilities,
that none of the information provided in relation to the person’s, or any
other person’s, application, or purported application, for a visa on the
basis of which the residence class visa was granted was fraudulent,
forged, false, or misleading, and no relevant information was concealed:

(d) in the case of an appellant liable for deportation under section 159, the
Tribunal is satisfied, on the balance of probabilities, that—

(i)  the conditions of the resident visa were met; or

(i)  the resident has not materially breached the conditions of his or
her visa:

(e) in the case of an appellant liable for deportation under section 160, the
Tribunal is satisfied, on the balance of probabilities, that—

(i)  the new information was not material to the applicant’s character
as at the time the visa was granted; or

(i)  the person would have been eligible for the grant of the visa under
this Act or immigration instructions:

(f)  in the case of an appellant liable for deportation under section 162, the
Tribunal is not satisfied that—

(i)  the person’s recognition as a refugee or a protected person may
have been procured by fraud, forgery, false or misleading repre-
sentation, or concealment of relevant information; or
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(i1)  the matters dealt with in Articles 1D, 1E, and 1F of the Refugee
Convention may not have been able to be properly considered by
a refugee and protection officer (or a refugee status officer under
the former Act) for any reason, including by reason of fraud, for-
gery, false or misleading representation, or concealment of rele-
vant information.

Section 202(c): replaced, on 7 May 2015, by section 57 of the Immigration Amendment Act 2015
(2015 No 48).

Section 202(ca): inserted, on 7 May 2015, by section 57 of the Immigration Amendment Act 2015
(2015 No 48).
Process when entitlement to appeal on facts and humanitarian grounds

A person who is entitled to and wishes to appeal both on the facts and on
humanitarian grounds must lodge both appeals together within the relevant
time limits.

Where practicable, the Tribunal must consider both appeals together, but—
(a)  must first consider the appeal on the facts; and

(b) may dispense with its consideration of the humanitarian appeal if the
appellant’s appeal on the facts is successful.

This section is subject to sections 194(6) and 195(7).

Special process where refugee or protection status acquired through fraud,
etc

Subject to subsections (2) and (3), where a person who is liable for deportation
under section 162 appeals against liability for deportation, the Tribunal must, in
addition to considering the appeal on the facts (if any) or on humanitarian
grounds (if lodged), determine whether the person is currently a refugee or a
protected person in terms of sections 129 to 131.

If the Tribunal has allowed an appeal on the facts under section 202(f), the Tri-
bunal need not consider—

(a)  whether the person is currently a refugee or a protected person; or
(b)  any humanitarian appeal brought by the person.

If the Tribunal does not allow an appeal on the facts under section 202(f), the
Tribunal must—

(a) first determine whether to recognise the person as a refugee or a protec-
ted person in terms of sections 129, 130, and 131; and

(b) if it does not recognise the person as a refugee or a protected person,
then determine any humanitarian appeal by the person.

When determining whether to recognise a person as a refugee or a protected
person for the purposes of this section, the Tribunal must determine the matter
in accordance with section 198(1).
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205 Special process if refugee or protected person liable for deportation under
section 161
(1)  This section applies if—
(a) a refugee or a protected person is liable for deportation under section
161; and
(b) a refugee and protection officer has determined that the deportation of
the person is not prohibited under section 164; and
(c)  the person appeals against that determination under section 161(2)(b).
(2)  The Tribunal must—
(a)  first determine whether the deportation of the person is prohibited under
section 164; and
(b) if it determines that the deportation of the person is not prohibited, then
determine any appeal on humanitarian grounds brought by the person.
Appeal on humanitarian grounds against liability for deportation
206 Who may appeal to Tribunal on humanitarian grounds
(1)  The following persons may appeal to the Tribunal on humanitarian grounds
against their liability for deportation:
(a)  aperson liable for deportation under section 154 on the grounds of being
unlawfully in New Zealand:
(b) a temporary visa holder or interim visa holder liable for deportation
under section 155, 156, or 157:
(c) aresident or permanent resident liable for deportation under section 155,
156, 158, 159, 160, or 161:
(d) aperson liable for deportation under section 162.
(2)  No person may appeal to the Tribunal on humanitarian grounds—
(a) against any liability for deportation arising from the expiry or cancella-
tion of a limited visa; or
(b) if he or she is a person to whom section 115, 154(5), 210(2), or 216(2)
applies; or
(c) whose liability for deportation arises by way of a deportation order
under section 163; or
(d) if he or she holds a limited visa and is liable for deportation under sec-
tion 155, 156, or 157; or
(e)  if the person is liable for deportation under section 155 because he or she
re-entered New Zealand while subject to a period of prohibition on entry.
(3) No person may appeal to the Tribunal on humanitarian grounds against his or

her liability for deportation if the person has—
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(a) failed to lodge a humanitarian appeal at the same time as lodging an
appeal in relation to a claim or a subsequent claim, where he or she is
required to do so under this Act; or

(b)  had a humanitarian appeal heard by the Tribunal in relation to a claim or
a subsequent claim.

Section 206(2)(b): amended, on 7 May 2015, by section 58(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 206(2)(c): amended, on 7 May 2015, by section 58(2) of the Immigration Amendment Act
2015 (2015 No 48).

Section 206(2)(d): inserted, on 7 May 2015, by section 58(3) of the Immigration Amendment Act
2015 (2015 No 43).

Section 206(2)(e): inserted, on 7 May 2015, by section 58(3) of the Immigration Amendment Act
2015 (2015 No 48).

Grounds for determining humanitarian appeal

The Tribunal must allow an appeal against liability for deportation on humani-
tarian grounds only where it is satisfied that—

(a)  there are exceptional circumstances of a humanitarian nature that would
make it unjust or unduly harsh for the appellant to be deported from
New Zealand; and

(b) it would not in all the circumstances be contrary to the public interest to
allow the appellant to remain in New Zealand.

In determining whether it would be unjust or unduly harsh to deport from New
Zealand an appellant who became liable for deportation under section 161, and
whether it would be contrary to the public interest to allow the appellant to
remain in New Zealand, the Tribunal must have regard to any submissions of a
victim made in accordance with section 208.

Compare: 1987 No 74 ss 47(3), 105(1A)

Right of victims to make submission on appeal

In determining a humanitarian appeal by a person who becomes liable for
deportation under section 161, the Tribunal must have regard to—

(a) any written submissions made to it by a victim of an offence or offences
of which the appellant has been convicted and from which the liability
for deportation arose; and

(b) any relevant written submissions made by a victim to the Minister under
section 173.

In addition to, or instead of, making written submissions under this section, the
victim may, with the leave of the Tribunal, make oral submissions to the Tribu-
nal at the hearing.

The Tribunal must make available to a lawyer or agent acting for the appellant,
on a request by the appellant, a copy of all written submissions made by the
victim under section 173 or this section.
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The Tribunal, or a lawyer or agent acting for the appellant, must, on a request
for the purpose, show the appellant a copy of all written submissions made by
the victim under section 173 or this section. However, the appellant may not
keep a copy of any of those submissions.

Despite subsections (3) and (4), the Tribunal may withhold from the appellant
and every lawyer or agent acting for the appellant (if any) either or both of the
following if, in the Tribunal’s opinion, that withholding is necessary to protect
the physical safety or security of the victim concerned:

(a)  any part of the victim’s written submissions under section 173, whether
or not that part was withheld by the Minister under section 173(4):

(b) any part of the victim’s written submissions under this section.

Despite subsection (1), the Tribunal must not have regard to any part of the vic-
tim’s submissions that is withheld under subsection (5).

In this section, victim means a victim of an offence of a kind referred to in
section 29 of the Victims’ Rights Act 2002.

Orders on determination of appeal

Tribunal may make orders considered necessary on allowing appeal
against liability for deportation

If the Tribunal decides that an appeal against liability for deportation should be
allowed, it may order that an immigration officer take such steps as it considers
necessary to give effect to its decision.

Tribunal may order grant of visa on allowing appeal against liability for
deportation

Without limiting section 209, if the Tribunal decides that an appeal against
liability for deportation should be allowed in the case of a person who is
unlawfully in New Zealand or is the holder of a temporary entry class visa, the
Tribunal may order an immigration officer to grant the successful appellant—

(a) a resident visa subject to such conditions (if any) as the Tribunal deter-
mines; or

(b) a temporary visa for a period not exceeding 12 months subject to such
conditions (if any) as the Tribunal determines.

If a temporary visa is granted following an order made under subsection (1)(b),
no further appeal against liability for deportation may be brought by the holder
upon the expiry of the visa or upon the holder earlier becoming liable for
deportation.

The Tribunal may order the imposition of any condition on the grant of a resi-
dent visa that it thinks fit, having regard to the reasons why the appellant was
able to demonstrate exceptional circumstances of a humanitarian nature or why
it was not contrary to the public interest to allow the appellant to remain in
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New Zealand, whether or not the condition is of a kind authorised by residence
instructions.

To avoid doubt, the Tribunal may order an immigration officer to grant a visa,
and the officer must grant the visa, even though the person would normally be
prohibited from being granted a visa under section 15 or 16.

If the Tribunal orders the imposition of any condition on a visa,—

(a) the condition must be treated as if it were a condition imposed by the
Minister under section 50 or 52 (as the case may be); and

(b)  the condition must be notified to the visa holder in writing; and

(c)  section 56(1) requires the holder to comply with the conditions of the
visa.

The chief executive must ensure that the terms of an order given under this sec-
tion are complied with.
Compare: 1987 No 74 s 52

Effect of successful appeal against liability for deportation

If the Tribunal allows an appeal under this Part against liability for deportation,
the appellant’s liability is cancelled and subsection (2), (3), or (4) applies, as
the case may be.

If the appellant is in custody under this Act, an immigration officer must imme-
diately notify, in writing, the manager or other person in charge of the prison or
other premises in which the appellant is detained that the appellant’s liability
for deportation is cancelled, and the appellant must be immediately released.

If the appellant is subject to residence or reporting requirements under section
315, an immigration officer must immediately notify, in writing, the appellant
(and, if applicable, his or her guarantor) that the appellant’s liability for deport-
ation is cancelled, and the appellant ceases to be subject to those requirements.
If the appellant has been released on conditions under section 320, an immigra-
tion officer must immediately notify, in writing, the appellant that his or her
liability for deportation is cancelled, and the appellant ceases to be subject to
those conditions.

Subsection (1) applies unless—
(a)  the appeal concerned is a humanitarian appeal; and
(b)  the appellant is a resident or a permanent resident; and

(c) the Tribunal instead suspends the appellant’s liability for deportation
under section 212.

Nothing in this section limits section 209.
Compare: 1987 No 74 s 107
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Tribunal may suspend liability for deportation on allowing humanitarian
appeal

On allowing any humanitarian appeal the Tribunal may, in the case of a resi-
dent or permanent resident, make an order suspending the appellant’s liability
for deportation for a period not exceeding 5 years, subject to such conditions (if
any) as the Tribunal determines.

If a person’s liability for deportation has been suspended by the Tribunal under
subsection (1), the Minister may subsequently apply to the Tribunal for a deter-
mination on whether the person has failed to meet any condition imposed by
the Tribunal.

If the Tribunal determines that the person has failed to comply with any condi-

tion,—

(a)  the Tribunal may reactivate the person’s liability for deportation by caus-
ing an immigration officer to serve a deportation liability notice on the
person that sets out the grounds of the reactivation; and

(b)  the person has 28 days from the date the notice is served to leave New
Zealand before he or she may be deported.

In the case of a person in imprisonment, the period referred to in subsection (1)

commences on the date of the person’s release from imprisonment.

The suspension of a person’s liability for deportation does not prevent the per-
son from becoming liable for deportation on other grounds.

Effect of suspension

If a person’s liability for deportation is suspended by the Tribunal under section
212, during the period of the suspension—

(a)  subsection (2), (3), or (4) applies, as the case may be; and
(b)  the person may not apply for a visa of a different class or type; and

(c)  the processing of any application made by the person for a visa of a dif-
ferent class or type must be suspended; and

(d) subject to sections 9 and 10 of the Citizenship Act 1977 and section
7(1)(b)(i) of the Citizenship (Western Samoa) Act 1982, the person may
not be granted citizenship on the basis of meeting a requirement (or
requirements) for the grant of New Zealand citizenship that the person
hold a residence class visa.

If the person is in custody under this Act, an immigration officer must immedi-
ately notify, in writing, the manager or other person in charge of the prison or
other premises in which the person is detained that the person’s liability for
deportation is suspended, and the person must be immediately released.

If the person is subject to residence or reporting requirements under section
315, an immigration officer must immediately notify, in writing, the person and
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the person’s guarantor (if applicable) that the person’s liability for deportation
is suspended, and the person ceases to be subject to those requirements.

If the person has been released on conditions under section 320, an immigra-
tion officer must immediately notify, in writing, the person that his or her
liability for deportation is suspended, and the person ceases to be subject to
those conditions.

If the Minister determines that a person has met any conditions imposed by the
Tribunal under section 212(1) for the duration of the suspension, the Minister
must cancel the person’s liability for deportation and notify the Tribunal
accordingly.

If the Tribunal did not impose conditions on the person under section 212(1)
and the period of suspension has expired, the Minister must cancel the person’s
liability for deportation and notify the person and the Tribunal accordingly.

Effect of suspension on appeal

This section applies if the Minister suspends a person’s liability for deportation,
and the person has lodged an appeal under this Part against that liability.

If the person does not withdraw the appeal, the Tribunal may, on the applica-
tion of the person, adjourn any appeal on humanitarian grounds lodged by the
person.

If the person’s liability for deportation is cancelled under section 172 or 174(2),
the Tribunal may dispense with its consideration of any aspects of the appeal
that have not been determined at that point.

If the person is served with a deportation liability notice under section 172(3),
the Tribunal must then continue to determine any aspects of the person’s appeal
that have not yet been determined.

To avoid doubt, a suspension of liability for deportation does not affect any
time limit by which an appeal must be lodged under this Act.

Tribunal may reduce or remove period of prohibited entry under
deportation order

On declining an appeal against liability for deportation, the Tribunal may in its
absolute discretion order the reduction, or removal altogether, of the period of
any prohibition on entry to New Zealand that would otherwise apply under sec-
tion 179 following the person’s deportation from New Zealand.

A reduction or removal under subsection (1) remains subject to section 180(1),
unless the Tribunal otherwise orders.

Tribunal may make order delaying deportation if appeal unsuccessful

On declining an appeal against liability for deportation, if the Tribunal con-
siders it necessary to enable the appellant to remain in New Zealand for the
purposes of getting his or her affairs in order, it may order—
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(a)  that the deportation of the appellant be delayed for a period not exceed-
ing 12 months, commencing on the date of the Tribunal’s decision; or

(b) that a temporary entry class visa, valid for a period not exceeding 12
months, commencing on the date of the Tribunal’s decision, be granted
to the appellant.

(2)  If the Tribunal orders the grant of a visa under subsection (1)(b), no further
appeal against liability for deportation may be brought by the holder upon the
expiry of the visa or upon the holder earlier becoming liable for deportation.

Immigration and Protection Tribunal

217 Immigration and Protection Tribunal

(1)  For the purposes of this Act there is a tribunal called the Immigration and Pro-
tection Tribunal.

(2)  The functions of the Tribunal are—
(a)  to determine appeals against—
(1)  decisions to decline to grant residence class visas:

(i1)  decisions in relation to recognition as a refugee or a protected per-
son:

(iii))  decisions to cease to recognise a person as a refugee or a protected
person:

(iv)  decisions to cancel the recognition of a New Zealand citizen as a
refugee or a protected person:

(v)  liability for deportation:
(b)  to determine applications—

(i)  made by refugee and protection officers in relation to the cessa-
tion of recognition of a person as a refugee or a protected person,
if the recognition was originally determined by the Tribunal (or by
the Refugee Status Appeals Authority under the former Act):

(i) made by refugee and protection officers in relation to the cancella-
tion of recognition of a New Zealand citizen as a refugee or a pro-
tected person, if the recognition was originally determined by the
Tribunal (or by the Refugee Status Appeals Authority under the
former Act):

(i11)) made by the Minister under section 212(2) on whether a person
has failed to meet his or her conditions of suspension of liability
for deportation:

(c)  to deal with certain transitional matters arising from the repeal of the
Immigration Act 1987, in accordance with Part 12 of this Act.

167


http://legislation.govt.nz/pdflink.aspx?id=DLM108017

Reprinted as at

Part 7s 218 Immigration Act 2009 26 November 2018

218
(D

2

219
(1)

2

€)

“)

168

Nature of Tribunal

The Tribunal is a specialist body that has the role of deciding appeals and mat-
ters by making findings of fact, applying the relevant law, and making a deter-
mination.

In carrying out its role, the proceedings of the Tribunal in any particular case
may be, as the Tribunal thinks fit,—

(a) ofan inquisitorial nature; or
(b) ofan adversarial nature; or

(c)  of both an inquisitorial and an adversarial nature.

Membership of Tribunal
The Tribunal consists of—
(a)  achair, being a District Court Judge:

(b)  such other members as may be appointed under subsection (3), being
lawyers who have held a practising certificate for at least 5 years or have
other equivalent or appropriate experience (whether in New Zealand or
overseas):

(c) arepresentative of the United Nations High Commissioner for Refugees,
to serve as an ex officio member in relation to matters relating to refu-
gees:

(d) a District Court Judge seconded to the Tribunal under section 240 to
exercise the jurisdiction of the Tribunal in relation to proceedings
involving classified information.

The chair of the Tribunal is appointed by the Governor-General on the advice
of the Attorney-General, given after consultation with the Minister of Justice
and the Minister.

The other members of the Tribunal are appointed by the Governor-General on
the recommendation of the Minister of Justice made in consultation with the
Minister.

None of the following persons may be appointed as a member of the Tribunal:
(a)  an immigration officer; or
(b)  arefugee and protection officer; or
(c) any person who at any time in the previous 5 years has been—
(i)  an immigration officer; or
(i1))  arefugee and protection officer; or

(iil) an immigration officer, a visa officer, or a refugee status officer
under the former Act.

Section 219(3): amended, on 14 November 2018, by section 100 of the Tribunals Powers and Proced-
ures Legislation Act 2018 (2018 No 51).
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If the chair or another member of the Tribunal becomes incapable of acting by
reason of illness, absence, or other sufficient cause, or if another member
appointed under section 219(1)(b) considers it is not proper or not desirable
that he or she should adjudicate on a specified matter, the Governor-General,—

(a)  on the recommendation of the Attorney-General, after consultation with
the Minister of Justice and the Minister, may appoint a suitable person as
the acting chair for the period or purpose stated in the appointment:

(b)  on the recommendation of the Minister of Justice, after consultation with
the Minister, may appoint a suitable person as an acting member for the
period or purpose stated in the appointment.

No person may be appointed as an acting chair or acting member unless he or
she is eligible for appointment to the relevant position.

An acting chair or other member, while acting in that position, is to be treated
as the chair or other member.

No appointment of an acting chair or other member, no act done by an acting
chair or other member, and no act done by the Tribunal may be questioned in
any proceedings on the ground that the occasion for the appointment had not
arisen or had ceased.

Section 219A: inserted, on 14 November 2018, by section 101 of the Tribunals Powers and Proced-
ures Legislation Act 2018 (2018 No 51).

Role of chair of Tribunal

In addition to deciding appeals and matters in the Tribunal, the chair of the Tri-
bunal is responsible for—

(a) making such arrangements as are practicable to ensure that the members
of the Tribunal discharge their functions—

(i)  in an orderly and expeditious manner; and
(1)  in a way that meets the purposes of this Act; and

(b)  directing the education, training, and professional development of mem-
bers of the Tribunal; and

(¢)  dealing with complaints made about members of the Tribunal.
Without limiting subsection (1), the chair of the Tribunal may—

(a)  issue practice notes (not inconsistent with this Act or any regulations
made under it) for the purposes of regulating the practice and procedure
of the Tribunal and for the guidance of other members of the Tribunal,
officers of the Tribunal, and parties before the Tribunal:

(b)  develop a code of conduct for members of the Tribunal:

(c) require particular members of the Tribunal to determine particular
appeals.
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Section 220(2)(a): amended, on 14 November 2018, by section 102 of the Tribunals Powers and Pro-
cedures Legislation Act 2018 (2018 No 51).

Exercise of jurisdiction

For the purpose of any appeal or matter in its jurisdiction, the Tribunal consists
of 1 member, except as provided in this section.

The chair of the Tribunal may direct that, because of the exceptional circum-
stances of any case, the case is to be heard and determined by more than 1
member. In any such case the chair must designate—

(a) the members who are to hear and determine the case (being not more
than 3 members); and

(b) the member who is to be the presiding member for the purposes of the
hearing and determination.

Where a case before the Tribunal relates to a refugee or a claimant for refugee
status,—

(a) the ex officio member referred to in section 219(1)(c) may hear and be
involved in the determination of the case; but

(b) this is in addition to the other member or members of the Tribunal
required under subsection (1) or (2).

Procedure for determining appeals and matters generally
The Tribunal must determine an appeal or matter with all reasonable speed.

The chair of the Tribunal may decide the order in which appeals and matters
are to be heard generally, or in any particular circumstances.

No decision on an appeal or matter is to be called into question on the basis
that the appeal or matter ought to have been heard or decided earlier or later
than any other appeal, matter, or category of appeal or matter.

The Tribunal may regulate its procedures as it sees fit, subject to this Act and
any regulations made under this Act.

This section is subject to section 257.

Chair to ensure appeals and matters heard expeditiously

The chair of the Tribunal must make such directions as are necessary to ensure
that appeals and matters are heard in an orderly and expeditious manner.

Subsection (3) applies if—

(a)  more than 1 appeal is lodged by the same person whether or not—
(i)  relating to substantially the same set of circumstances; or
(i1))  lodged at the same time; or

(b)  appeals or matters that are lodged by different persons—

(i)  are associated because—
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(A) of the relationship of the appellant or appellants or affected
person or persons; or

(B) they relate to the same person; and
(i1)  relate to substantially the same set of circumstances; or

(c) an appeal or matter is lodged and a previous appeal or matter has already
been determined in respect of the same person.

If this subsection applies, the chair may, for the purposes of complying with
subsection (1), direct that—

(a)  the appeals or matters be determined by the same member of the Tribu-
nal; or

(b)  the appeals or matters be determined together by the same member of
the Tribunal; or

(c)  the appeal or matter be determined by the same member of the Tribunal
who determined the previous appeal or matter.

Tribunal may dismiss frivolous or vexatious appeal

The Tribunal may at any time dismiss an appeal that it is satisfied is frivolous
or vexatious.

224AA Tribunal may strike out, determine, or adjourn appeal

(M

2

224A
(1)

The Tribunal may strike out, in whole or in part, a proceeding if satisfied that
it—

(a)  discloses no reasonable cause of action; or
(b)  islikely to cause prejudice or delay; or

(c) is frivolous or vexatious; or

(d) 1is otherwise an abuse of process.

If a party is neither present nor represented at the hearing of a proceeding, the
Tribunal may,—

(a)  if the party is required to be present, strike out the proceeding; or
(b)  determine the proceeding in the absence of the party; or

(c) adjourn the hearing.

Section 224AA: inserted, on 14 November 2018, by section 103 of the Tribunals Powers and Proced-
ures Legislation Act 2018 (2018 No 51).

Annual report on performance of Tribunal’s functions

The chair of the Tribunal must, in each year, provide a report to the Minister of
Justice, the Minister of Immigration, and the Minister for Courts on the per-
formance of the Tribunal’s functions under this Act in respect of the financial
year ending in that year.
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The report must include details of both the number of determinations and the
nature of the determinations made by the Tribunal in the period to which the
report relates.

The Minister of Justice must present a copy of the report to the House of Rep-
resentatives as soon as practicable after it is provided to that Minister.

Section 224A: inserted, on 7 May 2015, by section 59 of the Immigration Amendment Act 2015
(2015 No 48).

Procedure for appeals and matters

How appeal or matter lodged

An appeal or matter must be lodged in the prescribed manner and be accom-
panied by the prescribed fee (if any).

The appellant or affected person must—

(a)  provide the Tribunal with a contact address and an address for service;
and

(b) notify the Tribunal in a timely manner of a change in either of those
addresses.

[Repealed]

[Repealed]

Section 225(2)(a): replaced, on 7 May 2015, by section 60(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 225(2)(b): amended, on 7 May 2015, by section 60(2) of the Immigration Amendment Act
2015 (2015 No 43).

Section 225(3): repealed, on 7 May 2015, by section 60(3) of the Immigration Amendment Act 2015
(2015 No 48).

Section 225(4): repealed, on 7 May 2015, by section 60(3) of the Immigration Amendment Act 2015
(2015 No 48).

Proceedings on appeal or matter

It is the responsibility of an appellant or affected person to establish his or her
case or claim, and the appellant or affected person must ensure that all informa-
tion, evidence, and submissions that he or she wishes to have considered in
support of the appeal or matter are provided to the Tribunal before it makes its
decision on the appeal or matter.

Where an appeal or matter is lodged,—

(a)  subject to agreement between the Tribunal and the chief executive, the
Tribunal must give the chief executive a copy of the notice of appeal or
matter and any information, evidence, or submissions lodged by the
appellant or affected person; and

(b)  the chief executive must, in the time allowed by the Tribunal for the pur-
pose, lodge with the Tribunal any file relevant to the appeal or matter
that is held by the Department.
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The Minister, the chief executive, or a refugee and protection officer may also,
in the time allowed by the Tribunal for the purpose, lodge with the Tribunal
any other information, evidence, or submissions in relation to the appeal or
matter as he or she thinks fit.

Compare: 1987 No 74 ss 18F(3), 129P(1)

Minister or Department is party to proceedings

The Minister, the chief executive, or a refugee and protection officer, as the
case may be, is a party to any proceedings under this Act, including proceed-
ings involving classified information.

Information Tribunal may consider

When considering an appeal or a matter, the Tribunal may seek information
from any source.

However, the Tribunal is not obliged to seek any information, evidence, or sub-
missions further to those provided by the appellant or the affected person and
the Minister, the chief executive, or a refugee and protection officer (as the case
may be), and may determine the appeal or matter only on the basis of the infor-
mation, evidence, and submissions provided by those persons.

Compare: 1987 No 74 ss 18F(2), 129P(2), 129S

Tribunal may require chief executive to provide information

The Tribunal may require the chief executive to seek and provide information
relevant to an appeal or matter, and the chief executive must comply, to the
extent practicable, with such a requirement.

Where the chief executive provides information to the Tribunal under subsec-
tion (1), the chief executive must be treated as an agent of the Tribunal for the
purposes of the Official Information Act 1982 and the Privacy Act 1993.

No party to the appeal or matter may request the Tribunal to exercise its powers
under this section.

This section is subject to section 35(3).
Compare: 1987 No 74 ss 18F(3), 129P(4)

Tribunal must disclose prejudicial information

Except as provided in subsection (3), the Tribunal must disclose to the appel-
lant or affected person, and give the appellant or affected person an opportunity
to rebut or comment on, information or material that—

(a) is provided to the Tribunal by a source other than the appellant or
affected person; and

(b)  is or may be prejudicial to the appellant or affected person; and

(c)  the Tribunal intends to take into account in determining the appeal or
matter.
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The Tribunal must set a reasonable time within which the appellant or affected
person may rebut or comment on the information or material.

Subsection (1) does not require the Tribunal to disclose any information or
material if—

(a)  the disclosure would be likely to endanger the safety of any person; or

(b) it is classified information that the Tribunal must keep confidential and
must not disclose under section 259.

The Tribunal must, however, notify the appellant or affected person of the fact
of any non-disclosure on the grounds specified in subsection (3).
Compare: 1987 No 74 s 18F(7)—(9)

Findings of credibility and fact

On any appeal or matter, the Tribunal may rely on any finding of credibility or
fact—

(a) by the Tribunal in any previous appeal or matter determined by the Tri-
bunal that involved the appellant or affected person; or

(b) by any appeals body in any previous appeal or matter determined by the
appeals body that involved the appellant or affected person.

A person may not challenge any finding of credibility or fact that may be relied
on by the Tribunal under subsection (1).

For the purposes of subsection (1)(b), matter includes an application by a refu-
gee status officer under section 129L(1)(f) of the former Act.

Compare: 1987 No 74 s 129P(9)

Tribunal may require provision of biometric information

For the purposes of assisting the Tribunal to determine an appeal or matter, the
Tribunal may require the appellant or affected person to allow biometric infor-
mation to be collected from him or her.

When Tribunal must or may provide oral hearing

The Tribunal must provide an oral hearing in the case of an appeal against
liability for deportation by a resident or permanent resident.

The Tribunal may, in its absolute discretion, provide an oral hearing in any
other appeal against liability for deportation.

The Tribunal must provide an oral hearing in the case of an appellant or
affected person currently or previously recognised as a refugee or a protected
person, or a claimant for such recognition, unless—

(a)  the person was interviewed by a refugee and protection officer (or a ref-
ugee status officer under the former Act) in the course of determining
the relevant issue at first instance or, having been given an opportunity
to be interviewed, failed to take that opportunity; and
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(b)  the Tribunal considers that the appeal or other contention of the per-
son—

(i)  is prima facie manifestly unfounded or clearly abusive; or
(i1)  relates to a subsequent claim for refugee or protection status.

The Tribunal may, in its absolute discretion, provide an oral hearing in the case
of an appeal that relates to a subsequent claim for refugee or protection status.

Section 233: replaced, on 19 June 2013, by section 9 of the Immigration Amendment Act 2013 (2013
No 39).

Decision on papers in other circumstances

Despite section 233, the Tribunal may determine an appeal or matter without
an oral hearing if the appellant or affected person fails without reasonable
excuse to attend a hearing notified by the Tribunal.

Except as otherwise provided in section 233 (as subject to subsection (1) of this
section), the Tribunal must determine an appeal or matter on the papers.

Tribunal may issue single decision when appeals or matters heard together

In any proceedings in which more than 1 appeal or matter is heard together, the
Tribunal may issue a single decision in respect of the appeals or matters.

Appeals against deportation liability where person serving prison sentence

Where a person appealing against his or her liability for deportation is serving
a sentence of imprisonment in a prison, the Tribunal must, with a view to deter-
mining the appeal before the person’s release, consider and determine any
appeal on humanitarian grounds as close as practicable to the date of the per-
son’s parole eligibility date or (in the case of a person serving a short-term sen-
tence) statutory release date.

In this section, parole eligibility date, short-term sentence, and statutory
release date have the meanings given in section 4 of the Parole Act 2002.

Procedure

Schedule 2 applies in relation to the proceedings of the Tribunal.

Withdrawal of appeal or matter
An appeal to the Tribunal may be withdrawn by the appellant at any time.

A matter lodged with the Tribunal may be withdrawn by the applicant at any
time.

If a person withdraws an appeal against liability for deportation, the person
may be served with a deportation order and the person’s deportation may be
executed.

In any other case, if an appeal is withdrawn, the decision appealed against
stands.
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(1) A person’s appeal to the Tribunal is deemed to be withdrawn when the person
leaves New Zealand if the appeal is—
(a) an appeal against liability for deportation, if the appeal is brought by a
person liable for deportation under any of sections 154 to 158, 161, and
162; or
(b) an appeal against a decision to decline recognition as a refugee or a pro-
tected person; or
(c) an appeal against a decision to cease to recognise a person as a refugee
or a protected person.

(2)  Subsection (1) does not apply if—

(a)  the person’s liability for deportation has been suspended under section
172(2); and
(b)  the person leaves New Zealand during the suspension period.

(3) In determining whether a person has left New Zealand, the Tribunal may rely
on a certificate made under section 366(2)(17).

Special procedure where classified information involved

240 How proceedings involving classified information to be conducted by
Tribunal

(1)  If proceedings before the Tribunal involve classified information, the Tribunal
must consist of—

(a)  the chair of the Tribunal; or
(b)  the chair of the Tribunal and 1 or 2 other members.
(2)  If subsection (1)(b) applies, each member must be—
(a) amember of the Tribunal who is a District Court Judge; or
(b)  anominated District Court Judge.
(3) In this section, nominated District Court Judge means—
(a)  the Chief District Court Judge; or
(b) a District Court Judge (other than the chair of the Tribunal) nominated
by the Chief District Court Judge to be seconded to the Tribunal to exer-
cise its jurisdiction in relation to proceedings involving classified infor-
mation.

(4)  For the purposes of subsection (2)(b), the Chief District Court Judge may nom-
inate a maximum of 2 District Court Judges (other than himself or herself) at
any one time.

241 Presentation of classified information to Tribunal

(1)  The Tribunal must be given access to classified information that—

176



Reprinted as at
26 November 2018 Immigration Act 2009 Part 7 s 242

2

3)

“)

&)

242
(D)

2

3)

“)

(a)  was relied on to make a decision that is on appeal to the Tribunal; or

(b)  is first raised in the course of an appeal to, or a matter before, the Tribu-
nal.

Before holding a substantive hearing on the appeal or matter, the Tribunal must
hold a closed hearing at which the chief executive of the relevant agency
makes a presentation on the classified information (a preliminary hearing).
The purpose of the preliminary hearing is not to enable the Tribunal to consider
or determine the matters in section 243, but to enable the Tribunal, the special
advocate, and counsel assisting the court and the special adviser (if any and if
relevant) to understand the classified information and to question—

(a)  the chief executive of the relevant agency about the information; or

(b)  if necessary, any other person from the relevant agency about the infor-
mation.

The preliminary hearing may not occur before the date that is 28 days after the
appellant or affected person is provided with the names of possible special
advocates under section 265(2).

The content of the presentation is to be determined by the chief executive of
the relevant agency.

Tribunal to approve summary of allegations

The purpose of this section is to give an appellant or affected person an oppor-
tunity to comment on potentially prejudicial information in the course of pro-
ceedings involving classified information before the Tribunal.

If proceedings before the Tribunal involve classified information,—

(a)  the chief executive of the relevant agency must develop, and provide to
the Tribunal for approval, a summary of the allegations arising from the
classified information; and

(b)  the Tribunal must—
(i)  approve the summary developed under paragraph (a); or
(i)  modify the summary, and then approve it; and

(c) following approval (with or without modification) of the summary, the
Tribunal must provide the summary to the appellant or affected person,
the special advocate, and counsel assisting the court and the special
adviser (if any and if relevant).

For the purposes of making its decision, the Tribunal may rely on the classified
information only to the extent that the allegations arising from the information
can be summarised without disclosing classified information that would be
likely to prejudice the interests described in section 7(3).

In determining whether, or how, to modify the summary, the Tribunal—

(a) must have regard to the views of the relevant agency; and
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(b) may have regard to the views of the applicant or the person who made
the decision to which the proceedings apply.

Nothing in this section requires the summary to—

(a) list any documents or other source material containing classified infor-
mation; or

(b)  detail the contents of any documents or other source material containing
classified information; or

(c)  specify the source of any documents or other source material containing
classified information.

An updated summary must be prepared and provided in the same way as if it
were a summary prepared under subsection (2) if—

(a) any classified information that was proposed to be relied on in the course
of the appeal or matter is withdrawn (unless all the information is with-
drawn); or

(b)  further relevant classified information becomes available that may be
relied on in the course of the appeal or matter.

To avoid doubt, a special advocate may not be involved in the process of
approving, amending, or updating a summary (including an updated summary).

Matters to be considered by Tribunal

Where proceedings involve classified information, the Tribunal must determine
the following matters:

(a)  whether the classified information is relevant to the subject matter of the
appeal or matter concerned:

(b)  whether the classified information is information of a kind specified in
section 7(2), and whether its disclosure would be disclosure of a kind
specified in section 7(3):

(c)  whether the classified information is credible:
(d)  the substantive grounds of the appeal or matter, having regard to—

(i)  all the information available to the Tribunal, including any rele-
vant and credible classified information; and

(i1)  the relevant criteria under which the decision appealed against or
to which the matter relates was made.

If the Tribunal considers that—

(a) any classified information is not relevant to the appeal or matter, it must
disregard that information; and

(b) any information does not meet the criteria specified in section 7(2) and
(3), the Tribunal must disregard that information unless—
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(i)  the relevant agency agrees to the disclosure of the information to
the appellant or affected person; or

(i1))  the Tribunal considers that it is of benefit to the appellant or
affected person; and

(c) any classified information is not credible, it must disregard that informa-
tion.

To avoid doubt, classified information may be relevant to an appeal or matter
whether it is beneficial or detrimental to the appellant or affected person.

Tribunal may require mixture of closed and open hearings

In any oral hearing for proceedings involving classified information, the Tribu-
nal may require a mixture of—

(a) closed hearings for those parts of the hearing in which classified infor-
mation is involved; and

(b)  hearings at which the appellant or affected person may be present.
Appeal from Tribunal and judicial review

Appeal to High Court on point of law by leave

Where any party to an appeal to, or matter before, the Tribunal (being either the
person who appealed or applied to the Tribunal, an affected person, or the Min-
ister, chief executive, or other person) is dissatisfied with any determination of
the Tribunal in the proceedings as being erroneous in point of law, that party
may, with the leave of the High Court (or, if the High Court refuses leave, with
the leave of the Court of Appeal), appeal to the High Court on that question of
law.

A decision by the Court of Appeal to refuse leave to appeal to the High Court
is final.

An application to the High Court under this section for leave to appeal must be
made—

(a) not later than 28 days after the date on which the decision of the Tribunal
to which the appeal relates was notified to the party appealing; or

(b)  within such further time as the High Court may allow on application
made before the expiry of that 28-day period.

In determining whether to grant leave to appeal under this section, the court to
which the application for leave is made must have regard to whether the ques-
tion of law involved in the appeal is one that by reason of its general or public
importance or for any other reason ought to be submitted to the High Court for
its decision.

On the appeal, the High Court must determine the question or questions of law
arising in the proceedings, and may then—
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(a)  confirm the decision in respect of which the appeal has been brought; or

(b)  remit the matter to the Tribunal with the opinion of the High Court,
together with any directions as to how the matter should be dealt with; or

(c)  make such other orders in relation to the matter as it thinks fit.

Subject to subsection (2), every appeal under this section must be dealt with in
accordance with the rules of the court, with any modifications necessary to
reflect the provisions of this Act, including any ancillary general practices and
procedures developed under section 260.

Compare: 1987 No 74 s 115

Section 245(1A): inserted, on 7 May 2015, by section 61(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 245(2): amended, on 7 May 2015, by section 61(2) of the Immigration Amendment Act 2015
(2015 No 48).

Appeal to Court of Appeal on point of law by leave

Any party to an appeal under section 245 who is dissatisfied with any deter-
mination of the High Court in the proceedings as being erroneous in point of
law may, with the leave of that court (or, if the High Court refuses leave, with
the leave of the Court of Appeal), appeal to the Court of Appeal. Section 56 of
the Senior Courts Act 2016 applies to any such appeal.

In determining whether to grant leave to appeal under this section, the court to
which the application for leave is made must have regard to whether the ques-
tion of law involved in the appeal is one that by reason of its general or public
importance or for any other reason ought to be submitted to the Court of
Appeal for its decision.

The court granting leave under this section may in its discretion impose such
conditions as it thinks fit, whether as to costs or otherwise.

Every appeal under this section must be dealt with in accordance with the rules
of the court, with any modifications necessary to reflect the provisions of this
Act, including any ancillary general practices and procedures developed under
section 260.

Compare: 1987 No 74 s 116

Section 246(1): amended, on 1 March 2017, by section 183(b) of the Senior Courts Act 2016 (2016
No 48).

Special provisions relating to judicial review

Any review proceedings in respect of a statutory power of decision arising out
of or under this Act must be commenced not later than 28 days after the date on
which the person concerned is notified of the decision, unless—

(a) the High Court decides that, by reason of special circumstances, further
time should be allowed; or
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(b) leave is required, under section 249(3), before proceedings may be com-
menced (in which case section 249(4) applies).

[Repealed]

In this section, statutory power of decision has the same meaning as in sec-
tion 4 of the Judicial Review Procedure Act 2016.

Nothing in this section limits the time for bringing review proceedings chal-
lenging the vires of any regulations made under this Act.
Compare: 1987 No 74 s 146A

Section 247(1): replaced, on 7 May 2015, by section 62 of the Immigration Amendment Act 2015
(2015 No 48).

Section 247(2): repealed, on 7 May 2015, by section 62 of the Immigration Amendment Act 2015
(2015 No 48).

Section 247(3): amended, on 1 March 2017, by section 24 of the Judicial Review Procedure Act 2016
(2016 No 50).

Minister, chief executive, or refugee and protection officer may be
respondent in review proceedings relating to Tribunal decision

The Minister, the chief executive, or a refugee and protection officer, as the
case may be, may be a respondent in any review proceedings relating to a deci-
sion of the Tribunal.

Restriction on judicial review of matters within Tribunal’s jurisdiction

No review proceedings may be brought in any court in respect of a decision
where the decision (or the effect of the decision) may be subject to an appeal to
the Tribunal under this Act unless an appeal is made and the Tribunal issues
final determinations on all aspects of the appeal.

No review proceedings may be brought in any court in respect of any matter
before the Tribunal unless the Tribunal has issued final determinations in
respect of the matter.

Review proceedings may then only be brought in respect of a decision or
matter described in subsection (1) or (2) if the High Court has granted leave to
bring the proceedings or, if the High Court has refused to do so, the Court of
Appeal has granted leave.

An application to the High Court for leave to bring review proceedings must be
made—

(a) not later than 28 days after the date on which the Tribunal’s determin-
ation in respect of the decision or matter to which the review proceed-
ings relate is notified to the person bringing the proceedings; or

(b)  within such further time as the High Court may allow on application
made before the expiry of that 28-day period.

A decision by the Court of Appeal to refuse leave to bring review proceedings
in the High Court is final.
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In determining whether to grant leave for the purposes of this section, the court
to which the application for leave is made must have regard to—

(a)  whether review proceedings would involve issues that could not be
adequately dealt with in an appeal against the final determination of the
Tribunal; and

(b) if paragraph (a) applies, whether those issues are, by reason of their
general or public importance or for any other reason, issues that ought to
be submitted to the High Court for review.

A court that grants leave under subsection (3) to bring review proceedings must
state the issue or issues to be determined in the proceedings.

Nothing in this section limits any other provision of this Act that affects or
restricts the ability to bring review proceedings.

Section 249: replaced, on 7 May 2015, by section 63 of the Immigration Amendment Act 2015 (2015
No 48).

Applications for appeal and judicial review of Tribunal decision to be
lodged together

This section applies if a person intends to both appeal against a determination
of the Tribunal under this Act and bring review proceedings in respect of that
same decision.

The person must—

(a) lodge the application for leave to appeal and the application for leave to
bring review proceedings together; and

(b) if both applications for leave are granted, lodge the application for
appeal and the application for judicial review together.

The High Court must, unless it considers it impracticable in the particular cir-
cumstances of the case to do so,—

(a) endeavour to determine both applications for leave together; and

(b) if both applications for leave are granted, endeavour to hear the appeal
and the review proceedings together.

Section 249A: inserted, on 7 May 2015, by section 63 of the Immigration Amendment Act 2015
(2015 No 48).

Appeal to Court of Appeal against judicial review of matters within
Tribunal’s jurisdiction

This section applies in respect of judicial review proceedings for which leave
was granted under section 249(3).

Any party to the proceedings who is dissatisfied with any determination of the
High Court in the proceedings may, with the leave of the High Court (or, if the
High Court refuses leave, with the leave of the Court of Appeal), appeal to the
Court of Appeal. Section 56 of the Senior Courts Act 2016 applies to any such
appeal.


http://legislation.govt.nz/pdflink.aspx?id=DLM6419106
http://legislation.govt.nz/pdflink.aspx?id=DLM6419106
http://legislation.govt.nz/pdflink.aspx?id=DLM5759372

Reprinted as at
26 November 2018 Immigration Act 2009 Part 75 253

3)

250

251

In determining whether to grant leave to appeal under this section, the court to
which the application for leave is made must have regard to whether the issue
involved in the appeal is one that, by reason of its general or public importance
or for any other reason, ought to be submitted to the Court of Appeal for its
decision.

Section 249B: inserted, on 7 May 2015, by section 63 of the Immigration Amendment Act 2015
(2015 No 48).

Section 249B(2): amended, on 1 March 2017, by section 183(b) of the Senior Courts Act 2016 (2016
No 48).
Certain appeals and review proceedings to be treated as priority fixture

All courts must hear and determine any appeal or review proceedings relating
to the following persons as if the appeal or review had been granted a priority
fixture:

(a)  persons who are unlawfully in New Zealand:

(b) persons who are not New Zealand citizens and who hold temporary
entry class visas.

Relationship with Senior Courts Act 2016

The Senior Courts Act 2016 is subject to sections 247, 248, 249, 250, and 262.

Section 251: replaced, on 1 March 2017, by section 183(b) of the Senior Courts Act 2016 (2016
No 438).

General provisions relating to proceedings involving classified information

252
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Proceedings involving classified information may be heard only by
nominated Judge

Where proceedings involving classified information are to be heard by the
High Court, the proceedings must be heard by 1 or more nominated Judges.

In this section and section 253, nominated Judge means—
(a)  the Chief High Court Judge:

(b) a High Court Judge nominated by the Chief High Court Judge to hear
and determine proceedings involving classified information.

For the purposes of subsection (2)(b), the Chief High Court Judge may nomin-
ate a maximum of 2 High Court Judges (other than himself or herself) at any
one time.

Appeal to High Court or review proceedings involving classified
information

This section applies where an appeal or review proceedings in the High Court
involve classified information.

Where a party raises classified information in an appeal or review proceedings,
the nominated Judge must consider the information and any submissions made
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in relation to it in order to determine whether it is relevant to the appeal or
review proceedings.

Where the court determines that the classified information is relevant to the
appeal or review proceedings, sections 252 and 255 to 270 apply.

Where the nominated Judge determines that the classified information is not
relevant to the appeal or review proceedings, section 259(3) to (8) applies to
the classified information raised.

Appeal to Court of Appeal or Supreme Court involving classified
information

This section applies where classified information is relied on in a decision
(whether on appeal, review, or otherwise) that is subject to appeal to—

(a)  the Court of Appeal, whether under section 246 or otherwise; or
(b)  the Supreme Court.

Where a party raises classified information in an appeal or review proceedings,
the court must consider the information and any submissions made in relation
to it in order to determine whether it is relevant to the appeal or review pro-
ceedings.

Where the court determines that the classified information is relevant to the
appeal or review proceedings, sections 255 to 270 apply.

Where the court determines that the classified information is not relevant to the
appeal or review proceedings, section 259(3) to (8) apply to the classified
information raised.

Appeal period where decision involving classified information to be
appealed to Court of Appeal or Supreme Court

Where any decision on any appeal or review or other proceedings involving
classified information is to be appealed to the Court of Appeal or to the
Supreme Court, the appeal must be lodged not later than 10 days after the
appellant is notified of the decision being appealed against.

Court to approve summary of allegations

The purpose of this section is to give an appellant, a respondent, or an affected
person, as the case may be, an opportunity to comment on potentially prejudi-
cial information in the course of proceedings involving classified information
in a court.

If proceedings before a court involve classified information,—

(a) the chief executive of the relevant agency must develop, and provide to
the court for approval, a summary of the allegations arising from the
classified information; and

(b)  the court must—
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(i)  approve the summary developed under paragraph (a); or
(i)  modify the summary and then approve it; and

(c) following approval (with or without modification) of the summary, the
court must provide the summary to the appellant, respondent, or affected
person, the special advocate, and counsel assisting the court and the spe-
cial adviser (if any and if relevant).

For the purposes of making its decision, the court may rely on the classified
information only to the extent that the allegations arising from the information
can be summarised without disclosing classified information that would be
likely to prejudice the interests described in section 7(3).

In determining whether, or how, to modify the summary, the court—
(a)  must have regard to the views of the relevant agency; and

(b) may have regard to the views of the person who made the decision to
which the proceedings apply or who made the application to which the
proceedings apply.

Nothing in this section requires the summary to—

(a) list any documents or other source material containing classified infor-
mation; or

(b)  detail the contents of any documents or other source material containing
classified information; or

(c)  specify the source of any documents or other source material containing
classified information.

An updated summary must be prepared and provided in the same way as if it
were a summary prepared under subsection (2), if—

(a) any classified information that was proposed to be relied on in the course
of the proceedings is withdrawn (unless all the information is with-
drawn); or

(b) further relevant classified information becomes available that will be
relied on in the course of the proceedings.

Priority or urgency to be afforded to proceedings involving classified
information

A court and the Tribunal must give priority to setting down and determining
any proceedings involving classified information.

A court must treat with urgency proceedings involving classified information
in relation to a person—

(a)  whose deportation has been ordered under section 163; or
(b)  who is being detained under Part 9.

Nothing in this section prevents a party to proceedings in the Tribunal or a
court from requesting urgency in any other case.
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Relevant agency entitled to be party to proceedings involving classified
information

Where any proceedings involving classified information are to be heard by the
Tribunal or a court, the relevant agency is entitled to be a party to the proceed-
ings.

The chief executive of the Department must notify the chief executive of the
relevant agency about any proceedings involving classified information.

Obligation and powers of Tribunal and courts in relation to classified
information

The Minister or a refugee and protection officer (as appropriate) must provide
to the Tribunal or a court (as appropriate) classified information—

(a) relied on in making a decision that is appealed or subject to review pro-
ceedings in accordance with this Act; or

(b) first raised in the course of an appeal to, or a matter before, the Tribunal.

Before providing the classified information, the Minister or the refugee and
protection officer must consult the chief executive of the relevant agency.

The Tribunal and the courts must keep confidential and must not disclose any
information provided as classified information, even if they consider that the
information does not meet the criteria set out in section 7(2) and (3), unless the
chief executive of the relevant agency consents to its release.

Subsection (3) applies both during and after completion of proceedings involv-
ing classified information.

In any oral hearing, the Tribunal and the courts must receive or hear the follow-
ing in a closed hearing:

(a)  any information provided as classified information:

(b) any submissions in relation to information provided as classified infor-
mation.

In any proceedings involving classified information, the Tribunal or a court
may, in order to comply with subsection (3), make 1 or more of the following
orders:

(a)  an order forbidding publication of any report or account of the whole or
any part of the evidence adduced or the submissions made in the pro-
ceedings:

(b) an order forbidding the publication of the name of any witness or wit-
nesses, or any name or particulars likely to lead to the identification of
any witness or witnesses:

(c)  subject to subsection (5), an order excluding any person from the whole
or any part of the Tribunal’s or the court’s proceedings, including—

(i)  the appellant or the appellant’s representative; or



Reprinted as at
26 November 2018 Immigration Act 2009 Part 75 262

(7

®)

260

(M

2

261

262
(1)

(i1)  the affected person or the affected person’s representative; or
(i)  staff of the Tribunal or court.

An order made under subsection (6)—

(a) may be made for a limited period or permanently; and

(b) if it is made for a limited period, may be renewed for a further period or
periods by the Tribunal or the court; and

(c) if it is made permanently, may be reviewed by the Tribunal or the court
at any time.

Nothing in this section limits section 27 of the Crown Proceedings Act 1950 or
any rule of law that authorises or requires the withholding of a document or the
refusal to answer a question on the ground that the disclosure of the document
or the answering of the question would be injurious to the public interest.

Compare: 1987 No 74 s 82(1), (3)
Ancillary general practices and procedures to protect classified
information

Any general practices and procedures that may be necessary to implement the
procedures specified in sections 240 to 244, 252 to 270, 325, and 326 or to
ensure that classified information is protected in all proceedings involving clas-
sified information must be agreed between—

(a)  the chair of the Tribunal and the Attorney-General, in relation to pro-
ceedings involving classified information heard by the Tribunal; and

(b)  the Chief Justice and the Attorney-General, in relation to all other pro-
ceedings.

Without limiting subsection (1), general practices and procedures may be
agreed on the following matters:

(a)  measures relating to the physical protection of the classified information
during and after all proceedings involving classified information:

(b)  the manner in which the classified information may be provided to the
Tribunal or the court:

(c)  measures to preserve the integrity of the classified information until any
appeals are withdrawn or finally determined.

No disqualification by reason of security briefing

No Judge or member of the Tribunal is disqualified from hearing any proceed-
ings involving classified information by reason of having received a briefing
on security matters in general from any agency.

Restriction on appeal and review

No appeal or review proceedings may be brought in respect of the use of classi-
fied information for the purposes of this Act except as provided for in this Act.
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To avoid doubt and without limiting subsection (1) or section 249, no appeal
lies and no review proceedings may be brought in respect of—

(a)

(b)

(c)
(d)

(e)

®

a determination of the Minister under section 33 that classified informa-
tion may be relied on in making a decision under this Act:

the form or content of a summary prepared and provided under section
38 (including any updated summary):

the form or content of information provided under section 39:

the form or content of a presentation made by the chief executive of a
relevant agency under section 241:

the form or content of a summary developed, provided, and approved
under section 242 or 256 (including any updated summary), including
the decision whether to modify, and the nature of any modifications to,
the summary:

a decision to withdraw, update, or add to classified information.

No appeal under section 245 may be brought in relation to any proceedings
involving classified information that are before the Tribunal unless the Tribunal
has issued final determinations on all matters subject to the proceedings.

No review proceedings may be brought in relation to any appeal or matter
before the Tribunal to which subsection (3) or sections 240 to 244 apply unless
the Tribunal has issued final determinations on all matters subject to the appeal
or matter.

Special advocates

Role of special advocates

The role of a special advocate is to represent a person who is the subject of—

(a)
(b)

a decision made involving classified information; or

proceedings involving classified information.

In particular, a special advocate may—

(2)
(b)

(©)

lodge or commence proceedings on behalf of the person:

make oral submissions and cross-examine witnesses at any closed hear-
ing:

make written submissions to the Tribunal or the court, as the case may
be.

At all times a special advocate must—

(2)

(b)

ensure that the confidentiality of the classified information remains pro-
tected; and

act in accordance with his or her duties as an officer of the High Court.
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The Minister or a refugee and protection officer (as appropriate) must provide a
special advocate with access to the classified information—

(a) relied on in making the decision being appealed against; or
(b)  provided to the Tribunal for the purpose of determining the matter; or

(c) provided to the Tribunal or the court in the appeal or in the review pro-
ceedings; or

(d)  provided to the court in warrant of commitment proceedings.

Before providing access to the classified information, the Minister or the refu-
gee and protection officer must consult the chief executive of the relevant
agency.

A special advocate must keep confidential and must not disclose classified
information, except as expressly provided under this Act.

The chief executive of the Department must meet the actual and reasonable
costs of a special advocate on a basis agreed between the special advocate and
the designated agency.

Recognition of special advocates

A special advocate is a lawyer (as defined in section 6 of the Lawyers and Con-
veyancers Act 2006) who has been recognised as a special advocate by an
agency designated for the purpose by the Prime Minister.

The designated agency may recognise a lawyer as a special advocate if—

(a) the lawyer holds an appropriate security clearance given by the chief
executive of the Ministry of Justice; and

(b)  the designated agency is satisfied that the lawyer has appropriate know-
ledge and experience to be recognised as a special advocate.

Recognition under this section continues for 5 years, but the designated agency
may recognise a lawyer as a special advocate for further 5-year periods.

The designated agency may withdraw a special advocate’s recognition if the
special advocate—

(a) ceases to hold an appropriate security clearance; or

(b) is suspended from practice as a barrister, a solicitor, or both, under the
Lawyers and Conveyancers Act 2006; or

(c)  is struck off the roll of barristers and solicitors of the High Court.

The designated agency must, in addition to recording the persons recognised by
it as special advocates, maintain a list of special advocates who may represent
persons in proceedings under Part 9, to cover the situation where—

(a) aperson has not yet appointed a special advocate to represent him or her
in any appeal, matter, or review proceedings involving classified infor-
mation; and
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(b) classified information may be relied on in determining an application
made under that Part.

Appointment of special advocate in individual case

The Minister or a refugee and protection officer (as appropriate) must notify
the designated agency if it is likely that a decision under this Act (other than a
decision on appeal to, or in relation to a matter before, the Tribunal)—

(a)  will be made relying on classified information; and
(b) may be subject to appeal.

The designated agency must provide the names of no fewer than 3 possible
special advocates to a person who is the subject of a decision under this Act
(other than a decision on appeal to, or in relation to a matter before, the Tribu-
nal)—

(a) if the decision relies on classified information and a person subject to the
decision appeals it; and

(b)  not later than 3 days after the person lodges the appeal.

The designated agency must not provide the name of a special advocate unless
the special advocate is reasonably available, having regard to the time frames
in this Part.

The chief executive or the Minister (as appropriate) must notify the designated

agency if—

(a) classified information is first raised or proposed to be raised in the
course of an appeal to, or a matter before, the Tribunal; or

(b) a person appeals against a decision of the Tribunal and the Tribunal
relied on classified information in making the decision; or

(c) a person brings review proceedings in relation to any decision made
under this Act and the decision maker relied on classified information in
making the decision.

The designated agency must provide the names of no fewer than 3 possible
special advocates to the appellant, applicant, or affected person, as the case
may be, no later than 3 days after receiving a notification under subsection (4).

An appellant, applicant, or affected person, as the case may be, must determine
whether to appoint a special advocate, and which special advocate to appoint,
and notify the designated agency accordingly, not later than 7 days after being
notified of the names of possible special advocates.

If the appellant, applicant, or affected person does not appoint a special advo-
cate, the Department must make arrangements with the designated agency for a
special advocate to be available on behalf of the person.

Subsection (6) does not apply if the appellant or applicant is the Minister, the
chief executive, or a refugee and protection officer.
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Appointment of special advocate for purposes of Part 9 proceedings
This section applies to a person if the person—

(a) has not appointed a special advocate to represent him or her in any
appeal, matter, or review proceedings involving classified information;
and

(b)  1is the subject of an application under Part 9 in which classified informa-
tion may be relied on in determining the application.

If the person has been arrested and detained under Part 9, the Department must
contact the designated agency as soon as practicable after the person is arrested
and detained and make arrangements for a special advocate to whom section
264(5) applies to be available, on behalf of the person, for the warrant of com-
mitment hearing.

If the person has been detained under a warrant of commitment, or released on
conditions under section 320, the Department must contact the designated
agency as soon as practicable after it becomes apparent that this section applies
to the person and make arrangements for a special advocate to whom section
264(5) applies to be available, on behalf of the person, for the hearing of the
application.

If an application on a matter to which subsection (2) or (3) applies is made
directly to the High Court, or is transferred to the High Court, the special advo-
cate concerned must be provided with access to the classified information pro-
vided to the High Court before the application is heard (and he or she may not
unreasonably refuse to be provided with access to the classified information).

The designated agency must not provide the name of a special advocate unless
the special advocate is reasonably available, having regard to the time frames
in Part 9.

Communication between special advocate and person to whom classified
information relates

In this section (other than subsection (4)), person A means—
(a) aperson who has appointed a special advocate under section 265(6); or

(b) aperson to whom a special advocate has been made available under sec-
tion 265(7) or 266.

In subsection (4), person A means—
(a) aperson who has appointed a special advocate under section 265(6); or

(b) aperson to whom a special advocate has been made available under sec-
tion 265(7).

A special advocate may communicate with person A or person A’s representa-
tive on an unlimited basis until the special advocate has been provided with
access to the classified information concerned, but once he or she has been pro-
vided with access to the classified information, he or she may not communicate
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with any person about any matter connected with the proceedings involving the
classified information except in accordance with this section.

The Minister or a refugee and protection officer (as appropriate) must provide
the special advocate with access to the classified information on any date that
is 29 days or more after the date on which person A was provided with the
names of possible special advocates under section 265(2) or (5) or, as the case
may be, had a special advocate made available to him or her under section
265(7).

A special advocate may not unreasonably refuse to be provided with access to
the classified information after the date after which access may be provided
under subsection (4).

A special advocate may, without the approval of the Tribunal or the court, com-
municate about the proceedings with—

(a)  the Judge or Judges of the Tribunal or the court:
(b)  the Minister, or the Minister’s security-cleared representative:

(c)  the refugee and protection officer concerned, or the refugee and protec-
tion officer’s security-cleared representative:

(d) the chief executive of the relevant agency, or that chief executive’s
security-cleared representative:

(e) the chief executive of the Department, if the proceedings relate to an
application to which section 325 applies:

(f)  any other person, except for person A or his or her representative, with
whom it is necessary for administrative purposes for the special advocate
to communicate about matters not connected with the substance of the
proceedings.

A special advocate who wishes to communicate with person A or his or her
representative after having been given access to the classified information may
submit a written communication to the Tribunal or the court (as appropriate)
for approval and for forwarding to person A or his or her representative.

The Tribunal or court must either—

(a) forward the communication, with or without amendment, to person A or
his or her representative if the communication would not be likely to
prejudice the interests referred to in section 7(3); or

(b)  decline to forward the communication, and notify the special advocate of
that decision.

The Tribunal or court may consult the chief executive of the relevant agency
before determining—

(a)  whether to forward a communication, with or without amendment, to
person A or his or her representative; or
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(b) if it proposes to forward the communication, the nature of any amend-
ments necessary; or

(c)  whether to decline to forward the communication.
The Tribunal or court may—

(a) amend a communication only if the communication would be likely to
prejudice the interests referred to in section 7(3), and only to the extent
necessary to ensure the communication would not be likely to prejudice
those interests:

(b)  decline to forward a communication only if the communication would be
likely to prejudice the interests referred to in section 7(3), and it is not
practicable to amend the communication to prevent such prejudice.

Person A may, of his or her own volition, communicate with the special advo-
cate on any matter in accordance with subsection (12).

The communication—

(a)  must be made in writing; and

(b)  may be made through person A’s representative.

The special advocate must not reply to such a communication except—
(a)  in accordance with the manner set out in subsection (7); or

(b) in order to provide a bare acknowledgement of receipt of the communi-
cation to person A or his or her representative.

Protection of special advocates from liability

To the extent that a special advocate is acting in accordance with the require-
ments of this Act, he or she is not guilty of—

(a)  misconduct within the meaning of section 9 of the Lawyers and Convey-
ancers Act 2006; or

(b)  unsatisfactory conduct within the meaning of section 12 of that Act.

To avoid doubt, the provisions of this Act apply despite the requirements of
any practice rules made and approved under the Lawyers and Conveyancers
Act 2006.

No person is personally liable for any act done or omitted to be done in good
faith, in his or her capacity as a special advocate, in accordance with the
requirements or provisions of this Act or of any regulations made under this
Act.

Tribunal or court may appoint counsel assisting the court

The Tribunal or a court may appoint counsel assisting the court for the pur-
poses of any proceedings before it involving classified information.

193


http://legislation.govt.nz/pdflink.aspx?id=DLM365708
http://legislation.govt.nz/pdflink.aspx?id=DLM365712
http://legislation.govt.nz/pdflink.aspx?id=DLM364938
http://legislation.govt.nz/pdflink.aspx?id=DLM364938

Reprinted as at

Part 75 270 Immigration Act 2009 26 November 2018

(2)  Counsel assisting the court may be a special advocate but, if not, must be a per-
son who holds an appropriate security clearance given by the chief executive of
the Ministry of Justice.

(3)  Subsection (1) applies regardless of whether the person concerned has appoin-
ted a special advocate or a special advocate has been made available for the
person.

(4)  The Tribunal or the court may provide counsel assisting the court with access
to the classified information concerned as it thinks fit.

(5)  Counsel assisting the court must keep confidential and must not disclose classi-
fied information, except as expressly provided under this Act.

(6)  Counsel assisting the court may be removed from office by the Tribunal or a
court for inability to perform the role of counsel assisting the court, neglect of
duty, bankruptcy, or misconduct proved to the satisfaction of the Tribunal or
the court.

270 Tribunal or court may appoint special adviser

(1)  The Tribunal or a court may appoint a cultural, medical, intelligence, military,
or other special adviser for the purposes of giving advice in any proceedings
before it involving classified information.

(2)  The special adviser must hold an appropriate security clearance given by the
chief executive of the Ministry of Justice.

(3) The Tribunal or the court may provide the special adviser with access to the
classified information concerned as it thinks fit.

(4) A special adviser must keep confidential and must not disclose classified infor-
mation, except as expressly provided under this Act.

(5)  Subsection (1) applies regardless of whether—

(a)  the person concerned has appointed a special advocate or a special advo-
cate has been made available for the person; and

(b)  the Tribunal or the court has appointed counsel assisting the court for the
purposes of the proceedings.

(6) A special adviser may be removed from office by the Tribunal or a court for
inability to perform the role of special adviser, neglect of duty, bankruptcy, or
misconduct proved to the satisfaction of the Tribunal or the court.

271 Payment to counsel assisting the court or special adviser

(1)  The Tribunal or the court concerned may make the order it thinks just for pay-
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ment to—

(a)  counsel assisting the court appointed for any proceedings under section
269; and

(b)  aspecial adviser appointed for any proceedings under section 270.
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The Registrar of the Tribunal or the court must send a copy of the order to the
chief executive of the department of State referred to in clause 5 of Schedule 2,
who must then make the payment out of money appropriated by Parliament for
that purpose.

Part 8
Compliance and information

Purpose of Part
The purpose of this Part is—

(a) to confer on immigration officers the power to obtain information in
order to allow the Department to—

(i)  detect immigration fraud or misrepresentation:

(i)  identify persons failing to comply with immigration-related obli-
gations, including by breaching the conditions of their visas:

(b)  to confer on immigration officers powers to assist in locating persons
who are or may be liable for deportation:

(c)  to authorise the Department to share information with other persons and
agencies, to enable—

(i)  the persons and agencies to effectively administer and comply
with certain legislation or to check a person’s eligibility for pub-
licly funded services; and

(i1))  the Department to effectively administer this Act:

(d) to confer on constables the powers described in paragraphs (a) and (b).

Meaning of information, document, register, list, etc, in sections 274, 276,
277, and 278

In sections 274, 276, 277, and 278, any reference to information or a document,
register, list, wages and time record, or record includes a reference to an elec-
tronic version of the information, document, register, list, wages and time
record, or record.

Power to access address information

Certificate requiring production of address information

An immigration officer may prepare a certificate in the prescribed form if the
officer has good cause to suspect that—

(a)  a particular person may be, or may become as a result of investigations,
liable for deportation; or
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(b)  particular premises are being occupied or have been occupied (whether
for residential purposes or otherwise) by a person who may be, or may
become as a result of investigations, liable for deportation.

A certificate prepared under subsection (1)(a) may, where the officer believes
that the person concerned may be using 1 or more aliases, include any such
alias.

On being provided with a certificate prepared under subsection (1), any person
referred to in section 275, or any officer or employee of any department,
agency, or body referred to in that section, must produce for inspection by the
officer and provide a copy of, or allow the officer to copy, any record or other
information held by and reasonably available to that person, department,
agency, or other body that may help to establish,—

(a) in the case of a certificate prepared under subsection (1)(a), the present
whereabouts of the person named in the certificate or that person’s
whereabouts at any time in the past; or

(b) in the case of a certificate prepared under subsection (1)(b), the name of
the present occupier or any of the present occupiers of the premises or
the name of the occupier or any of the occupiers of the premises at any
time in the past.

Subsection (3) applies despite any enactment or rule of law to the contrary, and
no person who provides a record or information in compliance with that sub-
section is liable in any civil or criminal proceedings in respect of that action.

Compare: 1987 No 74 s 64

Persons required to provide access to address information

The persons and bodies who may be required by certificate under section 274
to provide access to address or identity information are as follows:

(a)  the following government agencies:
(i)  New Zealand Customs Service:
(i1))  Ministry of Social Development:
(iii) Ministry of Justice:
(iv) New Zealand Police:
(v)  Land Transport New Zealand:
(vi) Department of Building and Housing:
(viil) Housing New Zealand Corporation:
(viii) Department of Corrections:

(ix) any government agency established in substitution for, or set up to
take over any relevant function of, the departments and agencies
listed in subparagraphs (i) to (viii):
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(b)  education providers, in relation only to enrolled students not in compul-
sory education:

(c) postal and courier service providers:

(d)  telecommunications service providers:

(e) internet service providers:

(f)  subscription television service providers:

(g) finance and banking service providers:

(h)  local government and regional government bodies:

(i)  insurance service providers:

(j)  providers of utilities such as electricity, gas, and water:
(k)  real estate agents:

(I)  in relation to a person whose location is being sought, the person’s
employer or former employer.

Compare: 1987 No 74 s 64 and Schedule 1
Powers of entry, inspection, etc

Powers of entry and inspection relating to records of accommodation
providers

An immigration officer may exercise the powers in subsection (2) for the pur-
poses of locating any person who is liable for deportation.

Where an immigration officer believes on reasonable grounds that the informa-
tion contained in any register or list kept by an accommodation provider might
relate to any person who is liable for deportation, the officer may—

(a) enter any part of the premises, other than a part of the premises that is a
dwellinghouse, in which the officer reasonably believes the register or
list is kept; and

(b)  require the accommodation provider or any person appearing to have
that register or list under that person’s control to produce for inspection
any part of the register or list that relates to a person who is liable for
deportation; and

(c)  copy or require a person to provide a copy of any part of any register or
list that is required to be produced to the officer.

An immigration officer may exercise the powers in subsection (2) at any
reasonable time during which the premises are open for business, whether by
day or by night and without warrant or any other authority than this section.

In this section, accommodation provider means the operator of any hotel,

motel, guesthouse, motor camp, or other premises in which accommodation is
offered for valuable consideration to any member of the public.

Compare: 1987 No 74 s 138
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An immigration officer may exercise the powers in subsection (3) in the cir-
cumstances described in subsection (2) for the following purposes:

(a)

(b)

(c)
(d)

determining whether a person is complying with work-related conditions
of his or her visa:

determining whether an employer is complying with the employer’s
obligations (which, to avoid doubt, includes the obligation not to commit
an offence) under this Act:

locating a person who is liable for deportation:

determining whether a person who is working for an employer in New
Zealand is entitled to work in New Zealand.

An immigration officer may exercise the powers in subsection (3) where the
officer believes on reasonable grounds that—

(2)

(b)

there is kept on any premises—

(i)  any wages and time record kept by an employer in accordance
with the provisions of any Act; or

(i1))  any other document relating to the remuneration or employment
conditions of an employee; and

there may be information in that record or other document relating to a
person who is—

(i)  not entitled under this Act to work in New Zealand or to under-
take work of the relevant type or duration or for the relevant
employer; or

(1))  otherwise not complying with obligations under this Act (includ-
ing obligations as an employer); or

(iii)  liable for deportation.

An immigration officer may—

(a)

(b)

(c)

enter any part of the employer’s premises in which the officer reasonably
believes a wages and time record, or any other document referred to in
subsection (2)(a)(ii), is kept; and

require the employer or the person appearing to have the record or docu-
ment under that person’s control to produce that record or document for
inspection; and

copy or require a person to provide a copy of any part of any record or
document that is required to be produced to the officer.

An immigration officer may exercise the powers in subsection (3) at any
reasonable time during which work is being carried out on the premises or the
premises are open for business, whether by day or by night, without a warrant
or any other authority than this section.
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In this section, premises includes a dwellinghouse.
Compare: 1987 No 74 s 138

Section 277(1)(b): amended, on 7 May 2015, by section 65(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 277(1)(d): inserted, on 7 May 2015, by section 65(2) of the Immigration Amendment Act
2015 (2015 No 48).

Section 277(2)(a): amended, on 7 May 2015, by section 65(3) of the Immigration Amendment Act
2015 (2015 No 43).

Section 277(5): inserted, on 7 May 2015, by section 65(4) of the Immigration Amendment Act 2015
(2015 No 48).

Powers of entry and search for employees on employers’ premises
In this section,—

premises means any premises, including a dwellinghouse and any ship or other
vessel or vehicle

specified employee means a person who an immigration officer believes on
reasonable grounds is or may be an employee of an employer who the immi-
gration officer has good cause to suspect is committing an offence under sec-
tion 350 or 351

specified person means a person who an immigration officer believes on
reasonable grounds is or may be a person who—

(a) 1is not entitled under this Act to work in New Zealand; or

(b)  is not complying with 1 or more work-related conditions of his or her
visa.

An immigration officer may, for any purpose listed in section 277(1), exercise
any 1 or more of the powers in subsection (3) of this section if the officer
believes on reasonable grounds that a specified person or a specified employee
is at premises—

(a) that are owned, occupied, or used by an employer; and

(b)  at which the officer believes on reasonable grounds that work is being
done.

An immigration officer may—
(a)  enter any part of the premises; and

(b)  search for any specified person or specified employee at the premises;
and

(c) require any specified person at the premises to answer questions put by
the immigration officer in order to ascertain—

(i)  whether the person is entitled to work in New Zealand; and

(i1))  whether the person is complying with the work-related conditions
of his or her visa (if any); and

(d) require any specified person at the premises to produce for inspection—
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(i)  any documentary or other evidence of the person’s identity; and

(i1)  the person’s passport or certificate of identity (whether or not it
also relates to any other person); and

(e) require anyone at the premises who has access to copying facilities to
provide copies of any documents or things provided under paragraph (d);
and

(f)  require any specified employee at the premises to answer questions put
by the immigration officer in order to ascertain whether the specified
employee’s employer is complying with the employer’s obligations
under this Act.

An immigration officer may retain any original documents or things produced

under subsection (3)(d), and any copies provided under subsection (3)(e), and

may check them against any wages and time records, or any other documents
relating to the remuneration or employment conditions of any employees,

obtained by the officer under section 277(3).

The powers in subsection (3) may be exercised at any reasonable time during
which work is being carried out at the premises, or they are open for business,
whether by day or by night, without a warrant or any other authority than this
section.

Any original documents or things produced under this section may be retained
and used by an immigration officer until the immigration officer has deter-
mined whether the person to whom they relate is liable for deportation or turn-
around, and then,—

(a) if the person is liable for deportation or turnaround, or becomes liable
for deportation following the exercise of the immigration officer’s
powers under this section, the documents or things may be retained and
used by the Crown toward effecting the person’s deportation or depar-
ture from New Zealand; or

(b) if the person is not liable for deportation or turnaround, and does not
become liable for deportation following the exercise of the immigration
officer’s powers under this section, the documents or things must be
returned to the person as soon as possible.

Section 277A: inserted, on 6 May 2016, by section 66 of the Immigration Amendment Act 2015
(2015 No 48).

Department must review and report on entry and search powers under
section 277A

The Department must, not later than 3 years after the commencement of sec-
tion 277A,—

(a) review the exercise by immigration officers of the entry and search
powers conferred by section 277A(3)(a) and (b); and

(b)  prepare a report on the review for the Minister.
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The report must include recommendations to the Minister on whether any
amendments to the Act concerning the powers under section 277A(3)(a) or (b),
or both, are necessary or desirable.

As soon as practicable after receiving the report, the Minister must present a
copy of the report to the House of Representatives.

Section 277B: inserted, on 6 May 2016, by section 66 of the Immigration Amendment Act 2015
(2015 No 48).

Departmental annual report to record exercise of entry and search powers
under section 277A

The chief executive must include in every annual report prepared by the chief
executive for the purposes of section 43 of the Public Finance Act 1989—

(a)  the number of occasions during the period covered by the report on
which immigration officers exercised the powers conferred by section
277A(3)(a) or (b), or both; and

(b)  the number of persons charged during the period covered by the report
with an offence under section 350 or 351, if the collection of evidence

relevant to the offence was significantly assisted by the exercise of the
powers under section 277A(3)(a) or (b), or both.

To avoid doubt, this section does not require the chief executive to include in
any annual report information about an entry or a search undertaken by con-
sent.

Section 277C: inserted, on 6 May 2016, by section 66 of the Immigration Amendment Act 2015
(2015 No 48).

Powers of entry and inspection relating to records of education providers

An immigration officer may exercise the powers in subsection (4) in the cir-
cumstances described in subsection (2) for the following purposes:

(a)  determining whether a person is complying with the study-related condi-
tions of his or her visa:

(b)  determining whether an education provider is complying with the pro-
vider’s obligations under this Act:

(c) locating a person who is liable for deportation.

Subject to subsection (3), an immigration officer may exercise the powers in
subsection (4) where the immigration officer believes on reasonable grounds
that—

(a) any information or record is held on an education provider’s premises;
and

(b)  that information or record may relate to a person who is—

(i)  not entitled under this Act to study in New Zealand, or undertake
a course of study of a particular type or duration or conducted by
a particular education provider; or
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(i1))  otherwise not complying with obligations under this Act (includ-
ing obligations as an education provider); or

(i1i1))  liable for deportation.

The powers in subsection (4) may not be exercised in relation to a person
undertaking compulsory education or any member of the family of such a per-
son.

An immigration officer may—

(a) enter any part of the education provider’s premises in which the officer
reasonably believes the information or record is held; and

(b)  require the education provider or person appearing to have the informa-
tion or record under that person’s control to produce for inspection the
information or record; and

(c) copy or require a person to provide a copy of any information or record
that is required to be produced to the officer.

An immigration officer may exercise the powers in subsection (4) at any
reasonable time during which the education provider is open for business,
whether by day or by night, without a warrant or any other authority other than
this section.

Compare: 1987 No 74 s 138
Power to require production of documents, etc

Powers of immigration officer to require information and documents
where offence suspected

Where an immigration officer has good cause to suspect that a person has com-
mitted an offence against this Act, the officer may require the person to do all
or any of the following things:

(a)  supply the person’s full name (or names, if the person is known by more
than 1 name), date of birth, country of birth, nationality, and residential
address:

(b)  produce for inspection documentary or other evidence of the person’s
identity:

(c) produce any passport or certificate of identity relating or purporting to
relate to the person, whether or not it also relates to any other person:

(d)  produce evidence of any visa relating or purporting to relate to the per-
son, whether or not it relates to any other person:

(e) surrender any passport, certificate of identity, or evidence of any visa
produced under paragraph (c) or (d):

(f)  if the person does not currently have in his or her possession any of the
documents or other things referred to in paragraphs (b) to (d), give the
officer details of where they can be found and who is holding them.
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Before acting under subsection (1), the immigration officer must—

(a) inform the person that he or she suspects that the person has committed
an offence against this Act; and

(b)  warn the person that if the person fails without reasonable excuse to
comply with his or her request, the person may be charged with an
offence against section 344(b).

Compare: 1987 No 74 s 136(1)

Treatment of identity documents and other things

In this section and sections 280 to 281B, identity document, in relation to a
person, means all or any of the following:

(a)  documentary or other evidence of the person’s identity:

(b) any passport or certificate of identity relating or purporting to relate to
the person, whether or not it also relates to any other person:

(c) any passport or certificate of identity relating to a dependent child of the
person (but only in circumstances where there is good cause to suspect
that the child is liable for deportation or turnaround).

Any identity documents or things surrendered or obtained under sections 280
to 281B may be used by the Crown toward effecting the person’s deportation or
departure from New Zealand.

To the extent that any identity documents or things surrendered or obtained
under sections 280 to 281B are not used or required for the person’s deport-
ation or departure from New Zealand, they must be returned to the person—

a on the person’s departure from New Zealand or on the person bein
p p p g
granted a visa and entry permission; or

(b)  when the person’s liability for deportation is cancelled or suspended, or
ceases for any reason.

Section 279A: inserted, on 7 May 2015, by section 67 of the Immigration Amendment Act 2015
(2015 No 48).

Power of immigration officer to request information and documents where
liability for deportation or turnaround suspected

If an immigration officer has good cause to suspect that a person is liable for
deportation or turnaround, the officer may, for the purpose of establishing
whether that is the case, request the person to do 1 or more of the following
things:

(a)  supply the person’s full name (or names, if the person is known by more
than 1 name), date of birth, country of birth, nationality, and residential
address:

(b)  produce any identity documents for inspection:

(c)  surrender any identity document produced under paragraph (b):
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(d) if the person does not currently have in his or her possession an identity
document requested by the officer, give details to the officer of where it
can be found or who is holding it.

Before acting under subsection (1), the immigration officer must—

(a) inform the person that he or she suspects that the person is liable for
deportation or turnaround; and

(b) warn the person that if the person fails without reasonable excuse to
comply with his or her request, the person is liable to arrest and deten-
tion under this Act.

Compare: 1987 No 74 s 138A(1), (2)

Section 280(1): replaced, on 7 May 2015, by section 68 of the Immigration Amendment Act 2015
(2015 No 48).

Power to require information from person liable for deportation or
turnaround

Where a person is liable for deportation or turnaround, an immigration officer
may require the person to—

(a)  do any of the things in section 280(1); and
(b)  produce and surrender any travel tickets, or cash or security in lieu of
travel tickets, held by the person.

Section 281: replaced, on 7 May 2015, by section 69 of the Immigration Amendment Act 2015 (2015
No 48).

Obligation of third parties to surrender identity documents

A person (person A) must surrender an identity document relating to another
person (person B) to an immigration officer if—

(a) person B—

(1)  has failed to produce or surrender the identity document when
required to do so under section 280 or 281; or

(i1))  has told an immigration officer where the identity document may
be found or who is holding it; and

(b)  the immigration officer has good cause to suspect that person A is in
possession of the identity document; and

(c) the immigration officer gives person A a certificate in the prescribed
form that requires person A to surrender the identity document.

No action lies against person A in any court if, pursuant to a requirement or
purported requirement under this section by an immigration officer, person A
surrenders an identity document relating to person B to the immigration officer.

Section 281A: inserted, on 7 May 2015, by section 69 of the Immigration Amendment Act 2015
(2015 No 48).
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An authorised immigration officer may, in order to facilitate the deportation or
turnaround of a person, exercise the powers in subsection (2) if—

(a)  the person is liable for deportation or turnaround; and

(b)  the person has refused a requirement under section 281 to produce or
surrender an identity document required under that section; and

(c)  the immigration officer has reasonable grounds to believe that the iden-
tity document is at the place to be entered and searched; and

(d) the place proposed to be entered and searched is—

(1)  the place (which may include a vehicle) where the person is cur-
rently located; or

(i1)  the person’s abode; or

(iii) any premises or vehicle owned by, or under the control of, the per-
son.

An immigration officer may at any reasonable time, without a warrant or any
other authority than this section, do either or both of the following:

(a) enter and search a place referred to in subsection (1)(d):

(b)  seize any identity document that a person has been required to produce
or surrender and that is found at the place.

However, an immigration officer must not exercise any power under this sec-
tion until on or after the date on which section 285A (as inserted by the Immi-
gration Amendment Act 2015) comes into force.

Section 281B: inserted, on 7 May 2015, by section 69 of the Immigration Amendment Act 2015
(2015 No 48).

Powers at border

Immigration officer’s powers to enter immigration control area

An immigration officer may, at any time of day or night, without a warrant or
any authority other than this section, enter any immigration control area or any
building or craft in that area for the purposes of carrying out his or her func-
tions under this Act.

Powers at border

An immigration officer may exercise the powers in subsections (2), (3), and (4)
if the officer believes on reasonable grounds that it is necessary for the purpose
of—

(a)  detecting an offence against this Act; or

(b) apprehending any person who is liable for deportation or is, or is likely
to be, liable for turnaround; or
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(c)  processing arriving passengers, whether or not they have left the craft; or
(d) locating any stowaway; or

(e)  deporting any person or facilitating the departure of persons liable for
turnaround.

An immigration officer may at any time, for a purpose described in subsection
(1), without a warrant or any other authority than this section, do either or both
of the following things:

(a) enter and search any craft that arrives in New Zealand:

(b) enter and search any land or premises in any airport or port, including
any immigration control area.

Without limiting the power of entry and search in subsection (2), an immigra-
tion officer may, before the disembarkation of a person from a craft,—

(a) interview the person:

(b)  view the person’s seating and identify those passengers seated with the
person:

(c)  search for the person’s travel and identity documents.

An immigration officer may retain any documents found in a search carried out
under this section if retaining the documents is necessary for the purposes of
administering this Act.

Power of entry and search of craft

An immigration officer may exercise the powers in subsection (2) where the
officer believes on reasonable grounds that there is on board any craft that is in
the contiguous zone or territorial sea of New Zealand, a person who, if he or
she lands in New Zealand, will—

(a) commit an offence against this Act; or
(b)  Dbe liable for deportation; or
(c) Dbe, or be likely to be, liable for turnaround.

An immigration officer may at any time, without a warrant or any other author-
ity than this section, and by force if necessary, do the following things:

(a) enter and search any craft for the purpose of determining whether there
is a person to whom subsection (1) applies on board; and

(b)  if satisfied that there is a person to whom subsection (1) applies on
board, exercise any power under this Act or any other Act that he or she
could exercise if the craft was in New Zealand.

A person is not granted a visa or entry permission and does not enter New Zea-
land lawfully by reason only of being brought into New Zealand—

(a) by an immigration officer who is exercising or has exercised powers
referred to in subsection (2); or
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(b)  on board a craft permitted or required to enter New Zealand by an immi-
gration officer who is exercising or has exercised powers referred to in
subsection (2).

Power of entry and search at border place

An immigration officer may exercise the powers in subsection (2) for the pur-
pose of—

(a)  detecting an offence against this Act; or
(b)  apprehending a person who is liable for deportation or turnaround.

An immigration officer may at any time for a purpose described in subsection
(1), without a warrant or any other authority than this section, and by force if
necessary, enter and search any border place where the officer—

(a)  has good cause to suspect that an offence against this Act is likely to be,
or is being, committed; or

(b)  Dbelieves on reasonable grounds that a person to whom subsection (1)(b)
applies is in the place.

In subsection (2), border place means—
(a) any part of the foreshore:
(b)  the shores or banks of a port, bay, harbour, lake, river, or other waters:

(c) any land or premises in a port, including a containerbase, immigration
control area, wharf, or transit building:

(d) a pier or other structure attached to and extending from any shore or
bank described in paragraph (b).

Section 285(2): amended, on 7 May 2015, by section 70(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 285(2)(a): replaced, on 7 May 2015, by section 70(2) of the Immigration Amendment Act
2015 (2015 No 48).

Section 285(2)(b): replaced, on 7 May 2015, by section 70(2) of the Immigration Amendment Act
2015 (2015 No 43).

Search of persons

An immigration officer may search a person who arrives in New Zealand from
another country if—

(a)  the immigration officer has demanded, under section 103(1)(da), the pro-
duction of the person’s passport or certificate of identity and any travel
tickets held by the person; and

(b)  the person has failed to comply with that demand; and

(c) the immigration officer believes on reasonable grounds that the person is
not a New Zealand citizen; and
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(d)  the immigration officer has reasonable cause to suspect that some or all
of the required documents are hidden on or about the person or in any
baggage under the immediate control of the person.

A search under this section may include a rub-down search (as defined in the
Search and Surveillance Act 2012), a search of the person, or both.

If, as a result of a search under this section, the person’s passport or certificate
of identity or any travel tickets are found,—

(a)  the documents may be retained by the immigration officer for the pur-
pose of administering this Act (unless the person is found to be a New
Zealand citizen or a person who has a visa and entry permission); and

(b)  the documents must be returned to the person—

(i)  if the person is granted a visa and entry permission; or
(i1))  on the person’s departure from New Zealand.

Sections 123 to 126 and subpart 7 of Part 4 of the Search and Surveillance Act

2012 apply in respect of any immigration officer exercising a power under this

section, and, if the search is a rub-down search, sections 85 to 87 of that Act

also apply.

Section 285A: inserted, on 6 May 2016, by section 71 of the Immigration Amendment Act 2015
(2015 No 48).

Powers relating to deportation and turnaround

Powers of entry and search relating to deportation

For the purpose of serving any deportation liability notice, deportation order, or

removal order, or executing a deportation order or removal order, an immigra-

tion officer may, without further authority than this section, and by force if
necessary,—

(a) enter and search at any reasonable time by day or night any building or
premises in which the officer believes on reasonable grounds that the
person named in the notice or order is present; and

(b)  serve the notice or order, or execute the deportation order or removal
order.

Compare: 1987 No 74 s 137(1)

Section 286: amended, on 7 May 2015, by section 72(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 286(b): amended, on 7 May 2015, by section 72(2) of the Immigration Amendment Act 2015
(2015 No 483).

Special biometric information

For the purposes of sections 288 to 290A, special biometric information
means, in relation to any person, any of the following that are or may be
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required in order to meet the entry or transit requirements of any country to
which or through which the person is to travel:

(a)  the person’s palm-prints:
(b)  the person’s footprints:
(c) measurements of the whole person:

(d)  photographs of the whole person.

Section 287: replaced, on 7 May 2015, by section 73 of the Immigration Amendment Act 2015 (2015
No 48).

Requirement to allow collection of biometric information and special
biometric information

If a person is liable for deportation or turnaround, an immigration officer may
require the person to allow biometric information, special biometric informa-
tion, or both to be collected from him or her.

An immigration officer may require a person to allow biometric information to
be collected from him or her if the immigration officer has good cause to sus-
pect any of the following matters, and the immigration officer requires the bio-
metric information in order to determine any of those matters:

(a)  that the person is liable for deportation or turnaround:

(b)  that the person is not complying with, or is materially breaching, the
conditions of the person’s visa:

(c) that the person is undertaking work or a course of study but is not
entitled to undertake that work or study under this Act:

(d)  that the person has obtained a visa under a fraudulent identity.

Any biometric information or special biometric information obtained from a
person under subsection (1), or under a compulsion order made under section
290 on an application under section 289(1) after this subsection comes into
force, must be destroyed if the person’s liability for deportation is cancelled or
suspended, or if the person is granted a visa and entry permission.

Section 288: replaced, on 7 May 2015, by section 73 of the Immigration Amendment Act 2015 (2015
No 48).

Application for order authorising collection of biometric information

An immigration officer may apply, in writing and on oath, to a District Court
Judge for a compulsion order in any case where a person has refused to allow
biometric information, special biometric information, or both to be collected
from him or her in response to a requirement by an immigration officer under
section 288(1), in which case the application must set out the following:

(a)  the facts relied on to show that the person is liable for deportation or
turnaround; and
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(b) evidence that the person has refused to allow biometric information or
special biometric information to be collected from him or her in accord-
ance with a requirement under section 288(1); and

(c) if special biometric information was required, the facts relied on for
believing that any of the things referred to in section 287 are necessary
in order to meet the entry or transit requirements of any country to which
or through which the person is to travel.

An immigration officer may apply, in writing and on oath, to a District Court
Judge for a compulsion order in any case where a person has refused to allow
biometric information to be collected from him or her in response to a require-
ment by an immigration officer under section 288(2), in which case the appli-
cation must set out the following:

(a)  the facts relied on to show that there is good cause to suspect that any
matter in section 288(2) applies to the person; and

(b)  evidence that the person has refused to allow biometric information to be
collected from him or her in accordance with a requirement under sec-
tion 288(2); and

(c) the reasons why it is considered necessary to obtain a compulsion order
in relation to the person, including the facts relied on to show that there
are reasonable grounds to believe that biometric information collected
from the person would tend to confirm whether or not any matter in sec-
tion 288(2) applies to him or her.

For the purposes of subsection (1)(a), it is sufficient if (but not essential that)
an immigration officer includes a copy of a deportation liability notice or
deportation order with the application.

If an application is made under this section,—

(a) an immigration officer must serve a copy of the application on the
respondent; and

(b)  both the immigration officer and the respondent may appear and may
offer evidence at the hearing of the application.

In considering an application made under this section, the Judge may take into
account any oral or documentary material that the Judge considers relevant,
whether or not it would be otherwise admissible in a court of law.

Section 289: replaced, on 7 May 2015, by section 73 of the Immigration Amendment Act 2015 (2015
No 48).

Judge may authorise biometric information and special biometric
information to be collected

On the hearing of an application for a compulsion order, a District Court Judge
may make a compulsion order requiring the respondent to allow specified bio-
metric information, special biometric information, or both to be collected from
him or her if the Judge is satisfied that,—
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(a) in the case of an application relating to a refusal of a requirement under
section 288(1),—

(i)  the respondent is liable for deportation or turnaround; and

(i1))  the respondent has refused to allow the biometric information,
special biometric information, or both to be collected from him or
her following a requirement under section 288(1); and

(i)  if special biometric information was required, there are reasonable
grounds to believe that any of the things referred to in section 287
are necessary in order to meet the entry or transit requirements of
any country to which or through which the respondent is to travel;
and

(iv) in all the circumstances, it is reasonable to make the order:

(b) in the case of an application relating to a refusal of a requirement under
section 288(2),—

(i)  there is good cause to suspect that any matter in section 288(2)
applies to the respondent; and

(i1)  there are reasonable grounds to believe that biometric information
collected from the respondent would tend to confirm or disprove
that any matter in section 288(2) applies to the respondent; and

(iii)) the respondent has refused to allow biometric information to be
collected from him or her following a requirement under section
288(2); and

(iv) in all the circumstances, it is reasonable to make the order.

(2) In considering whether to make a compulsion order, the Judge must have
regard to any matter the Judge considers relevant, including—

(a) any reasons given by the respondent for opposing the making of the
order; and

(b) in relation to an application under section 289(1), where special biomet-
ric information is sought, any evidence regarding the necessity of obtain-
ing from the respondent any of the things referred to in section 287 that
are required in order to meet the entry or transit requirements of any
country to which or through which the person is to travel; and

(c) in relation to an application under section 289(2), any evidence regard-
ing the importance, to the investigation of the relevant matter, of obtain-
ing biometric information from the respondent.

(3) A person served with a compulsion order must allow the biometric information
or special biometric information specified in the order to be collected from him
or her.

Section 290: replaced, on 7 May 2015, by section 73 of the Immigration Amendment Act 2015 (2015
No 48).
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If, after a compulsion order is served on a person, the person refuses to allow
the biometric information or special biometric information specified in the
order (the required biometric information) to be collected from him or her, a
constable may—

(a)  arrest the person; and

(b) remove the person to, and detain him or her in, a suitable place where
the required biometric information can be collected; and

(c) collect, as soon as practicable, the required biometric information from
the person, by force if necessary.

If force is used under subsection (1)(c), it must be reasonable and no more than
is necessary to collect the required biometric information from the person.

The person must be released from detention as soon as the required biometric
information has been collected, unless the person’s continued detention is
authorised under any other provision of this or any other Act.

Section 290A: inserted, on 7 May 2015, by section 73 of the Immigration Amendment Act 2015
(2015 No 48).

Further applications for compulsion order

The fact that a compulsion order has previously been sought or made in respect
of a matter, whether or not the previous application or order related to the same
person, does not prohibit—

(a) the making of an application under section 289 for a compulsion order in
respect of a matter; or

(b)  aJudge from making a compulsion order in respect of a matter.

Notwithstanding anything in this section, where a further application for a
compulsion order is made in respect of a matter in relation to which a previous
compulsion order application has been made, the Judge may refuse to make the
order sought if he or she is satisfied that the further application is vexatious or
an abuse of the process of the court.

Powers generally

Immigration officer may have assistance

For the purpose of performing his or her functions under this Part, an immigra-
tion officer may be accompanied, if he or she thinks fit, by any other employee
of the Department or by a customs officer.

Police to have powers of immigration officers

For the purposes of this Act, a constable has all the powers of an immigration
officer under sections 276 to 292 and 293A.
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Section 293: amended, on 7 May 2015, by section 74 of the Immigration Amendment Act 2015
(2015 No 48).

293A Warrant to enter and search
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An immigration officer may apply for a search warrant to search any place or
thing.
The application must be made, in the manner provided in subpart 3 of Part 4 of

the Search and Surveillance Act 2012, to an issuing officer (within the meaning
of section 3(1) of that Act).

An issuing officer may issue a search warrant to an immigration officer if the
issuing officer is satisfied that there are reasonable grounds—

(a)  to suspect that any relevant offence specified in the application has been
committed, is being committed, or will be committed; and

(b)  to believe that the search will find evidential material in respect of the
offence in or on the place or thing specified in the application.

In this section, relevant offence means an offence against—
(a)  this Act or any regulations made under it; or
(b)  the former Act or any regulations made under it; or

(c) any other enactment, if the offence relates directly to matters concerning
immigration.

The provisions of Part 4 of the Search and Surveillance Act 2012 apply, except
that sections 118 and 119 apply only if the warrant is executed (as provided for
in section 293 of this Act) by a constable.

Section 293A: replaced, on 7 May 2015, by section 75 of the Immigration Amendment Act 2015
(2015 No 48).

Disclosure of information to or by other agencies, bodies, or persons

Information matching to identify immigration status of person sentenced
to imprisonment or community-based sentence

The purpose of this section is to facilitate the disclosure of information
between the Department and the department of State for the time being respon-
sible for the administration of the Corrections Act 2004 (the responsible
department) to enable the responsible department to identify the immigration
status of any person who has been sentenced to imprisonment or who has
received a community-based sentence.

The chief executive of the Department and the chief executive of the respon-
sible department may, for the purposes of this section, make arrangements
between them in writing for the disclosure of information under this section
and, in accordance with those arrangements, the chief executive of the respon-
sible department may supply to the chief executive of the Department any iden-
tifying information—
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(a) about a person who has been sentenced to imprisonment; or

(b)  if authorised by regulations made under the Corrections Act 2004, about
a person who has received a community-based sentence.

The chief executive of the Department may compare any information he or she
receives under subsection (2) with any information held by the Department that
relates to the person and, if the Department has immigration information about
the person, the chief executive of the Department may, in accordance with the
arrangements made under subsection (2), supply to an authorised officer the
following information relating to the person:

(a) 1identifying information about the person; and
(b)  the person’s immigration status under this Act and—
(i)  any changes to that status:
(i1))  any action taken under this Act in respect of that person:

(iii)) any proposed action to be taken under this Act in relation to that
person.

The chief executive of the Department and the chief executive of the respon-
sible department may, for the purpose of this section, determine by agreement
between them—

(a) the frequency with which information may be supplied; and
(b)  the form in which information may be supplied; and

(c)  the method by which information may be supplied.

In this section,—

authorised officer means an officer, employee, or agent of the responsible
department who is authorised by the chief executive of that department to
receive information from the chief executive of the Department in accordance
with this section

identifying information includes a person’s—

(a)  full name:

(b)  date and place of birth:

(c) gender:

(d)  unique identifying number used by the responsible department:
(e)  unique identifying number used by the Department:

(f)  biometric information:

(g) citizenship:

(h) alias or aliases.

Compare: 1987 No 74 s 141AC
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Information matching to locate person in serious default of payment of
fine

The purpose of this section is to facilitate the exchange of information between
the Department and the department of State for the time being responsible for
the enforcement of fines (the responsible department) to enable—

(a)  the responsible department to locate any person who is in serious default
in the payment of any fine; and

(b)  appropriate fines enforcement action to be taken against that person.

For the purpose of this section, an authorised officer may supply to the chief
executive of the Department any identifying information about a person who is
in serious default in the payment of a fine, and the chief executive of the
Department may compare that information with any information held by the
Department that relates to the person and, if the Department has immigration
information about the person, the chief executive of the Department may sup-
ply to an authorised officer 1 or more of the following:

(a)  the person’s full name:

(b)  the person’s date of birth:

(c)  the person’s gender:

(d)  the person’s nationality:

(e)  the person’s address:

(f)  the person’s occupation:

(g) the expiry date of any visa granted to the person (if applicable):

(h)  the date that the person is expected to return to New Zealand (if applic-
able).

The chief executive of the Department and the chief executive of the respon-
sible department may, for the purpose of this section, determine by agreement
between them—

(a)  the frequency with which information may be supplied; and

(b)  the form in which information may be supplied; and

(c)  the method by which information may be supplied.

In this section and section 296, unless the context otherwise requires,—

amount of reparation has the same meaning as in section 79 of the Summary
Proceedings Act 1957

authorised officer means an officer, employee, or agent of the responsible
department who is authorised by the chief executive of that department to sup-
ply information to or receive information from the chief executive of the
Department in accordance with this section
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fine means—

(a) a fine within the meaning of section 79 of the Summary Proceedings Act
1957:

(b)  afine to which section 19 of the Crimes Act 1961 applies:

(c)  a fine to which section 43 or 45 of the Misuse of Drugs Amendment Act
1978 applies:

(d)  [Repealed]
(e) any amount payable under section 138 A(1) of the Sentencing Act 2002

fines enforcement action includes the execution of a warrant to arrest a person
in respect of the non-payment of the whole or any part of any fine

identifying information means personal information that identifies an indi-
vidual, which may include the individual’s passport number

serious default, in relation to a person, means that—
(a)  the person owes—

(i)  an amount of $1,000 (or any other lesser amount that may be
fixed by the Governor-General by Order in Council) or more in
relation to 1 or more unpaid fines (other than an amount of repar-
ation); or

(i)  any amount of reparation; and

(b)  a warrant to arrest the person has been issued in respect of the non-pay-
ment of the whole, or of any part, of any amount referred to in paragraph
(a); and

(c)  the warrant has not been withdrawn or executed.

Compare: 1987 No 74 ss 141AD, 141AE

Section 295(4) amount of reparation: inserted, on 13 February 2012, by section 4(3) of the Immi-
gration Amendment Act 2011 (2011 No 39).

Section 295(4) fine: replaced, on 13 February 2012, by section 4(1) of the Immigration Amendment
Act 2011 (2011 No 39).

Section 295(4) fine paragraph (d): repealed, on 1 July 2013, by section 413 of the Criminal Proced-
ure Act 2011 (2011 No 81).

Section 295(4) reparation: repealed, on 13 February 2012, by section 4(2) of the Immigration
Amendment Act 2011 (2011 No 39).
No Crown liability to third parties for fines enforcement action

This section applies to the taking of any fines enforcement action against a per-
son who is alleged to be in serious default (the alleged defaulter), or to the
questioning of any alleged defaulter with a view to taking any fines enforce-
ment action, immediately—

(a) after the arrival of the alleged defaulter in New Zealand; or
(b)  before the departure of the alleged defaulter from New Zealand.
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The Crown is not liable to any person (for example, an airline operator or a
passenger on an airline) for any loss or damage caused as a result of, or in con-
nection with, the actions described in subsection (1), unless the person or per-
sons taking those actions, or any employee of the Crown performing any func-
tion directly or indirectly connected with those actions, has not acted in good
faith or has been grossly negligent.

Nothing in subsection (2) applies to or affects any question of the liability of
the Crown to the alleged defaulter.

Compare: 1987 No 74 s 141AF

Chief executive may supply information concerning specified fines
defaulters to commercial carriers

[Repealed]

Section 297: repealed, on 1 October 2018, by section 443(3) of the Customs and Excise Act 2018
(2018 No 4).

Information matching to verify social security benefit matters

The purpose of this section is to facilitate the disclosure of information
between the Department and the department of State for the time being respon-
sible for the administration of the Social Security Act 2018 (the responsible
department) for the purposes of verifying—

(a)  the entitlement or eligibility of any person to or for any benefit; or

(b)  the amount of any benefit to which any person is or was entitled or for
which any person is or was eligible.

The chief executive of the Department and the chief executive of the respon-
sible department may, for the purposes of this section, make arrangements
between them in writing for the disclosure of information under this section
and, in accordance with those arrangements, the chief executive of the respon-
sible department may supply to the chief executive of the Department identify-
ing information about any person who has applied to receive, is receiving, or
has received a benefit.

The chief executive of the Department may—

(a) compare any information he or she receives under subsection (2) with
any information held by the Department that relates to the person; and

(b)  if the Department has immigration information about the person, and he
or she is a person described in subsection (4), supply the information
described in subsection (5) in relation to the person to an authorised offi-
cer in accordance with the arrangements made under subsection (2).

The person—

(a)  is a person who the chief executive of the Department believes is unlaw-
fully in New Zealand; or
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(b) is a person on whom an immigration officer or a constable may serve a
deportation order under section 175(1); or

(c) is a person who is lawfully in New Zealand, but only by virtue of being
the holder of a temporary entry class visa; or

(d) is a person who has made a claim for recognition, or has been recog-
nised, as a refugee or a protected person; or

(e) is a person who has lodged an appeal against the decision of a refugee
and protection officer to decline his or her claim for recognition as a ref-
ugee or a protected person; or

(f)  is a person whose appeal against the decision of a refugee and protection
officer to decline his or her claim for recognition as a refugee or a pro-
tected person has been determined; or

(g) is aperson who has been deported (whether under this Act or the former
Act) or removed under the former Act.

(5) The information referred to in subsection (3) is as follows:

(a)  the person’s full name:

(b) any aliases known to be used by the person:

(c)  the person’s date of birth:

(d) the person’s nationality:

(e)  the person’s address:

(f)  the person’s immigration status, including—

(i)  the start date of any visa granted to the person; and
(i)  the expiry date of any visa granted to the person:

(g)  whether the person has applied for a residence class visa and, if so, the
date on which the application was made:

(h) the date on which a deportation order was served on the person (if
applicable):

(i)  the date of the person’s deportation from New Zealand (if applicable):

(j)  the date on which the person made a claim (if any) for recognition as a
refugee or a protected person:

(k)  the decision of a refugee and protection officer in relation to the person’s
claim (if any) for recognition as a refugee or a protected person and the
date on which the decision was made:

(I)  whether the person has lodged an appeal against a decision referred to in
paragraph (k) and, if so, the date on which the appeal was lodged:

(m) the outcome of any appeal referred to in paragraph (1) and the date of the
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(n)  if the person is a refugee or a protected person, whether he or she has
applied for a visa and, if so, the type of visa applied for and the date on
which the application was made.

The chief executive of the Department and the chief executive of the respon-
sible department may, for the purpose of this section, determine by agreement
between them—

(a) the frequency with which information may be supplied; and
(b)  the form in which information may be supplied; and

(c)  the method by which information may be supplied.

In this section,—

authorised officer means an officer, employee, or agent of the responsible
department who is authorised by the chief executive of that department to
receive information from the chief executive of the Department in accordance
with this section

benefit means any of the following:
(a)  abenefit as defined in Schedule 2 of the Social Security Act 2018:
(b)  a funeral grant lump sum payable under section 90 of that Act:

(c) any special assistance payable under a programme approved under sec-
tion 100 or 101 of that Act

identifying information, in relation to a person, includes—
(a)  the person’s full name and gender:

(b) any aliases known to the responsible department to be used by the per-
son:

(c)  the person’s date of birth:

(d)  the person’s address.
Compare: 1987 No 74 s 141A

Section 298(1): amended, on 26 November 2018, by section 459 of the Social Security Act 2018
(2018 No 32).

Section 298(4)(g): amended, on 7 May 2015, by section 76 of the Immigration Amendment Act 2015
(2015 No 483).

Section 298(7) benefit: replaced, on 26 November 2018, by section 459 of the Social Security Act
2018 (2018 No 32).

Information matching to recover costs of visa holder’s social security
benefit from sponsor

The purpose of this section is to facilitate the disclosure of information
between the department of State for the time being responsible for the adminis-
tration of the Social Security Act 2018 (the responsible department) and the
Department for the purpose of enabling the Department to recover from a spon-
sor (as defined in section 48 of this Act) the costs of any benefit paid to a per-
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son that are recoverable under an undertaking given by the sponsor under that
section in accordance with section 55.

The chief executive of the Department and the chief executive of the respon-
sible department may, for the purposes of this section, make arrangements
between them in writing for the disclosure of information under this section
and, in accordance with those arrangements, the chief executive of the Depart-
ment may supply to the chief executive of the responsible department identify-
ing information about any person in respect of whom an undertaking relating to
the payment of a benefit has been given under section 48 of this Act.

The chief executive of the responsible department may—

(a) compare any information he or she receives under subsection (2) with
any information held by the responsible department that relates to the
person; and

(b) if the responsible department has information about the person, and he or
she has received, or is receiving, a benefit, supply the information
described in subsection (4) in relation to the person to an authorised offi-
cer in accordance with the arrangements made under subsection (2).

The information is—
(a)  the person’s full name and gender:

(b) any aliases known to the responsible department to be used by the per-
son:

(c)  the person’s date of birth:

(d)  the person’s address:

(e)  the nature of the benefit provided to the person:

(f)  the amount of the benefit provided to the person:

(g) the period during which the benefit was provided to the person:

(h) any unique identifying number used by the responsible department in
relation to the person.

The chief executive and the chief executive of the responsible department may,
for the purpose of this section, determine by agreement between them—

(a) the frequency with which information may be supplied; and
(b)  the form in which information may be supplied; and

(c)  the method by which information may be supplied.

In this section,—

authorised officer means an officer, employee, or agent of the Department
who is authorised by the chief executive of the Department to receive informa-
tion from the chief executive of the responsible department in accordance with
this section
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benefit means any of the following:
(a)  abenefit as defined in Schedule 2 of the Social Security Act 2018:
(b)  afuneral grant lump sum payable under section 90 of that Act:

(c) any special assistance payable under a programme approved under sec-
tion 100 or 101 of that Act

identifying information, in relation to a person, includes—

(a)  the person’s full name and gender:

(b) any aliases known to the Department to be used by the person:
(c)  the person’s date of birth:

(d)  the person’s address.

Section 299(1): amended, on 26 November 2018, by section 459 of the Social Security Act 2018
(2018 No 32).

Section 299(6) benefit: replaced, on 26 November 2018, by section 459 of the Social Security Act
2018 (2018 No 32).

Information matching to determine eligibility or liability to pay for
publicly funded health and disability support services

The purpose of this section is to facilitate the disclosure of information
between the Department and the responsible department to enable the respon-
sible department to determine—

(a) a person’s eligibility for access to publicly funded health and disability
support services; or

(b) a person’s liability to pay for publicly funded health and disability sup-
port services the person has received.

The chief executive of the Department and the chief executive of the respon-
sible department may, for the purposes of this section, make arrangements
between them in writing for the disclosure of information under this section.

In accordance with those arrangements, the chief executive of the responsible
department may supply to the chief executive of the Department identifying
information about—

(a) a person who seeks access to publicly funded health and disability sup-
port services; or

(b)  a person for whom access is sought to publicly funded health and disa-
bility support services; or

(c) aperson who has received publicly funded health and disability support
services.

The chief executive of the Department may compare the information he or she
receives with information that the Department holds about the person.

If the Department holds immigration information about the person, the chief
executive of the Department may supply the information described in subsec-
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tions (6) and (7) to an authorised officer in accordance with the arrangements
made under subsection (2).

The information is—

(a)
(b)

(©)
(d)
(e)
®

the person’s identifying information:

the person’s immigration status, including—

(i)  the start date of any visa granted to the person:

(i)  the expiry date of any visa granted to the person:

(i11) the date on which the person was granted entry permission:

(iv)  the conditions, if any, relating to the person’s immigration status:

(v) any changes to the person’s immigration status and the dates of
the changes:

(vi) any action taken under this Act in relation to the person and the
date of the action:

the date or dates on which the person leaves or has left New Zealand:
the start date of any permit granted to the person under the former Act:
the expiry date of any permit granted to the person under the former Act:

if the person was exempt from the requirement to hold a permit under
the former Act, the period of the exemption.

The information is also, if it is relevant to the matter to be determined by the
responsible department,—

(a)

(b)

(©)

(d)

the immigration status of an associated person (for example, the person’s
spouse, civil union partner, de facto partner, or parent), including—

(1)  the start date of any visa granted to the associated person:
(i1)  the expiry date of any visa granted to the associated person:

(iii)) the date on which the associated person was granted entry permis-
sion:

(iv)  the conditions, if any, relating to the associated person’s immigra-
tion status:

(v) any changes to the associated person’s immigration status and the
dates of the changes:

(vi) any action taken under this Act in relation to the associated person
and the date of the action:

the date or dates on which the associated person leaves or has left New
Zealand:

the start date of any permit granted to the associated person under the
former Act:

the expiry date of any permit granted to the associated person under the
former Act:



Reprinted as at
26 November 2018 Immigration Act 2009 Part 8 s 301

®)

©)

301

(M

2

3)

(e)  if the associated person was exempt from the requirement to hold a per-
mit under the former Act, the period of that exemption.

The chief executive of the Department and the chief executive of the respon-
sible department may, for the purposes of this section, determine by agreement
between them—

(a)  the frequency with which information may be supplied; and
(b)  the form in which the information may be supplied; and

(c)  the method by which the information may be supplied.

In this section,—

authorised officer means an officer, employee, or agent of the responsible
department who is authorised by the chief executive of the responsible depart-
ment to receive information from the chief executive of the Department in
accordance with this section

identifying information means information that identifies a person, such as
the person’s full name, date or place of birth, gender, or alias or a unique identi-
fying number used for the person

publicly funded health and disability support services means health services
and disability support services funded under the New Zealand Public Health
and Disability Act 2000

responsible department means the department of State for the time being
responsible for the administration of the New Zealand Public Health and Disa-
bility Act 2000.

Disclosure of immigration information to verify eligibility for publicly
funded services

The purpose of this section is to facilitate the disclosure of information by the
Department to a provider of any publicly funded service to enable the service
provider to determine—

(a) aperson’s eligibility for access to the publicly funded service; or

(b)  where a person is being or has been provided with the publicly funded
service, the person’s liability to pay for the service provided.

For the purpose of this section, an authorised officer may supply to the chief
executive any identifying information about—

(a) aperson who seeks access to a publicly funded service; or
(b)  aperson for whom access is sought to a publicly funded service; or
(c)  aperson who is receiving or has received a publicly funded service.

If identifying information is supplied under subsection (2), the chief executive
may disclose to an authorised officer, for the purpose of this section, any of the
following information:

(a) identifying information about the person:
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(b)  the person’s immigration status, including—
(i)  the start date of any visa granted to the person:
(i)  the expiry date of any visa granted to the person:
(i11)) the date on which the person was granted entry permission:
(iv)  the conditions, if any, relating to the person’s immigration status:
(v) any changes to the person’s immigration status, and the dates of
the changes:
(vi) any action taken under this Act in relation to the person, and the
date of the action:
(c)  the date or dates on which the person leaves or has left New Zealand:
(d) the start date of any permit granted to the person under the former Act:
(e)  the expiry date of any permit granted to the person under the former Act:
(f)  if the person was exempt from the requirement to hold a permit under
the former Act, the period of that exemption:
(g) ifrelevant to the matter to be determined by the service provider,—

224

(1)  the immigration status of an associated person (for example, the
person’s spouse, civil union partner, de facto partner, or parent),
including—

(A) the start date of any visa granted to the associated person:
(B) the expiry date of any visa granted to the associated person:

(C) the date on which the associated person was granted entry
permission:

(D) the conditions, if any, relating to the associated person’s
immigration status:

(E) any changes to the associated person’s immigration status,
and the dates of the changes:

(F) any action taken under this Act in relation to the associated
person, and the date of the action:

(i1)  the date or dates on which the associated person leaves or has left
New Zealand:

(ii1) the start date of any permit granted to the associated person under
the former Act:

(iv) the expiry date of any permit granted to the associated person
under the former Act:

(v)  if the associated person was exempt from the requirement to hold
a permit under the former Act, the period of that exemption.
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The disclosure of information under subsection (3) must be in accordance with
an agreement between the chief executive and the service provider concerned
that complies with subsections (5) and (6).

For the purposes of subsection (4), an agreement—
(a)  must be in writing; and
(b)  must state criteria for the disclosure of information under it; and
(c)  must state, in respect of the information to be disclosed,—

(i)  the use the service provider may make of it; and

(i)  either—

(A) that the service provider must not disclose it to any other
agencies, bodies, or persons; or

(B) the other agencies, bodies, or persons to which the service
provider may disclose any of it, and the extent to which and
conditions subject to which the service provider may do so;
and

(d) may state—

(i)  the form in which information may be disclosed:

(i1))  the method by which information may be disclosed; and
(e) may be varied.

The chief executive must consult the Privacy Commissioner before entering
into or varying an agreement under this section.

If the Privacy Commissioner so requires, the service provider must undertake a
review of an arrangement under this section, and the way in which information
is disclosed under it, and report the result to the Commissioner as soon as prac-
ticable after conducting the review.

The Privacy Commissioner must not require the service provider to undertake a
review under subsection (7) within 12 months of last doing so.

Where the Department has obtained information about a person from a service
provider under this section, the Department must not use that information for
the purpose of taking adverse action against the person.

The service provider must ensure that each of its annual reports includes infor-
mation in relation to any agreements between the chief executive and a service
provider under this section, including information about—

(a)  the number of agreements; and
(b) an outline of each agreement; and

(c)  the number of cases in which the accuracy of the information disclosed
by the chief executive was challenged.

In this section,—
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authorised officer means any officer, employee, or agent of the service pro-
vider who is authorised by the service provider to supply information to, or
receive information from, the chief executive under this section

identifying information means personal information that identifies an indi-
vidual, which may include the person’s full name, date and place of birth, gen-
der, and any known alias

publicly funded service means a service where eligibility for access to the ser-
vice or liability to pay for the service—

(a)  is determined by or under a statute; and
(b) isrelated to, or affected by, a person’s immigration status

service provider means a person, including a government agency, providing,
or arranging the provision of, a publicly funded service.

Disclosure of information to enable Department to check identity,
character, and status

The purpose of this section is to facilitate the disclosure of information by a
specified agency to the Department to enable the Department to—

(a)  establish or verify a person’s identity:
(b)  check matters relating to a person’s character:
(c)  ascertain whether a person is an excluded person.

For the purposes of this section, the chief executive of the Department may
supply identifying information about the following persons to the chief execu-
tive of the specified agency:

(a) aperson who holds a visa:

(b)  aperson to whom a visa waiver applies:

(c) aperson who applies for a visa:

(d) aperson who applies for entry permission:

(e) aperson who is deemed to have been granted entry permission:

(f)  aperson who travels to New Zealand, including as a member of the crew
of a craft, and does not enter New Zealand as a New Zealand citizen:

(g) aperson about whom the chief executive has received and retained infor-
mation under section 96 or 102 and who does not enter New Zealand as
a New Zealand citizen:

(h)  a person liable for turnaround or who the chief executive of the Depart-
ment suspects is liable for turnaround:

(i)  a person who the chief executive of the Department believes is unlaw-
fully in New Zealand:

(j)  aperson who may be, or may become as a result of investigations, liable
for deportation.
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(3)  The chief executive of the specified agency may compare the information he or
she receives with information that the specified agency holds about the person.

(4)  If the specified agency holds information about the person, the chief executive
of the specified agency may supply the information described in subsection (5)
to an authorised officer under an agreement to which subsection (6) applies.

(5)  The information is—
(a)  the person’s identifying information:
(b)  the person’s previous convictions:
(c)  the person’s modus operandi:
(d)  details of the person’s known or suspected involvement in illegal activ-
ities:
(e) details of the person’s known currency and other financial transactions

of relevant interest, including known or suspected involvement in money
laundering:

(f)  intelligence analysis assessments of and reports about the person:
(g) details of communications interceptions involving the person:

(h)  the person’s general history known to the specified agency (which may
include information about associates and networks):

(i)  the person’s past travel movements.
(6)  The following provisions apply to an agreement:
Making

(a) it must not be made until the chief executive of the specified agency has
consulted the Privacy Commissioner about it:

(b) it must be made between the chief executive of the specified agency and
the chief executive of the Department:

(c) it must be in writing:
Contents

(d) it must state the criteria for the disclosure under it of information by the
specified agency to the Department:

(e) it must state the use that the Department may make of the information
disclosed to it:

() it must—

(i)  state that the Department must not disclose the information dis-
closed to it to any other agencies, bodies, or persons; or

(i1)  state the other agencies, bodies, or persons to which the Depart-
ment may disclose information disclosed to it, the extent to which
the Department may disclose the information, and the conditions
subject to which the Department may disclose the information:
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(g) it may state the form in which the information may be disclosed:
(h) it may state the method by which the information may be disclosed:
Varying
(1) it may be varied:
(j) it must not be varied until the chief executive of the specified agency has
consulted the Privacy Commissioner about the variation:
Reviews and reports
(k) it, and the arrangements for disclosure under it, must be the subject of
reviews and reports to the Privacy Commissioner by the chief executive
of the Department at intervals of no less than 12 months, if the Privacy
Commissioner so requires.
(7)  The chief executive of the Department must ensure that each annual report of

®)
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the Department includes information about agreements between the chief
executive of the Department and the chief executive of the specified agency
under this section, including—

(a)
(b)
(©)

the number of agreements; and
an outline of each agreement; and

the number of cases in which the accuracy of the information disclosed
by the chief executive of the specified agency was challenged.

In this section,—

authorised officer means an officer, employee, or agent of the Department
who is authorised by the chief executive of the Department to receive informa-
tion from the chief executive of the specified agency in accordance with this
section

chief executive of the specified agency includes the Commissioner of Police

identifying information means a person’s—

(a)
(b)
()
(d)
(e)
(®
(8
(h)
(1)
0)
(k)

full name:

date and place of birth:

gender:

unique identifying number used by the Department:
unique identifying number used by the specified agency:
biometric information:

alias or aliases:

address:

distinguishing features:

details of travel documents:

details of identity documents:



Reprinted as at
26 November 2018 Immigration Act 2009 Part 8 s 303

303

(1

2

3)

“)

(I)  citizenship:

(m) nationality

specified agency means—

(a) the New Zealand Police:
(b)  the Ministry of Justice:

(c) the department of State responsible for the administration of the Bio-
security Act 1993:

(d)  the department of State responsible for the administration of the Correc-
tions Act 2004:

(e) the department of State responsible for the administration of the Cus-
toms and Excise Act 2018.

Section 302(8) specified agency paragraph (e): amended, on 1 October 2018, by section 443(3) of
the Customs and Excise Act 2018 (2018 No 4).

Disclosure of information to enable specified agencies to check identity
and character

The purpose of this section is to facilitate the disclosure of information by the
Department to a specified agency to enable the specified agency to—

(a) establish or verify a person’s identity:
(b)  check matters relating to a person’s character.

For the purposes of this section, the chief executive of the specified agency
may supply identifying information about the following persons to the chief
executive of the Department:

(a) apersonin New Zealand who the chief executive of the specified agency
believes is not a New Zealand citizen:

(b)  a person outside New Zealand who the chief executive of the specified
agency believes—

(i)  isnota New Zealand citizen; and

(i1)  is intending to board a craft for the purpose of travelling to New
Zealand:

(c) aperson outside New Zealand who the chief executive of the specified
agency believes—

(i)  isnota New Zealand citizen; and
(i)  has previously travelled to New Zealand.

The chief executive of the Department may compare the information he or she
receives with information that the Department holds about the person.

If the Department holds immigration information about the person, the chief
executive of the Department may supply the information described in subsec-
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tion (5) to an authorised officer under an agreement entered into in accordance
with section 303C.

The information is—

(a)  the person’s identifying information:

(b)  the person’s previous convictions:

(c)  the person’s modus operandi:

(d)  details of the person’s known or suspected involvement in illegal activ-
ities:

(e) details of the person’s known currency and other financial transactions

of relevant interest, including known or suspected involvement in money
laundering:

(f)  intelligence analysis assessments of and reports about the person:
(g) details of communications interceptions involving the person:

(h)  the person’s general history known to the Department (which may
include information about associates and networks):

(i)  the person’s past travel movements:
(j)  details of a visa held by the person.
[Repealed]

The chief executive of the specified agency must ensure that each annual report
of the specified agency includes information about agreements between the
chief executive of the specified agency and the chief executive of the Depart-
ment under this section, including—

(a)  the number of agreements; and
(b)  an outline of each agreement; and

(c)  the number of cases in which the accuracy of the information disclosed
by the chief executive of the Department was challenged.

In this section,—

authorised officer means an officer, employee, or agent of the specified
agency who is authorised by the chief executive of the specified agency to
receive information from the chief executive of the Department in accordance
with this section

chief executive of the specified agency includes the Commissioner of Police
identifying information means a person’s—

(a)  full name:

(b)  date and place of birth:

(c) gender:

(d)  unique identifying number used by the specified agency:
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(¢)  unique identifying number used by the Department:
(f)  biometric information:

(g) alias or aliases:

(h)  address:

(i)  distinguishing features:

(j)  details of travel documents:
(k)  details of identity documents:
(I)  citizenship:

(m) nationality

specified agency means—

(a) the New Zealand Police:

(b)  the Ministry of Justice:

(c) the department of State responsible for the administration of the Bio-
security Act 1993:

(d) the department of State responsible for the administration of the Correc-
tions Act 2004:

(e) the department of State responsible for the administration of the Cus-
toms and Excise Act 2018.

Section 303(4): amended, on 28 September 2017, by section 275(1) of the Intelligence and Security
Act 2017 (2017 No 10).

Section 303(6): repealed, on 28 September 2017, by section 275(2) of the Intelligence and Security
Act 2017 (2017 No 10).

Section 303(8) specified agency paragraph (e): amended, on 1 October 2018, by section 443(3) of
the Customs and Excise Act 2018 (2018 No 4).

Disclosure of information to specified agencies for purposes of law
enforcement, counter-terrorism, and security

The purpose of this section is to enable the disclosure of information by the

Department to a specified agency to allow that agency a longer period of time

to—

(a) identify any person of interest who is intending to board a craft for the
purpose of travelling from New Zealand; and

(b) perform any of its functions, or exercise any of its powers, in relation to
an identified person of interest before that person departs from New Zea-
land.

For the purpose of this section, the chief executive of a specified agency may
supply to the chief executive of the Department personal information about a
person of interest.
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(3)  The chief executive of the Department may compare the information received
under subsection (2) about a person of interest with APP information that he or
she holds.

(4)  If the chief executive of the Department holds APP information about the per-
son of interest, he or she may, under an agreement entered into in accordance
with section 303C,—

(a) notify the chief executive of the specified agency that the person of
interest intends to board a craft for the purpose of travelling from New
Zealand; and

(b)  disclose to that chief executive—

(i)  the APP information held by the chief executive of the Depart-
ment about the person of interest; and

(i)  any other information held by the chief executive of the Depart-
ment about the person’s intended travel (for example, when and
where the person checked in).

(5) In this section,—
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APP information means advance passenger processing information that the
chief executive of the Department has received under section 96(2) about per-
sons intending to board a craft for the purpose of travelling from New Zealand

chief executive of a specified agency means the head of that specified agency

person of interest means a person of interest to the chief executive of a speci-
fied agency because the chief executive believes on reasonable grounds that the
person may attempt to leave New Zealand and that the person—

(a) poses a threat or risk to the security of New Zealand or another country
because the person intends to engage in, or facilitate,—

(i)  a terrorist act within the meaning of section 5 of the Terrorism
Suppression Act 2002; or

(i1)  the proliferation of weapons of mass destruction; or

(ii1)) any other unlawful activity designed or likely to cause serious
economic damage to New Zealand, carried out for the purpose of
commercial or economic gain; or

(b) is—

(i)  a person under control or supervision (as defined in section 3(1)
of the Corrections Act 2004); or

(i1)  on bail with an electronic monitoring condition granted under sec-
tion 30B of the Bail Act 2000; or

(ii1) liable to be arrested (with or without a warrant) by an employee or
agent of a specified agency; or

(iv)  suspected of escaping from lawful custody; or
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(v)  suspected of being a perpetrator or victim of an offence under sec-
tion 98D of the Crimes Act 1961 (trafficking in persons); or

(vi) suspected of being involved in the unlawful movement of illegal
goods; or

(vii) a person who poses a risk, for any reason, to the safety of other
passengers, the crew, or craft

personal information, in relation to a person of interest, includes the follow-
ing information:

(a)  the person’s—
(i)  full name; and
(i1)  date of birth; and
(iii))  place of birth; and
(iv) nationality; and
(v)  gender; and

(b)  the details specified in the person’s passport or certificate of identity, if
known, including—

(1)  the passport or certificate of identity number; and
(i1)  the expiry date; and
(i11)  the issuer of the person’s certificate of identity (if any), if it is not
the person’s country of nationality
specified agency means—
(a) the New Zealand Police:

(b)  the department of State responsible for the administration of the Correc-
tions Act 2004:

(c) the department of State responsible for the administration of the Cus-
toms and Excise Act 1996:

(d) the Civil Aviation Authority of New Zealand established under section
72A(1) of the Civil Aviation Act 1990.

Section 303A: inserted, on 28 September 2017, by section 276 of the Intelligence and Security Act
2017 (2017 No 10).

Direct access to information for purposes of law enforcement, counter-
terrorism, and security

For the purpose of section 303A, the chief executive of the Department may
allow the chief executive of a specified agency to access the APP information
database or databases to search for information relating to a person of interest.

Before allowing the chief executive of a specified agency access to the APP
information, the chief executive of the Department must enter into an agree-
ment with the specified agency in accordance with section 303C.
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The agreement must specify, in addition to the matters set out in section
303C(2)(d) to (h),—

(a)  the particular information that may be accessed:

(b)  the particular purpose or purposes for which the information may be
accessed:

(c) the positions or designations of the persons in the specified agency who
may access the database or databases:

(d)  the records to be kept in relation to each occasion on which a database is
accessed:

(e)  the safeguards that are to be applied for protecting personal information
that is accessed:

(f)  the requirements relating to storage and disposal of information obtained
by the specified agency from the database:

(g) the requirements for reviewing the agreement.
In this section,—
access, in relation to a database, includes remote access to the database

APP information, chief executive of a specified agency, specified agency,
and person of interest have the meanings given to them by section 303A(5)

APP information database means the database of APP information

database means any information recording system or facility used by the
Department to store or process information.

Section 303B: inserted, on 28 September 2017, by section 276 of the Intelligence and Security Act
2017 (2017 No 10).

Requirements for agreements entered into under section 303, 303A, or
303B

This section applies to an agreement entered into under section 303, 303A, or
303B.

An agreement—
Making

(a)  must not be made until the chief executive of the Department has consul-
ted the Privacy Commissioner:

(b) must be made between the chief executive of the Department and the
chief executive of the specified agency:

(c)  must be in writing:
Contents

(d)  must state the criteria for the disclosure under it of information by the
Department to the specified agency:
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(e)  must state the use that the specified agency may make of the information
disclosed to it:

() must—

(i)  state that the specified agency must not disclose the information
disclosed to it to any other agencies, bodies, or persons; or

(i1)  state the other agencies, bodies, or persons to which the specified
agency may disclose information disclosed to it, the extent to
which the specified agency may disclose the information, and the
conditions subject to which the specified agency may disclose the
information:

(g) may state the form in which the information may be disclosed:

(h)  may state the method by which the information may be disclosed:
Varying

(i)  may be varied:

() must not be varied until the chief executive of the Department has con-
sulted the Privacy Commissioner:

Reviews and reports

(k)  must, if the Privacy Commissioner requires, provide that the agreement,
and the arrangements for disclosure under it, be the subject of reviews
and reports to the Privacy Commissioner by the chief executive of the
specified agency at intervals of no less than 12 months.

Section 303C: inserted, on 28 September 2017, by section 276 of the Intelligence and Security Act
2017 (2017 No 10).

Disclosure of information to employers

The purpose of this section is to facilitate the disclosure of information by the
Department to an employer to enable the employer to verify that a person is
entitled under this Act to work in the employer’s service.

On receipt of a request from an employer, the chief executive may, for the pur-
pose of this section, disclose the information specified in subsection (4) to the
employer.

The chief executive must not disclose the information specified in subsection
(4) unless satisfied that the request—

(a)  has been made by an employer in New Zealand; and

(b) s for the purpose of enabling the employer to verify that a person is
entitled under this Act to work in the employer’s service.

The information that may be disclosed under this section is as follows:
(a)  whether the person is entitled to undertake that work in New Zealand:

(b)  if the person is entitled to undertake that work in New Zealand,—
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(i)  the duration of the entitlement; and
(i1)  any conditions imposed on that entitlement.

Where the chief executive discloses information under this section to an
employer, the employer must be informed of the requirement to comply with
the Privacy Act 1993 in relation to that information.

Disclosure of information overseas

The chief executive may disclose any information specified in section 306 to
an overseas agency, body, or person whose functions include—

(a)  the prevention, detection, investigation, prosecution, or punishment of
immigration or other offences; or

(b)  the processing of international passengers; or
(c)  border security.
The disclosure of information under subsection (1) must be—

(a) in accordance with an agreement between the chief executive and the
agency, body, or person concerned that complies with subsections (3)
and (4); or

(b)  in accordance with subsection (7).

The chief executive must not enter into an agreement for the purposes of sub-
section (2)(a) unless satisfied that it is justified to help prevent, identify, or
respond to violations of New Zealand law or,—

(a) in the case of an agreement with an international agency or body, to help
prevent, identify, or respond to the kinds of actions that the agency or
body has a function of preventing, identifying, or responding to; or

(b) in any other case, to help prevent, identify, or respond to violations of
the law of the state concerned.

For the purposes of subsection (2)(a), an agreement—
(a) must be in writing; and
(b)  must state criteria for the disclosure of information under it; and
(c)  must state, in respect of the information to be disclosed,—
(1)  the use the agency, body, or person may make of it; and
(i)  either—

(A) that the agency, body, or person must not disclose it to any
other agency, body, or person; or

(B) the other agencies, bodies, or persons to which the agency,
body, or person may disclose any of it, and the extent to
which and conditions subject to which the agency, body, or
person may do so; and

(d) may state—
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(i)  the form in which information may be disclosed:

(i1))  the method by which information may be disclosed; and
(e) may be varied.
The chief executive—

(a) must consult the Privacy Commissioner before entering into an agree-
ment under this section, or varying such an agreement; and

(b) if the Privacy Commissioner so requires, must undertake a review of the
agreement under this section, and the arrangements for disclosure under
it; and

(c) as soon as practicable after conducting a review required to be under-
taken under paragraph (b), must report the result to the Privacy Commis-
sioner.

The Privacy Commissioner must not require the chief executive to undertake a
review of an agreement under subsection (5)(b) within 12 months of last doing
SO.

The chief executive may disclose information to an overseas agency, body, or
person if—

(a) the functions of the agency, body, or person include the prevention,
detection, investigation, prosecution, or punishment of immigration or
other offences; and

(b)  the information is disclosed subject to conditions stating—
(i)  the use the agency, body, or person may make of it; and
(i)  either—
(A) that the agency, body, or person must not disclose it to any
other agency, body, or person; or

(B) the other agencies, bodies, or persons to which the agency,
body, or person may disclose any of it, and the extent to
which and conditions subject to which the agency, body, or
person may do so; and

(c)  the chief executive makes and keeps a record of—
(i)  the information that was disclosed; and
(i1))  the agency, body, or person to which it was disclosed; and
(iii))  the conditions subject to which it was disclosed.

The chief executive must not disclose any information under subsection (7)
unless satisfied that it relates to a suspected violation of New Zealand law or,—

(a) in the case of disclosure to an international agency or body, to a suspec-
ted action of a kind that the agency or body has a function of preventing,
identifying, or responding to:

237



Reprinted as at

Part 8 s 306 Immigration Act 2009 26 November 2018

306
(D

2

307
(D

238

(b) in any other case, to a suspected violation of the law of the state con-
cerned.

Compare: 1987 No 74 s 141AA

Information that may be disclosed under section 305

The information that may be disclosed under section 305 is—

(a) airline passenger and crew lists:

(b)  craft movements (which may include passenger and crew lists):
(c) past travel movements of specified people:

(d) previous convictions of specified people:

(e)  general history of specified people (which may include associates and
networks):

(f)  modus operandi of specified people:

(g) known currency and other financial transactions of relevant interest,
including involvement in money laundering:

(h) intelligence analysis assessments and reports:
(i)  details of communications interceptions:

(j)  personal identification details (which may include photographs, biomet-
ric information, distinguishing features, and details of identity or travel
documents):

(k)  names and details of immigration personnel and transport personnel:
(I)  details of known or suspected involvement of people in illicit activities:
(m) details of any visa held by a person.

Section 305 does not prevent or limit any disclosure of information otherwise
than under that section that may be required or authorised by or under law, or
any treaty, agreement, or arrangement concluded by the Government of New
Zealand.

Compare: 1987 No 74 s 141AB

Part 9
Detention and monitoring

Purpose of Part

The purpose of this Part is to establish a tiered detention and monitoring
regime in order to ensure—

(a)  the integrity of the immigration system through providing for the man-
agement of persons who are liable for deportation or turnaround; and
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(b)  the safety and security of New Zealand where a person who is liable for
deportation may constitute or be suspected of constituting a threat or risk
to security.

The purposes of the warrant of commitment regime for members of a mass
arrival group under this Part are—

(a) to provide a practicable and administratively workable time period
within which arrival processing of the mass arrival group can be comple-
ted; and

(b) to provide a practicable and administratively workable time period
within which any threat or risk to security or to the public arising from,
or that may arise from, the members of the mass arrival group, whether
collectively or individually, may be properly assessed; and

(c) to avoid disrupting the efficient functioning of the Department, the
courts, or any prison or premises identified in a relevant warrant of com-
mitment.

Section 307(2): inserted, on 19 June 2013, by section 11 of the Immigration Amendment Act 2013
(2013 No 39).

This Part code for detention and monitoring of person if detention and
monitoring under this Act

This Part must be treated as a code for the purposes of the detention and moni-
toring of any person if the reason for the detention or monitoring arises under
this Act, and no person who is liable for arrest and detention under this Act
may be granted bail from that detention.

Arrest and detention

Persons liable to arrest and detention
The following persons are liable to arrest and detention under this Part:
(a)  persons who are liable for turnaround:

(b)  persons who are liable for deportation (including persons recognised as
refugees or protected persons but whose deportation is not prohibited
under section 164(3) or (4)):

(c)  persons who are suspected by an immigration officer or a constable to be
liable for deportation or turnaround and who fail to supply satisfactory
evidence of their identity when requested under section 280:

(d) persons who are, on reasonable grounds, suspected by an immigration
officer or a constable of constituting a threat or risk to security.

The following persons are not liable to arrest and detention under this Part:

(a) persons who are recognised as refugees, except those whose deportation
is not prohibited under section 164(3):
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The powers of arrest and detention under this Part may be exercised for the fol-
lowing purposes:

(a)

(b)

(c)

(d)

(e)

in the case of a person liable for turnaround, to detain the person in order
to place him or her on the first available craft leaving New Zealand:

in the case of a person liable for deportation,—

(i)  to detain the person pending the making of a deportation order,
including during the completion of any appeal brought by the per-
son against his or her liability for deportation; or

(i1)  to deport the person following the making of a deportation order
by placing him or her on the first available craft leaving New Zea-
land:

in the case of a person who is suspected by an immigration officer or a
constable to be liable for deportation or turnaround and who fails to sup-
ply satisfactory evidence of his or her identity when requested under sec-
tion 280, to detain the person pending satisfactory establishment of the
person’s identity:

in the case of a person—

(i)  who is suspected of constituting a threat or risk to security, to
detain the person pending the making of a deportation order; or

(i1))  who is subject to a deportation order under section 163, to deport
the person by placing him or her on the first available craft leav-
ing New Zealand:

in the case of a person who has breached residence and reporting
requirements agreed under section 315 or conditions imposed under sec-
tion 320, to detain the person pending a determination by a District
Court Judge under section 317, 318, or 320.

Implications of liability to arrest and detention

Where a person is liable to arrest and detention under this Part,—

(a)

(b)

(©)

(d)

the person may be subject to the 4-hour limited detention by an immigra-
tion officer provided for in section 312:

the person may be arrested and detained without warrant for a period not
exceeding 96 hours by a constable in accordance with section 313:

an immigration officer may agree to residence and reporting require-
ments with the person in accordance with section 315:

the person may be detained in custody under a warrant of commitment:
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(e)  the person may be released on conditions under section 320.

Section 311(d): amended, on 19 June 2013, by section 17 of the Immigration Amendment Act 2013
(2013 No 39).

Limited power of detention for up to 4 hours

A person liable to arrest and detention under this Part may be detained by an
immigration officer for a purpose set out in section 310 until the earliest of—

(a) the exercise by a constable of the power of arrest and detention under
section 313; or

(b) the delivery of the person into custody under this Act; or

(c)  the person no longer being liable to arrest and detention under this Part;
or

(d) the purpose of the detention being achieved; or

(e) the elapsing of 4 hours since the detention commenced.
Compare: 2004 No 50 s 103

Initial period of detention for up to 96 hours without warrant

Where a person is liable to arrest and detention under this Part, a constable
may, and if requested by an immigration officer must, for a purpose set out in
section 310 arrest the person without warrant and place him or her in custody.

A person arrested and detained under this section may be detained only as long
as is necessary to achieve the purpose of the arrest and detention without fur-
ther authority than this section, but must not be detained for a period longer
than 96 hours.

The period of 96 hours in subsection (2) is to be determined inclusive of any
time during which the person was detained by an immigration officer under
section 312.

Persons arrested and detained pending making of deportation order

This section applies in the case of a person arrested and detained under section
313 on the suspicion of an immigration officer or a constable that the person
constitutes a threat or risk to security.

If subsection (1) applies, a constable must as soon as is practicable refer the
case to the Minister to determine whether to certify, under section 163, that the
person constitutes a threat or risk to security.

Compare: 1987 No 74 s 75

Person may instead agree to residence and reporting requirements

Rather than causing a person who is liable for arrest and detention to be arres-
ted under section 313, or making an application for a warrant of commitment
under section 316, an immigration officer and the person liable for arrest and
detention may agree that the person will do all or any of the following things:
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(a) reside at a specified place:

(b) report to a specified place at specified periods or times in a specified
manner:

(c)  provide a guarantor who is responsible for—

(i)  ensuring the person complies with any requirements agreed under
this section; and

(1))  reporting any failure by the person to comply with those require-
ments:

(d) if the person is a claimant, attend any required interview with a refugee
and protection officer or hearing with the Tribunal:

(e) undertake any other action for the purpose of facilitating the person’s
deportation or departure from New Zealand.

A decision as to whether to offer or agree residence and reporting requirements
under subsection (1) is a matter for the absolute discretion of an immigration
officer.

An immigration officer may at any time vary any residence or reporting
requirements under this section at the request or with the agreement of the per-
son.

The agreement or variation of any residence or reporting requirements must be
in writing and must—

(a) list any requirements agreed under subsection (1) or (3); and

(b) include a warning that, if the person fails to comply with any agreed
requirement, the person may be detained under section 312 or arrested
and detained under section 313.

An immigration officer may at any time, in the officer’s absolute discretion,
decide to end any agreement made under subsection (1).

A person may be detained under section 312 or arrested and detained under
section 313—

(a)  if an immigration officer determines that the person, without reasonable
excuse,—

(i)  has failed to reside at the specified place; or
(i1)  has failed to comply with other agreed requirements; or
(b) if an immigration officer ends an agreement under subsection (5); or

(c) in order to execute a deportation order or place the person on the first
available craft leaving New Zealand.

An agreement under this section lapses and the person ceases to be bound by it
when the person leaves New Zealand or otherwise ceases to be liable to arrest
and detention under this Part.

Compare: 1987 No 74 s 98
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Warrants of commitment

Application for warrant of commitment

An immigration officer may apply to a District Court Judge for a warrant of

commitment (or a further warrant of commitment) authorising a person’s

detention for up to 28 days in any case where it becomes apparent, in the case

of a person detained in custody under this Part, that before the expiry of the

period for which detention is authorised—

(a)  there will not be, or there is unlikely to be, a craft available to take the
person from New Zealand; or

(b)  the person will not, or is unlikely to, supply satisfactory evidence of his
or her identity; or

(c) the Minister has not made, or is not likely to make, a decision as to
whether to certify that the person constitutes a threat or risk to security;
or

(d)  for any other reason, the person is unable to leave New Zealand.
Every application under this section—
(a)  must be made on oath; and

(b) must include a statement of the reasons why the person should be the
subject of a warrant of commitment; and

(c) may include any other supporting evidence.

The Judge must determine the application under section 317, 318, or 323, as
appropriate.
Compare: 1987 No 74 s 128(8)

Decision on application for warrant of commitment
On an application for a warrant of commitment, a District Court Judge—

(a) must, if satisfied on the balance of probabilities that the person is not the
person named in the application for the warrant of commitment, order
that the person be released from custody immediately:

(b)  may, in any other case, either—

(i)  issue a warrant of commitment in the prescribed form authorising
the person’s detention, in a place named in the warrant, for a
period of up to 28 days, if satisfied of the matters in subsections
(2) and (3) (and having taken into account the matters in subsec-
tions (4) and (5)); or

(i1))  order the person’s release from custody on conditions under sec-
tion 320, if the Judge is not satisfied that detention is warranted.
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A Judge may issue a warrant of commitment if satisfied on the balance of prob-
abilities that the person in custody is the person named in the application and
that any 1 or more of the following applies:

(a) acraftis likely to be available, within the proposed period of the warrant
of commitment, to take the person from New Zealand:

(b)  the reasons why a craft was not available to take the person from New
Zealand are continuing and are likely to continue, but not for an unrea-
sonable period:

(c)  the other reasons the person was not able to leave New Zealand are still

in existence and are likely to remain in existence, but not for an unrea-
sonable period:

(d) the person has not supplied satisfactory evidence of his or her identity.

If subsection (2) does not apply, the Judge may, nevertheless, make a warrant
of commitment if it is, in all the circumstances, in the public interest to do so.

In determining whether to issue a warrant of commitment, or whether to order
the person’s release on conditions, the Judge must have regard to, among other
things, the need to seek an outcome that maximises compliance with this Act.

Unless there are exceptional circumstances, the Judge must not release the per-
son on conditions if—

(a)  the identity of the person is unknown; or

(b)  the person’s identity has not been established to the satisfaction of the
court; or

(c) adirect or indirect reason for the person being unable to leave New Zea-
land is, or was, some action or inaction by the person occurring after the
person was—
(i)  served with a deportation liability notice; or

(i1)) arrested and detained for the purpose of deportation or turn-
around; or

(d) the person claimed refugee or protection status only after the person
was—

(i)  served with a deportation liability notice or deportation order or
with a removal order under the former Act; or

(i1)) arrested and detained for the purposes of deportation or turn-
around.
Compare: 1987 No 74 s 60

Section 317(5)(d)(i): amended, on 7 May 2015, by section 77 of the Immigration Amendment Act
2015 (2015 No 48).
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An immigration officer may apply to a District Court Judge for a warrant of
commitment authorising the detention, for a period of not more than 6 months,
of the members of a mass arrival group (a mass arrival warrant) if—

(a)  the warrant is necessary—
(1)  to effectively manage the mass arrival group; or

(i)  to manage any threat or risk to security or to the public arising
from, or that may arise from, 1 or more members of the mass
arrival group; or

(iii))  to uphold the integrity or efficiency of the immigration system; or

(iv)  to avoid disrupting the efficient functioning of the District Court,
including the warrant of commitment application procedure; and

(b)  the members of the mass arrival group are detained in custody under this
Part; and

(c) it becomes apparent that, before the expiry of the period for which
detention is authorised, 1 or more of the circumstances described in
paragraphs (a) to (d) of section 316(1) will apply to each member of the
mass arrival group.

Every application under this section must—

(a)  be made on oath; and

(b) include—
(1)  the number of persons to whom the warrant is to apply; and
(i1)  identity information in respect of each of the persons; and

(iii)) particulars of the craft, or of each of the group of craft, on which
the persons arrived (if known); and

(iv)  a description of the circumstances in which the craft, or the group
of craft, arrived; and

(c) include a statement of—
(i)  why the warrant is necessary in terms of subsection (1)(a); and

(i1))  how subsection (1)(c) relates to each person to whom the warrant
is to apply.
An application under this section may, but is not required to, include any other
supporting evidence or information relating to the members of the mass arrival
group.
The Judge must determine an application under section 317B.

Nothing in this section permits an immigration officer to include a person
under 18 years of age in an application for a mass arrival warrant unless the

245



Reprinted as at

Part 9s 317B Immigration Act 2009 26 November 2018

(6)

317B
(D

2

3)

“)

246

person has a parent, guardian, or relative who is a member of the mass arrival
group.

In subsection (2)(b)(ii), identity information means 1 or more of the follow-
ing:

(a) aname of the person (which may be the name that the person is known
by or a name assigned to the person):

(b)  biometric information in relation to the person:

(c)  aphysical description of the person.

Section 317A: inserted, on 19 June 2013, by section 12 of the Immigration Amendment Act 2013
(2013 No 39).

Decision on application for mass arrival warrant

On an application for a mass arrival warrant under section 317A, a District
Court Judge must,—

(a)  if satisfied of the matters in subsection (2), grant the application and act
under subsection (3); or

(b)  if not satisfied of the matters in subsection (2), refuse the application and
act under subsection (4).

The matters are that—
(a)  the application relates to a mass arrival group; and

(b)  the warrant is necessary for 1 or more of the reasons stated in section
317A(1)(a); and

(c) 1 or more of the circumstances described in paragraphs (a) to (d) of sec-
tion 316(1) will apply in respect of each member of the mass arrival
group; and

(d) the requirements of section 317A(2)(a) to (c) have been met.

The Judge must issue the warrant in the prescribed form authorising the deten-
tion of each member of the mass arrival group in a place or the places named in
the warrant—

(a)  for the period sought in the application; or

(b) for a specified shorter period, if he or she is satisfied that, after the
expiry of the shorter period,—

(1)  the reasons for the necessity of the warrant in terms of section
317A(1)(a) will no longer apply; or

(i1)  the circumstances described in paragraphs (a) to (d) of section
316(1) will no longer apply in respect of each member of the mass
arrival group.

The Judge must—
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(a) treat the application as if it were applications made under section 316 in
respect of each member of the mass arrival group; and

(b)  determine the applications in accordance with subsection (3) of that sec-
tion.

Section 317B: inserted, on 19 June 2013, by section 12 of the Immigration Amendment Act 2013
(2013 No 39).

Variation of mass arrival warrant

If a mass arrival warrant is issued under section 317B, an immigration officer
may subsequently apply for a variation of the warrant to include 1 or more per-
sons who are members of the mass arrival group but who were not known to
the immigration officer who made the application under section 317A at the
time the application was made.

Every application under this section must—
(a)  be made on oath; and
(b) include—
(i)  acopy of the original application and warrant; and

(i1)  identity information (within the meaning of section 317A(6)) in
respect of each person to be included in the warrant; and

(iii))  a statement of how section 317A(1)(c) relates to each person to be
included in the warrant.

On an application under this section, a District Court Judge must,—

(a)  if satisfied of the matters in subsection (4), grant the application and act
under subsection (5); or

(b) if not satisfied of the matters in subsection (4), refuse the application and
act under subsection (6).

The matters are that—
(a)  the persons are members of the mass arrival group; and

(b) 1 or more of the circumstances described in paragraphs (a) to (d) of sec-
tion 316(1) will apply in respect of each of those persons; and

(c)  the requirements of subsection (2) have been met.

The Judge must vary the existing warrant to include the persons specified in
the application, but must not extend the period of the warrant.

The Judge must—

(a) treat the application as if it were applications made under section 316 in
respect of each person the immigration officer has sought to be included
in the mass arrival warrant; and

(b)  determine the applications in accordance with subsection (3) of that sec-
tion.
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Nothing in this section permits an immigration officer to include a person
under 18 years of age in an application for a variation of a mass arrival warrant
unless the person has a parent, guardian, or relative who is a member of the
mass arrival group.

Section 317C: inserted, on 19 June 2013, by section 12 of the Immigration Amendment Act 2013
(2013 No 39).

District Court may impose reporting requirements

When issuing a mass arrival warrant under section 317B or varying a mass
arrival warrant under section 317C, a District Court Judge may order an immi-
gration officer to report to the court, on a day or days determined by the Judge,
but no more than once every 28 days for the duration of the warrant, on the
continuing applicability of the reasons for the necessity of the warrant in terms
of section 317A(1)(a).

A District Court Judge may shorten the period of a mass arrival warrant or a
varied mass arrival warrant, and vary the warrant accordingly, if, after receiv-
ing a report, he or she is satisfied that those reasons will no longer apply after
the expiry of the shortened period.

Section 317D: inserted, on 19 June 2013, by section 12 of the Immigration Amendment Act 2013

(2013 No 39).

Application for further warrant of commitment in respect of mass arrival

group

An immigration officer may apply to a District Court Judge for a further war-

rant of commitment authorising the continued detention of—

(a) all or specified members of a mass arrival group, as members of a mass
arrival group; or

(b) 1 or more members of a mass arrival group as individuals.

An application for a further warrant of commitment under subsection (1)(a)
may be for a period of not more than 28 days and must—

(a) comply with section 317A(2), and that section applies with any neces-
sary modifications; and

(b) be determined by a District Court Judge in accordance with section
317B, and that section applies with any necessary modifications.

An application for a further warrant of commitment under subsection (1)(b)
must be made under section 316 and determined by a District Court Judge in
accordance with subsection (3) of that section.

If a member of a mass arrival group is dealt with under subsection (3),—
(a)  heorshe—

(i)  1is no longer to be treated as a member of a mass arrival group for
the purposes of this Act; and
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(i1) must, from the time of the Judge’s determination, be dealt with
under this Act as any other individual would be; and

(b)  the Judge must consequentially amend the warrant of commitment relat-
ing to the mass arrival group to exclude the member from the warrant.

Subsection (4)(a) is for the avoidance of doubt.

Section 317E: inserted, on 19 June 2013, by section 12 of the Immigration Amendment Act 2013
(2013 No 39).

Decision on application for warrant if threat or risk to security

This section applies where an immigration officer applies for a warrant of com-
mitment to authorise the detention of a person—

(a) who was arrested and detained under section 313 on the suspicion of an
immigration officer or a constable that the person constitutes a threat or
risk to security; or

(b)  whose deportation has been ordered under section 163.

A District Court Judge must, if satisfied on the balance of probabilities that the
person is not the person named in the application for the warrant of commit-
ment, order that the person be released from custody immediately.

Except where subsection (2) applies, the Judge must—

(a) issue a warrant of commitment in the prescribed form authorising the
person’s detention, in a place named in the warrant, for a period of up to
28 days; or

(b)  if satisfied that the release of the person would not be contrary to the
public interest, order that the person be released on conditions under sec-
tion 320 pending the person’s deportation from New Zealand.

Warrant of commitment

A warrant of commitment authorises the manager of the prison or the person in
charge of the premises identified in the warrant to detain the person to whom
the warrant relates until the earliest of the following:

(a) in the case of a person liable for turnaround, the person is delivered into
the custody of an immigration officer and detained, or into the custody
of a constable and arrested and detained, for the purpose of placing the
person on the first available craft to leave New Zealand:

(b)  in the case of a person liable for deportation, the person is delivered into
the custody of an immigration officer and detained, or into the custody
of a constable and arrested and detained, for the purpose of executing the
deportation order:

(c)  written notification is received from an immigration officer that the per-
son has ceased to be liable to arrest and detention under this Part:

(d)  aJudge orders the release of the person:
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(e)  the warrant of commitment expires.

The period for which detention is authorised by a warrant of commitment must
be calculated exclusive of any period commencing on the date on which the
person to whom the warrant relates escapes from lawful custody and ending 96
hours after the date on which the person is again taken into custody under this
Act.

Compare: 1987 No 74 s 128

Court may instead release person on conditions

Where a District Court Judge orders a person’s release under section
317(1)(b)(i1), 318(3)(b), 323(3), or 324A(6)(b) on conditions, the conditions
imposed on release may be any conditions that the Judge thinks fit to impose in
the circumstances, including all or any of the following:

(a)  acondition that the released person must reside at a specified place:

(b) a condition that the released person must report to a specified place at
specified periods or times in a specified manner:

(c) if the person is a claimant, a condition that the released person must
attend any required interview with a refugee and protection officer or
hearing with the Tribunal:

(d) a condition that the released person provide a guarantor who is respon-
sible for—

(1)  ensuring compliance with any conditions imposed under this sec-
tion; and

(i1)  reporting any failure to comply with those conditions:

(e) a condition that the person take a specified action for the purpose of
facilitating the person’s deportation or departure from New Zealand.

Where conditions are imposed on a released person under subsection (1),—

(a)  the conditions must be notified in writing to the person before his or her
release, and take effect on release; and

(b)  the notice of conditions must include a warning that, if the person fails to
comply with any condition, the person may be detained under section
312 or arrested and detained under section 313.

Conditions imposed under this section may be varied at any time—

(a) by a District Court Judge on the application of the person released or an
immigration officer under section 324:

(b) by consent between the released person and an immigration officer, if—

(i)  the conditions imposed relate to the matters described in subsec-
tion (1)(a) or (b); or

(i1))  the order imposing the conditions allows the variation.
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A variation of a condition under subsection (3)—
(a) takes effect immediately; but

b must be put in writin , and notified to the released €rson, as Soon as
practicable.

A person may be detained under section 312 or arrested and detained under
section 313—

(a) if an immigration officer determines that the person, without reasonable
excuse, has failed to comply with any conditions imposed under subsec-
tion (1) or varied under subsection (3); or

(b) if an immigration officer makes an application under section 324(2) for
an order that the person be detained under a warrant of commitment; or

(c) to execute a deportation order or place the person on the first available
craft leaving New Zealand.

Conditions imposed under this section lapse, and the person ceases to be bound
by them, when the person leaves New Zealand or otherwise ceases to be liable
to arrest and detention under this Part.

Compare: 1987 No 74 ss 79, 128AB

Section 320(1): amended, on 19 June 2013, by section 17 of the Immigration Amendment Act 2013
(2013 No 39).

Special conditions where threat or risk to security

Where a District Court Judge determines to order the release of a person to
whom section 318 applies on conditions in accordance with subsection (3)(b)
of that section, the conditions imposed under section 320 may also include 1 or
both of the following:

(a)  a condition that the person not have access to or use specified communi-
cation devices or facilities (such as a telephone, the Internet, or email):

(b) a condition that the person refrain from associating with any 1 or more
named individuals, or individuals associated with 1 or more named
organisations.

Persons detained under warrant of commitment or released on conditions
pending making of deportation order

This section applies in the case of a person who was arrested and detained on
the suspicion of an immigration officer or a constable that the person consti-
tutes a threat or risk to security and who—

(a) is being detained pursuant to a warrant of commitment; or
(b)  has been released on conditions under section 320.

If the Minister decides not to certify that a person to whom this section applies
constitutes a threat or risk to security, or fails to make a certification not later
than 14 days after the initial arrest under section 313,—
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(a)  the person ceases to be liable to arrest and detention under this Part; and

(b) in the case of a person being detained under a warrant of commitment,
an immigration officer must notify that fact in writing to the manager or
other person in charge of the prison or premises identified in the warrant.

Compare: 1987 No 74 s 79

Section 322(1)(a): amended, on 19 June 2013, by section 17 of the Immigration Amendment Act
2013 (2013 No 39).

Decisions on warrants of commitment where detention beyond 6 months

This section applies where a person would, upon a successful application for a
further warrant of commitment under section 316, be detained under consecu-
tive warrants of commitment for a continuous period of more than 6 months
following—

(a)  the person’s initial detention under a warrant of commitment, where the
person has exhausted all appeal rights under this Act at the time of that
initial detention, or had no such appeal rights; or

(b)  where paragraph (a) does not apply, the later of—

(i)  the conclusion of any appeal proceedings brought by the person;
or

(i1)  the expiry of any period for bringing such an appeal; or

(c)  the date when a claim for recognition as a refugee or a protected person
is finally determined (within the meaning of section 128), if the claim
was made only after the person—

(i)  was served with a deportation liability notice or order; or

(i1))  was arrested and detained for the purpose of deportation or turn-
around.

A further warrant of commitment authorising the detention of a person to
whom this section applies must be issued if a District Court Judge is satis-
fied—

(a)  that the person’s deportation or departure is prevented by some action or
inaction of the person; and

(b)  that no exceptional circumstances exist that would warrant release.

If the Judge is not so satisfied, the Judge must order the person’s release on
conditions under section 320.

An application for a further warrant of commitment in a case to which this sec-
tion applies—

(a) must be supported by evidence under oath by an immigration officer;
and

(b)  must include a statement as to why the further warrant is required; and

(c) may include any other supporting evidence.
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The Judge may require the immigration officer to attend the hearing to give
evidence and be subject to cross-examination.

The period of 6 months referred to in subsection (1) must be calculated exclu-
sive of any period commencing on the date on which the person to whom the
warrant relates escapes from lawful custody and ending 96 hours after the date
on which the person is again taken into custody under this Act.

This section does not apply to a person whose deportation has been ordered
under section 163.

To avoid doubt, if a person to whom subsection (1)(c) applies makes a subse-
quent claim, the 6-month period must be treated as starting on the date the sub-
sequent claim is finally determined.

In subsection (1),—

appeal proceedings means the proceedings in respect of which the appeal
rights are exercised

appeal rights means—

(a) the rights of appeal the person has or had against liability for deport-
ation; and

(b) the refugee and protection appeals associated with any claim made
before the person was served with a deportation liability notice or arres-
ted and detained for the purpose of deportation or turnaround.

For the purposes of subsection (2), exceptional circumstances do not
include—

(a) the period of time that a person has already been detained under this
Part; or

(b)  the possibility that the person’s deportation or departure may continue to
be prevented by some action or inaction of the person.

Compare: 1987 No 74 s 60(6)(b)

Review of warrant of commitment or release on conditions

(1AA) In this section, warrant of commitment does not include—

(M

(a) a mass arrival warrant issued under section 317B (in respect of all or
specified members of a mass arrival group); or

(b) a further warrant of commitment issued under section 317E(1)(a) (in
respect of all or specified members of a mass arrival group).

At any stage during the currency of a warrant of commitment an immigration
officer may apply to a District Court Judge for—

(a)  avariation of the warrant of commitment; or

(b)  an order that the person who is detained under the warrant be released on
conditions under section 320; or
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(c)  an order that the person be released from custody.

At any stage when a person is released on conditions under section 320 an
immigration officer may apply to a District Court Judge for—

(a)  an order that the person who is released on conditions be detained under
a warrant of commitment; or

(b)  awvariation of conditions.

Subject to subsection (5), a person detained under a warrant of commitment
may apply to a District Court Judge for—

(a)  avariation of the warrant of commitment; or
(b)  an order that the person be released on conditions under section 320.

Subject to subsection (5), a person released on conditions may apply to a Dis-
trict Court Judge seeking a variation of those conditions.

An application under subsection (3) or (4) must be made with the leave of a
District Court Judge, which may be granted only if the Judge is satisfied that
new information has become available that—

(a)  1s material to the person’s ongoing detention or release on conditions;
and

(b)  was unavailable at the time the warrant of commitment or the decision to
release on conditions was made.

An application for a review of a warrant of commitment or release on condi-
tions must be considered having regard to section 317, 318, or 323, as appro-
priate.

Section 324(1AA): inserted, on 19 June 2013, by section 13(1) of the Immigration Amendment Act
2013 (2013 No 39).

Section 324(6): amended, on 19 June 2013, by section 13(2) of the Immigration Amendment Act
2013 (2013 No 39).

Review of mass arrival warrant
In this section, warrant of commitment means—

(a) a mass arrival warrant issued under section 317B (in respect of all or
specified members of a mass arrival group); and

(b) a further warrant of commitment issued under section 317E(1)(a) (in
respect of all or specified members of a mass arrival group).

At any stage during the currency of a warrant of commitment, an immigration
officer may apply to a District Court Judge for a variation of the warrant for
either or both of the following reasons:

(a)  to shorten the period that the warrant applies:

(b) to provide for 1 or more persons detained under the warrant to be
detained in a place or places other than the place or places currently spe-
cified in the warrant for those persons.
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An application made under subsection (2) must—
(a) be made on oath; and
(b) include—
(1)  acopy of the warrant to be varied; and
(1)  a statement of the reasons for the application.

On an application under subsection (2)(a), a District Court Judge must vary the
period of the warrant of commitment—

(a)  to the period sought in the application; or

(b)  to a specified shorter period, if he or she is satisfied that, after the expiry
of the shorter period,—

(i)  the reasons for the necessity of the warrant in terms of section
317A(1)(a) will no longer apply; or

(i1))  the circumstances described in paragraphs (a) to (d) of section
316(1) will no longer apply in respect of each person subject to
the varied warrant.

On an application under subsection (2)(b), a District Court Judge may vary the
warrant of commitment, but only to authorise the detention of the persons in a
place or places other than the place or places currently specified in the warrant
for those persons.

At any stage during the currency of a warrant of commitment, an immigration
officer may, in respect of a particular individual detained under the warrant,
apply to a District Court Judge for—

(a)  awarrant of commitment for the individual as an individual; or

(b)  an order that the individual be released on conditions under section 320;
or

(c)  an order that the individual be released.

An application for a warrant of commitment under subsection (6)(a) must be
made under section 316 and determined by a District Court Judge in accord-
ance with subsection (3) of that section.

An application for release on conditions under subsection (6)(b) must be con-
sidered having regard to section 317, 318, or 323, as appropriate.

If a member of a mass arrival group is dealt with under subsection (6),—
(a)  heorshe—

(i)  1is no longer to be treated as a member of a mass arrival group for
the purposes of this Act; and

(i1)) must, from the time of the Judge’s determination, be dealt with
under this Act as any other individual would be; and
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(b)  the Judge must consequentially amend the warrant of commitment relat-
ing to the mass arrival group to exclude the member from the warrant.

Subsection (9)(a) is for the avoidance of doubt.

Section 324A: inserted, on 19 June 2013, by section 14 of the Immigration Amendment Act 2013
(2013 No 39).

Applications under this Part involving classified information

Consideration by High Court of application involving classified
information

This section and section 326 apply to an application made under section 316 or
324(1), (2), (3), or (4), if the application is made in respect of a person subject
to a decision made, or proposed to be made, relying on classified information.

In such a case—

(a)  the application, or the response to an application for review made by the
person subject to the decision, must be made by the chief executive and
not by an immigration officer; and

(b)  the District Court Judge must not be provided with access to any classi-
fied information.

If the District Court Judge considering the application considers that it is neces-
sary to access classified information in order to make a decision in relation to
an application under section 316 or 324, the Judge must immediately transfer
the application to the High Court for consideration by a nominated Judge (as
defined in section 252(2)).

If the chief executive considers that it will be necessary for a Judge to access
classified information in order to make a decision in relation to an application
under section 316 or 324, the chief executive may make the application directly
to the High Court for consideration by a nominated Judge.

If this section applies, the person may continue to be detained—

(a)  without warrant under section 313, until a determination is made on the
application, as long as the application for a warrant of commitment is
made not later than 96 hours after the person’s arrest and detention
(inclusive of any time during which the person was detained by an immi-
gration officer under section 312); or

(b)  under an existing warrant of commitment, until a determination is made
on the application, as long as the application is made before the expiry of
the existing warrant of commitment.

Process for High Court to consider application

Where an application is transferred or made directly to the High Court under
section 325, sections 252, 257 to 259, and 261 to 270 apply, with the necessary
modifications.
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In determining the application,—

(a) sections 317, 318, 320, 321, 323, and 324 apply as appropriate, with the
necessary modifications; and

(b) it is not the role of the nominated Judge to determine the matters
described in section 243(1); and

(c) the classified information must be treated as accurate.
Duties of detaining officers

Duties of detaining officers

It is the duty of an immigration officer when detaining any person under sec-
tion 312—

(a) to inform the person at the time of the detention of the reason for the
detention (unless in all the circumstances it is impracticable to do so);
and

(b)  to produce the officer’s warrant; and

(c) to inform the person that he or she may contact a lawyer or, if appropri-
ate, a responsible adult; and

(d) to inform the person of the maximum duration of the detention.

It is the duty of every constable when arresting and detaining any person with-
out warrant under section 313—

(a) to inform the person at the time of the arrest, unless in all the circum-
stances it is impracticable to do so, of the reason for the arrest, and that
the arrest does not relate to a criminal matter; and

(b) in the case of a constable who is not in uniform, to produce his or her
badge or other evidence of being a constable; and

(c)  to inform the person that he or she may contact a lawyer or, if appropri-
ate, a responsible adult; and

(d)  to inform the person of the maximum duration of the detention.

An immigration officer or a constable is not guilty of an offence and is not
liable to any civil proceedings in respect of the arrest or detention by that offi-
cer or constable if he or she has reasonable and probable grounds for believing
that the person is liable to arrest and detention under this Part.

A failure to fulfil any of the duties mentioned in subsections (1) and (2) does
not of itself deprive the immigration officer or the constable, or any assistant,
of protection from criminal responsibility.

Compare: 1987 No 74 s 134
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(1)  Where an immigration officer is exercising the power of detention under sec-
tion 312, the immigration officer may use such physical force as the officer has
reasonable grounds for believing is reasonably necessary—

(a)  to prevent the detained person from harming any person; or

(b)  to prevent the detained person from damaging any property; or

(c) to prevent the detained person from escaping or attempting to escape
from detention; or

(d)  to recapture the person, if the person is fleeing, having escaped from
detention.

(2) By virtue of section 82 of the Search and Surveillance Act 2012, sections 85 to
87 of that Act (about rub-down searches) apply to this section, and by virtue of
section 89(1)(e) of that Act, Part 4 of that Act (and in particular sections 124 to
126 (about searches of the person)) also applies.

(3)  [Repealed]

(4)  [Repealed]

(5)  [Repealed]

(6)  An immigration officer who uses physical force or undertakes a search under
this section must, not later than 3 working days after the use of the force or the
search, give to the chief executive a written report of the use of the force or
search, the circumstances in which it was used or conducted, and the matters
that gave rise to the reasonable grounds to believe required by subsection (1) or
(2).

Section 328(2): replaced, on 7 May 2015, by section 78 of the Immigration Amendment Act 2015
(2015 No 48).
Section 328(3): repealed, on 7 May 2015, by section 78 of the Immigration Amendment Act 2015
(2015 No 48).
Section 328(4): repealed, on 7 May 2015, by section 78 of the Immigration Amendment Act 2015
(2015 No 48).
Section 328(5): repealed, on 7 May 2015, by section 78 of the Immigration Amendment Act 2015
(2015 No 48).

329 Arresting or detaining officer may seek assistance

(1)  Where a constable is arresting any person under this Act, the constable may
call upon any person in the vicinity for assistance.

(2)  Where an immigration officer is detaining any person under section 312, the
officer may call upon any person in the vicinity for assistance.

(3) Every person so called upon is justified (as defined in section 2(1) of the
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Crimes Act 1961) in assisting, and he or she has all the protection and privil-
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eges of an immigration officer when giving his or her assistance, unless that
person knows that there is no reasonable ground for the arrest or detention.
Compare: 1987 No 74 s 135

Section 329(3): amended, on 7 May 2015, by section 79(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 329(3): amended, on 7 May 2015, by section 79(2) of the Immigration Amendment Act 2015
(2015 No 48).

Form of custody

Approval of premises for purpose of immigration detention

The chief executive may approve any premises for the purpose of detention
under this Act.

Form of custody of persons detained without warrant overnight

Every person who is placed in custody under section 313 and is to be detained
overnight must be detained,—

(a) 1in the case of a person under 18 years of age who is not married or in a
civil union, in—

(i)  a residence (within the meaning of section 2(1) of the Oranga
Tamariki Act 1989) or other premises under the control of, or
approved by, the chief executive of the department for the time
being responsible for the administration of the Oranga Tamariki
Act 1989; or

(il)  any other premises agreed to by an immigration officer and the
person’s parent, guardian, or responsible adult; or

(b)  in any other case, in—
(i)  premises approved by the chief executive under section 330; or
(i1)  apolice station.

Compare: 1987 No 74 s 128(6)

Section 331(a): amended, on 7 May 2015, by section 80(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 331(a)(i): amended, on 14 July 2017, by section 149 of the Children, Young Persons, and
Their Families (Oranga Tamariki) Legislation Act 2017 (2017 No 31).

Section 331(a)(ii): amended, on 7 May 2015, by section 80(2) of the Immigration Amendment Act
2015 (2015 No 48).

Form of custody of persons detained under warrant of commitment

Every person who is to be detained in custody under a warrant of commitment
must be detained,—

(a) in the case of a person under 18 years of age who is not married or in a
civil union, in a place approved for the purpose by the District Court
Judge before whom the person is brought, being—
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(i)  a residence (within the meaning of section 2(1) of the Oranga
Tamariki Act 1989) or other premises under the control of, or
approved by, the chief executive of the department for the time
being responsible for the administration of the Oranga Tamariki
Act 1989; or

(il)  any other premises agreed to by an immigration officer and the
person’s parent, guardian, or responsible adult; or

(iii) premises approved by the chief executive under section 330; or
(b)  in any other case,—
(i)  ina prison; or
(i)  in other premises approved for the purpose by the Judge, being
premises approved by the chief executive under section 330.

Compare: 1987 No 74 s 62

Section 332(a): amended, on 7 May 2015, by section 81(1) of the Immigration Amendment Act 2015
(2015 No 48).

Section 332(a)(i): amended, on 14 July 2017, by section 149 of the Children, Young Persons, and
Their Families (Oranga Tamariki) Legislation Act 2017 (2017 No 31).

Section 332(a)(ii): amended, on 7 May 2015, by section 81(2) of the Immigration Amendment Act
2015 (2015 No 43).

Special provisions relating to custody

Every person to whom a warrant of commitment is addressed under this Act is
justified in detaining in accordance with the terms of the warrant any person
who the addressee of the warrant believes on reasonable grounds to be the per-
son named in the warrant, whether or not there is any defect in the issuing of
the warrant.

Where any person (the detainee) is held in custody under this Act (whether
pursuant to a warrant of commitment or otherwise), the person responsible for
the detainee’s custody must—

(a) inform the detainee of the detainee’s right to contact a lawyer or any
responsible adult nominated by or in respect of the detainee under sec-
tion 375 (or, where the detainee is under 18 years of age, a parent or
guardian of the detainee); and

(b)  on request by the detainee, any lawyer or agent acting for the detainee,
or, where appropriate, any responsible adult, parent, or guardian, take all
such reasonable steps as may be practicable to enable the lawyer or
agent, or the responsible adult, parent, or guardian, to visit the detainee
and communicate with the detainee in private.

Where a person is detained under this Act in a prison, that person must be
treated in accordance with the Corrections Act 2004 and any regulations made
under that Act regulating the treatment of prisoners detained in prisons under
this Act.
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A person to whom a warrant of commitment is addressed may take such
reasonable measures as are necessary to give effect to the warrant.

Compare: 1987 No 74 s 140

Additional provisions relating to custody in approved premises

Without limiting section 333(4), a person who is in charge of premises
approved under section 330 and any person acting under the authority of that
person may, for the purpose of giving effect to a warrant of commitment or
detention under section 313, use such physical force as the person has reason-
able grounds for believing is reasonably necessary—

(a) to prevent the person to whom the warrant or detention applies (the
detainee) from harming any person; or

(b)  to prevent the detainee from damaging any property; or

(c)  to prevent the detainee from escaping or attempting to escape from cus-
tody; or

(d) to recapture the detainee, if the detainee is fleeing after having escaped
from custody.

A person who uses physical force for any of the purposes referred to in subsec-

tion (1)—

(a) may use no more physical force than is reasonably necessary in the cir-
cumstances; and

(b)  must as soon as practicable report the relevant incident to the person in
charge of the premises concerned.

Where physical force is used in respect of a detainee by a person to whom sub-
section (1) applies, the person in charge of the premises concerned must—

(a)  document the force used and the circumstances surrounding the use of
that force; and

(b) as soon as is reasonably practicable, deliver the detainee into the custody
of a constable for the purpose of bringing the detainee before a District
Court Judge to determine the matters specified in subsection (4) or (5).

Where a detainee is delivered into the custody of a constable under subsection
(3), and he or she is subject to a warrant of commitment,—

(a) aconstable must as soon as practicable bring the person before a District
Court Judge to consider the terms of the warrant of commitment; and

(b)  the Judge may either confirm the existing warrant of commitment or
amend the warrant by altering the place of detention specified in it (and,
if appropriate, the person to whom it is addressed).

If a detainee is delivered into the custody of a constable under subsection (3)
and he or she is detained under section 313, an immigration officer must as
soon as practicable apply under section 316 for a warrant of commitment in
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respect of the person (unless the immigration officer agrees with the person to
residence and reporting requirements under section 315).

The Judge may also issue a further warrant of commitment in accordance with
the relevant provisions of this Part where an immigration officer makes a con-
temporaneous application for a further warrant under section 316.

A person who is delivered into the custody of a constable under this section
and is to be detained overnight must be detained in the manner provided by
section 332.

For the avoidance of doubt, nothing in this section limits or affects any provi-
sion of the Crimes Act 1961, or any rule of law, that renders any circum-
stances—

(a) ajustification or excuse for the use of force; or

(b) adefence to a charge involving the use of force.
Compare: 1987 No 74 s 140A

Delivery of person for purpose of deportation

Delivery of person into custody of immigration officer or police for
purposes of deportation

Where a person is being held in custody pursuant to a warrant of commitment
issued under this Part, an immigration officer or a constable may request the
manager or other person in charge of the prison or other premises in which that
person is held in custody to deliver the person into the custody of a constable
for arrest and detention under section 313 or an immigration officer for deten-
tion under section 312 for the purpose of executing the person’s deportation or
effecting the person’s departure from New Zealand, and the manager or other
person must deliver the person accordingly.

Where a person is in prison undergoing imprisonment, an immigration officer
or a constable may, on the date that the person is due to be released from
imprisonment, request that, instead of releasing the person from custody, the
manager or other officer in charge deliver the person into the custody of a con-
stable for arrest and detention under section 313 or an immigration officer for
detention under section 312 for the purpose of executing the person’s deport-
ation or effecting the person’s departure from New Zealand, and the manager
or other person must deliver the person accordingly.

Person being deported must be returned to custody or conditions
reimposed if craft not available as planned

This section applies if the following circumstances arise:

(a)  a craft that was to take from New Zealand a person in relation to whom a
deportation order is being executed, or whose departure is being effec-
ted,—
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(i)  ceases to be available for any reason; or

(i) is, or is likely to be, delayed in New Zealand for more than 96
hours; or

(b)  for any other reason it is not practicable in all the circumstances for the
person to leave New Zealand at the expected time.

When this section applies,—

(a) a person who was released from custody pursuant to a warrant of com-
mitment must be returned to the custody of the person to whom the war-
rant of commitment was addressed, and for that purpose the warrant
remains in full force and effect:

(b) a person who has been subject to residence and reporting conditions
under section 315, or released on conditions under section 320, may
once again be released on those conditions:

(c) 1in any other case, an application may be made under section 316 for a
warrant of commitment authorising the further detention of the person.

Special provision where epidemic management notice in force

During epidemic District Court may deal with certain matters on basis of
documents only

While an epidemic management notice is in force, any matter for which this
Act requires a person to be brought before a District Court Judge may be dealt
with by a District Court Judge on the basis of documents only, without the per-
son being brought before the Judge.

Subsection (1) overrides every provision of this Act requiring a person to be
brought before a District Court Judge for the consideration or determination of
a matter.

If the notice applies to only stated parts of New Zealand, subsection (1) applies
within those parts only.

Compare: 1987 No 74 s 129Z2C

Modification during epidemic of requirements to bring people before
District Court Judge

This subsection applies to a requirement imposed by or under this Act if it
requires a person to be brought before a District Court Judge at intervals of not
more than a stated duration for consideration or further consideration of a ques-
tion.

While an epidemic management notice is in force, it is a sufficient compliance
with a requirement to which subsection (1) applies if, at intervals of not more
than 28 days, a District Court Judge considers or further considers the question
concerned.
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If the notice applies to only stated parts of New Zealand, subsection (2) applies
within those parts only.

Compare: 1987 No 74 s 129ZD

During epidemic certain warrants to have effect for 28 days

If a warrant of commitment issued under this Act was in force immediately
before the commencement of an epidemic management notice, it has effect as
if it had authorised the detention of the person named in it for a period of 28
days.

Subsection (1) overrides every provision of this Act to the contrary.
In subsection (1), warrant of commitment does not include a mass arrival

warrant issued under section 317B (in respect of all or specified members of a
mass arrival group) for a period of more than 28 days.

If the notice applies to only stated parts of New Zealand, subsections (1) and
(2) apply within those parts only.
Compare: 1987 No 74 s 129ZE

Section 339 heading: amended, on 7 May 2015, by section 82(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 339(2A): inserted, as section 339 first subsection (3), on 19 June 2013, by section 17 of the
Immigration Amendment Act 2013 (2013 No 39).

Section 339(2A) subsection number: replaced, on 7 May 2015, by section 82(2) of the Immigration
Amendment Act 2015 (2015 No 48).

Application of section 320 during epidemic

While an epidemic management notice is in force, an immigration officer and a
released person may agree in writing to vary a condition imposed under section
320—

(a)  whether or not the order containing it provides for them to do so; and
(b)  whether or not they have the consent of a District Court Judge.

If the notice applies to only stated parts of New Zealand, subsection (1) applies
within those parts only.

Calculation of consecutive period of detention for purposes of section 323

In calculating for the purposes of section 323 the consecutive period for which
a person has been detained under 1 or more warrants of commitment under this
Part,—

(a)  no account is to be taken of any periods of detention occurring while an
epidemic management notice is in force; but

(b) periods of detention do not cease to be consecutive just because they
include periods during which an epidemic management notice was in
force.
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If the epidemic management notice applies to only stated parts of New Zea-
land, subsection (1) applies within those parts only.

Part 10
Offences, penalties, and proceedings

Offences

342 Provision of false or misleading information

(M

2
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(D

Every person commits an offence against this Act who—

(a)

(b)

(c)

makes any statement, or provides any information, evidence, or submis-
sion, knowing that it is false or misleading in any material respect, in
support of—

(i)  any application or request (whether by that person or by another
person) for a visa or entry permission, or any expression of inter-
est in a visa; or

(1) any request for variation, waiver, or cancellation of the conditions
of a visa; or

(iii)) any appeal or application in the nature of an appeal to the Minister
or the Tribunal; or

produces or surrenders any document or supplies any information to an
immigration officer or a refugee and protection officer knowing that it is
false or misleading in any material respect; or

completes any document required as part of a border requirement in a
manner that the person knows to be false or misleading in any particular,
or fails to comply with any of his or her other responsibilities under sec-
tion 103.

To avoid doubt, no proceedings under subsection (1)(b) may be brought if the
documents or information are supplied in the circumstances to which Article
31.1 of the Refugee Convention applies.

Compare: 1987 No 74 ss 126(4), 142(1)(a), (c)

Aiding and abetting

Every person commits an offence against this Act who,—

(a)

(b)

for a material benefit, aids, abets, incites, counsels, or procures any other
person to be or to remain unlawfully in New Zealand or to breach any
condition of a visa granted to the other person; or

whether in or outside New Zealand, and whether or not the other person
in fact enters New Zealand, aids, abets, incites, counsels, or procures any
other person to unlawfully enter New Zealand,—
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(i)  knowing that the other person’s entry into New Zealand is or
would be unlawful; or

(i1))  being reckless as to whether the other person’s entry into New
Zealand is or would be unlawful; or

whether in or outside New Zealand, aids, abets, incites, counsels, or pro-
cures any other person to complete a document in a manner that the per-
son aiding or assisting knows to be false or misleading in any particular,
being a document required for the purposes of—

(i)  section 98 or 103; or

(il)  any application or request (whether by that person or by another
person) for a visa or entry permission, or any expression of inter-
est in a visa; or

(i) any request for variation, waiver, or cancellation of the conditions
of a visa; or

(iv) any appeal or application in the nature of an appeal to the Minister
or the Tribunal; or

aids, abets, incites, counsels, or procures any other person to be or to
remain unlawfully in New Zealand or to breach any condition of a visa
granted to the other person under this Act.

In subsection (1)(a), for a material benefit has the same meaning as in section
2(1) of the Crimes Act 1961.

For the purposes of subsection (1)(b), a person unlawfully enters New Zealand
if the person—

(2)

(b)

(c)

(d)

arrives in New Zealand in a manner that does not comply with section
103; or

arrives in New Zealand without holding a visa, if the person requires a
visa to travel to New Zealand; or

arrives in New Zealand as the holder of a visa, or is granted a visa on
arrival in New Zealand, but—

(i)  the visa was or is granted in a false identity; or

(i)  any of the information provided in relation to the person’s applica-
tion for the visa was fraudulent, forged, false, or misleading, or
relevant information was concealed; or

is granted entry permission but—

(i)  the entry permission was or is granted on the basis of a visa gran-
ted in a false identity; or

(i)  any of the information provided in relation to the person’s applica-
tion for the entry permission was fraudulent, forged, false, or mis-
leading, or relevant information was concealed; or
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(e)  [Repealed]

(f)  enters New Zealand in any other manner and, in doing so, does not com-
ply with the requirements of this Act.

To avoid doubt, a person unlawfully enters New Zealand within the meaning of
subsection (3) whether or not any action has been taken under this Act in rela-
tion to the visa or entry permission used by the person for the purpose of enter-
ing (for example, conviction of the person for procuring a visa by fraud or
revocation of the person’s entry permission).

Compare: 1987 No 74 s 142(1)(ea), (eb), (ec), (f)

Section 343(1)(b): amended, on 19 June 2013, by section 15(1) of the Immigration Amendment Act
2013 (2013 No 39).

Section 343(3): inserted, on 19 June 2013, by section 15(2) of the Immigration Amendment Act 2013
(2013 No 39).

Section 343(3)(c): replaced, on 7 May 2015, by section 83 of the Immigration Amendment Act 2015
(2015 No 48).

Section 343(3)(d): replaced, on 7 May 2015, by section 83 of the Immigration Amendment Act 2015
(2015 No 48).

Section 343(3)(e): repealed, on 7 May 2015, by section 83 of the Immigration Amendment Act 2015
(2015 No 48).

Section 343(4): inserted, on 19 June 2013, by section 15(2) of the Immigration Amendment Act 2013
(2013 No 39).

Obstruction or failing to meet requirements
Every person commits an offence against this Act who,—

(a)  without reasonable excuse, refuses or fails to produce or surrender any
document, or to supply any information, when required to do so by an
immigration officer or a refugee and protection officer in accordance
with any of the provisions of this Act; or

(b)  after being warned in accordance with section 279, refuses or fails with-
out reasonable excuse to comply with any requirement of an immigra-
tion officer under that section; or

(c) fails to remain in an immigration control area or other prescribed place
when required to do so, or to follow an immigration officer’s instructions
while in an immigration control area or other prescribed place; or

(d) resists or intentionally obstructs any immigration officer, refugee and
protection officer, or constable in the exercise of the powers of that offi-
cer or constable under this Act; or

(e) refuses or fails to provide biometric information under section 104, 111,
or 120; or

(f)  refuses or fails to provide biometric information in accordance with a
compulsion order.

Compare: 1987 No 74 s 142(1)(b), (g)
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Section 344(c): replaced, on 7 May 2015, by section 84 of the Immigration Amendment Act 2015
(2015 No 48).

Improper dealings with immigration or identity documents

Every person commits an offence against this Act who, whether in or outside
New Zealand, produces, surrenders, or passes off an immigration or identity
document—

(a) as relating to the person when in fact, to the person’s knowledge, the
document relates to some other person; or

(b)  knowing the document to be forged or to have been obtained fraudu-
lently.

Every person commits an offence against this Act who, whether in or outside
New Zealand, sells, hires, lends, gives, or otherwise disposes of an immigration
or identity document relating to the person to any other person (the receiver)
knowing that the receiver intends to do 1 or more of the following (but without
necessarily knowing which of the following the receiver will do):

(a)  produce it or pass it off as relating to the receiver or some other person;
or

(b) sell, hire, lend, give, or otherwise dispose of it.

Every person commits an offence against this Act who, whether in or outside
New Zealand, sells, hires, lends, gives, or otherwise disposes of an immigration
or identity document relating to the person to any other person (the receiver)
intending the receiver to do 1 or more of the following (but without necessarily
intending which of the following the receiver will do):

(a)  produce it or pass it off as relating to the receiver or some other person;
or

(b)  sell, hire, lend, give, or otherwise dispose of it.

In this section, immigration or identity document means—

(a)  apassport; or

(b) acertificate of identity; or

(c) anendorsement in a passport of the type described in section 384; or
(d) evidence of a visa; or

(e) an invitation to apply for a visa; or

(f)  acertificate of citizenship; or

(g) anything purporting to be a document described in any of paragraphs (a)
to ().

Compare: 1987 No 74 s 142(1)(d), (e)
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Impersonation

Every person commits an offence against this Act who, not being an immigra-
tion officer or a refugee and protection officer, personates or pretends to be an
immigration officer or a refugee and protection officer.

Compare: 1987 No 74 s 142(1)(h)

Publishing false or misleading information

Every person commits an offence against this Act who, for the purpose of
encouraging, inducing, deterring, or preventing immigration to New Zealand of
any person or class of persons, publishes, disseminates, or causes or procures
the publication of any information or representation knowing that the informa-
tion or representation is false or misleading.

Compare: 1987 No 74 s 142(1)(1)

Alteration of forms

Every person commits an offence against this Act who, not being an immigra-
tion officer or a refugee and protection officer,—

(a)  after the person to whom a form (that is required to be completed for the
purposes of this Act) relates has signed it and declared its contents to be
true,—

(i)  alters information entered on it; or

(i1)  enters further information on it; or

(i11)  alters any material attached to it; or

(iv) attaches any material or further material to it; and

(b) allows the form to leave his or her possession without writing on it and
signing a statement of—

(i)  the information or material that has been altered, entered, or
attached; and

(i) why and by whom the information or material has been altered,
entered, or attached.

Compare: 1987 No 74 s 142(2)

Offences relating to carriers, and persons in charge, of craft

Every carrier, or person in charge, of a commercial craft commits an offence
who—

(a) fails without reasonable excuse to comply with any of the carrier’s or the
person’s responsibilities under section 96(2); or

(b) allows a person to travel to, or from, New Zealand before a decision has
been made by the chief executive under section 97(1) or 97A(1); or

(c)  having been notified under section 97(2) of a decision made by the chief
executive under section 97(1)(b) or (c), without reasonable excuse fails
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to ensure that the person to whom the decision relates complies with it;
or

(ca) having been notified under section 97A(3) of a decision made by the
chief executive under section 97A(1)(b) or (c), fails without reasonable
excuse to ensure that the person to whom the decision relates complies
with it; or

(d) fails without reasonable excuse to comply with any of the carrier’s or the
person’s obligations under section 102(2), (4), or (5).

(e)  [Repealed]

Every carrier, or person in charge, of a craft commits an offence who fails
without reasonable excuse to comply with any of the requirements of—

(a)  section 101(1)(a); or

(b)  section 118(1)(a); or

(c)  sections 101(1)(b), (c), and (d), 101(2), and 118(1)(b) and (c).

Every person in charge of a craft commits an offence who fails without reason-
able excuse to comply with section 101(3).

Every carrier of a craft commits an offence who fails to comply with section
118(2).

To avoid doubt, proceedings in respect of an offence against subsection (1), (2),
or (3) may be taken—

(a)  against the carrier, or the person in charge, of the craft, but not both:

(b)  whether the offence occurred in or outside New Zealand.
Compare: 1987 No 74 ss 125AA(4), 125AC(1), (2), 125AE(1), (2), 125(6)(8)

Section 349(1)(b): replaced, on 28 September 2017, by section 277(1) of the Intelligence and Secur-
ity Act 2017 (2017 No 10).

Section 349(1)(ca): inserted, on 28 September 2017, by section 277(2) of the Intelligence and Secur-
ity Act 2017 (2017 No 10).

Section 349(1)(d): replaced, on 6 June 2015, by section 85 of the Immigration Amendment Act 2015
(2015 No 48).

Section 349(1)(e): repealed, on 6 June 2015, by section 85 of the Immigration Amendment Act 2015
(2015 No 48).

Offences by employers
Every employer commits an offence against this Act who—

(a) allows or continues to allow any person to work in that employer’s ser-
vice, knowing that the person is not entitled under this Act to do that
work; or

(b) allows a person who is not entitled under this Act to work in the employ-
er’s service to do that work.

Subsection (1)(a) applies whether the person commenced work in the employ-
er’s service before or after the commencement of this section.
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It is a defence to a charge under subsection (1)(b) that the employer—
(a)  did not know that the person was not entitled to do the work; and

(b) took reasonable precautions and exercised due diligence to ascertain
whether the person was entitled to do the work.

Except as provided in subsection (3), it is not a defence to a charge under sub-
section (1)(b) that the employer did not know that the person was not entitled
under this Act to do that work.

A charge alleging an offence against this section may specify any day on which
it is alleged the person was working for the employer, and need not state the
day on which that work is alleged to have commenced.

For the purposes of this section, an employer is treated as knowing that an
employee is not entitled under this Act to do any particular work if, at any time
in the preceding 12 months (whether before or after the commencement of this
section), the employer has been informed of that fact in writing by an immigra-
tion officer.

No employer is liable for an offence against this section in respect of any
period during which the employer continues to allow any person to work in the
employer’s service in compliance with the minimum requirements of any
employment agreement (within the meaning of the Employment Relations Act
2000) relating to the giving of notice on termination of employment.

Compare: 1987 No 74 s 39

Section 350(5): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Exploitation of unlawful employees and temporary workers
Every employer commits an offence against this Act who,—

(a)  while allowing an unlawful employee or temporary worker to work in
the employer’s service,—

(i)  is responsible for a serious failure to pay to the employee or
worker money payable under the Holidays Act 2003; or

(i1)  is in serious default under the Minimum Wage Act 1983 in respect
of the employee or worker; or

(ii1)  is responsible for a serious contravention of the Wages Protection
Act 1983 in respect of the employee or worker; or

(b)  while allowing an unlawful employee or temporary worker to work in
the employer’s service, takes an action with the intention of preventing
or hindering the employee or worker from—

(i)  leaving the employer’s service; or

(i) leaving New Zealand; or
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(iii)) ascertaining or seeking his or her entitlements under the law of
New Zealand; or
(iv)  disclosing to any person the circumstances of his or her work for
the employer.
(2)  For the purposes of subsection (1)(a), the following are questions of fact:

3)
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(2)
(b)

(c)

whether a failure to pay to a person money payable under the Holidays
Act 2003 is serious:

whether a default under the Minimum Wage Act 1983 in respect of a
person is serious:

whether a contravention of the Wages Protection Act 1983 in respect of
a person is serious.

For the purposes of subsection (1)(a), the following matters may be taken into
account in deciding whether a failure, default, or contravention is serious:

(2)
(b)
(c)

(d)
(e)

®

the amount of money involved:

whether it comprises a single instance or a series of instances:
if it comprises a series of instances,—

(i)  how many instances it comprises:

(i1))  the period over which they occurred:

whether or not it was intentional:

whether the employer concerned has complied with the record-keeping
obligations imposed by the Act concerned:

any other relevant matter.

The following are examples of actions of the kind referred to in subsection

(1)(b):

(a)

(b)

(c)

taking or retaining possession or control of a person’s passport, any other
travel or identity document, or travel tickets:

preventing or hindering a person from—
(1)  having access to a telephone; or
(1)  using a telephone; or

(iii)) using a telephone privately; or
(iv)  leaving premises; or

(v) leaving premises unaccompanied:

preventing or hindering a labour inspector (within the meaning of the
Employment Relations Act 2000) from entering or having access to any
place or premises to which he or she is entitled to have access under any
enactment.

Subsection (4) does not limit subsection (1)(b).
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(6) A charge alleging an offence against subsection (1) may specify any day on
which it is alleged the person was working for the employer, and need not state
the day on which that work is alleged to have commenced.

(7)  For the purposes of this section, an employer is treated as knowing—

(a) that an employee is not entitled under this Act to do any particular work
if, at any time in the preceding 12 months (whether before or after the
commencement of this subsection) the employer has been informed of
that fact in writing by an immigration officer; and

(b)  that a worker holds a temporary entry class visa if, at any time in the pre-
ceding 12 months (whether before or after the commencement of this
subsection) the employer has been informed of that fact in writing by an
immigration officer.

(8) In this section, in relation to an employer,—

temporary worker means a person—
(a)  who the employer knows holds a temporary entry class visa; or

(b) who holds a temporary entry class visa and in respect of whom the
employer is reckless as to whether or not the person holds a temporary
entry class visa

unlawful employee means a person who undertakes work for the employer
that—

(a) the employer knows, under this Act, the person is not entitled to under-
take; or

(b)  the person is, under this Act, not entitled to undertake and in respect of
which the employer is reckless as to whether or not the person is entitled
to undertake the work.

Compare: 1987 No 74 s 39A

Section 351 heading: amended, on 7 May 2015, by section 86(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 351(1)(a): amended, on 7 May 2015, by section 86(2) of the Immigration Amendment Act
2015 (2015 No 48).

Section 351(1)(a)(i): amended, on 7 May 2015, by section 86(3) of the Immigration Amendment Act
2015 (2015 No 48).

Section 351(1)(a)(ii): amended, on 7 May 2015, by section 86(3) of the Immigration Amendment Act
2015 (2015 No 48).

Section 351(1)(a)(iii): amended, on 7 May 2015, by section 86(3) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 351(1)(b): amended, on 7 May 2015, by section 86(2) of the Immigration Amendment Act
2015 (2015 No 48).

Section 351(1)(b): amended, on 7 May 2015, by section 86(3) of the Immigration Amendment Act
2015 (2015 No 48).

Section 351(6): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).
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Section 351(7): replaced, on 7 May 2015, by section 86(4) of the Immigration Amendment Act 2015
(2015 No 48).

Section 351(8): replaced, on 7 May 2015, by section 86(5) of the Immigration Amendment Act 2015
(2015 No 48).

Offences by education providers
Every education provider commits an offence against this Act who—

(a) allows or continues to allow any other person to undertake a course of
study knowing that the person is not entitled under this Act to undertake
the course; or

(b) allows any other person to undertake a course of study if the person is
not entitled under this Act to undertake the course.

Subsection (1)(a) applies whether the person commenced the course of study
before or after the commencement of this section.

No person commits an offence under subsection (1) by reason of allowing or
continuing to allow a person who is not entitled to study in New Zealand to
undertake compulsory education.

It is a defence to a charge under subsection (1)(b) that the education provider—

(a)  did not know that the person was not entitled to undertake the course of
study; and

(b)  took reasonable precautions and exercised due diligence to ascertain
whether the person was entitled to undertake that course.

Except as provided in subsection (4), it is not a defence to a charge under sub-
section (1)(b) that the education provider did not know that the person was not
entitled under this Act to undertake that course of study.

A charge alleging an offence against this section may specify any day on which
it is alleged the person was undertaking the course of study, and need not state
the day on which it is alleged that the person commenced the course.

For the purposes of this section, allowing a person to undertake a course of
study includes accepting the person for enrolment in the course.

For the purposes of this section, a person is treated as knowing that another
person is not entitled under this Act to study in New Zealand if, at any time in
the preceding 12 months (whether before or after the commencement of this
section), the person has been informed of that fact in writing by an immigration
officer.

Compare: 1987 No 74 s 40

Section 352(6): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).
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353 Offences in relation to Tribunal

(1)  Every person commits an offence who, after being summoned to attend to give
evidence before the Tribunal or to produce to it any papers, documents,
records, or things, without sufficient cause,—

(a) fails to attend in accordance with the summons; or

(b)  refuses to be sworn or to give evidence, or having been sworn refuses to
answer any question that the person is lawfully required by the Tribunal
or any member of it to answer; or

(c) fails to produce any such paper, document, record, or thing.

(2)  Every person commits an offence who—

(a) intentionally obstructs or hinders the Tribunal or any member of it or any
authorised person in any inspection or examination of papers, docu-
ments, records, or things under clause 10(1)(a) of Schedule 2; or

(b)  without sufficient cause, fails to comply with any requirement of the Tri-
bunal or any authorised person made under clause 10(1)(b) or (c) of
Schedule 2; or

(c)  without sufficient cause, contravenes or fails to comply with any order
made by the Tribunal under clause 10(3) of Schedule 2 or any term or
condition of the order; or

(d)  breaches an order made under clause 18(4) of Schedule 2.

(3) No person summoned to attend before the Tribunal may be convicted of an
offence against subsection (1) unless at the time of the service of the summons,
or at some other reasonable time before the date on which the person was
required to attend, there was made to the person a payment or tender of the
amount determined under clause 16 of Schedule 2.

Compare: 1908 No 2559

Section 353(2)(c): replaced, on 14 November 2018, by section 104 of the Tribunals Powers and Pro-

cedures Legislation Act 2018 (2018 No 51).

Section 353(2)(d): inserted, on 14 November 2018, by section 104 of the Tribunals Powers and Pro-

cedures Legislation Act 2018 (2018 No 51).

354 Failure to maintain confidentiality in relation to refugee or protection

matters
Every person commits an offence who, without reasonable excuse,—
(a)  contravenes section 151(1); or

(b)  publishes information released in contravention of section 151(1).
Compare: 1987 No 74 s 129T(5)
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Penalties

Penalties: general

A person convicted of an offence against section 342(1)(b), 343(1)(a), 345, or
348 is liable to imprisonment for a term not exceeding 7 years, a fine not
exceeding $100,000, or both.

A person convicted of an offence against section 343(1)(b) or (c)(i) is liable to
imprisonment for a term not exceeding 7 years, a fine not exceeding $100,000,
or both, for each person in respect of whom the offence was committed.

A person convicted of an offence against section 342(1)(c), 343(1)(d), 344(c)
or (d), or 354 is liable to imprisonment for a term not exceeding 3 months, a
fine not exceeding $10,000, or both.

A person convicted of an offence against section 346 is liable to imprisonment
for a term not exceeding 12 months, a fine not exceeding $15,000, or both.

A person convicted of an offence against section 353(2)(d) is liable to a fine
not exceeding $3,000.

A person convicted of an offence against this Act, or against any regulations
made under this Act, for which no specific penalty is provided in the Act or
regulations is liable to a fine not exceeding $5,000.

Where any person is convicted of an offence against section 343(1)(d) in
respect of any person who is or was unlawfully in New Zealand, the court may,
instead of or in addition to any other sentence that it may impose in respect of
the offence, order that the offender pay the whole or any specified portion of
the costs incurred or likely to be incurred in deporting the person in relation to
whom the offence was committed.

For the purposes of subsection (6), the costs incurred or likely to be incurred in
deporting a person include—

(a)  the costs of locating, detaining, and maintaining the person; and
(b)  internal travel costs for the person; and
(c)  external travel costs for the person.

Compare: 1987 No 74 s 144

Section 355(4A): inserted, on 14 November 2018, by section 105 of the Tribunals Powers and Pro-
cedures Legislation Act 2018 (2018 No 51).

Section 355(5): replaced, on 7 May 2015, by section 87 of the Immigration Amendment Act 2015
(2015 No 483).

Penalties: carriers, and persons in charge, of craft

A person convicted of an offence against section 349 (except section 349(2)(b))
is liable,—

(a)  in the case of a carrier of a craft, to imprisonment for a term not exceed-
ing 3 months, a fine not exceeding $50,000, or both:
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(b) in the case of a person in charge of a craft, to imprisonment for a term
not exceeding 3 months, a fine not exceeding $25,000, or both.

A person convicted of an offence against section 349(2)(b) is liable,—

(a) in the case of a carrier of a craft, to imprisonment for a term not exceed-
ing 3 months or to a fine not exceeding $20,000:

(b) in the case of a person in charge of a craft, to imprisonment for a term
not exceeding 3 months or to a fine not exceeding $10,000.
Compare: 1987 No 74 ss 125AA(4), 125AC(3), 125AE(3), 125(6), (7)

Penalties: employers

A person convicted of an offence against section 350(1)(a) is liable to a fine
not exceeding $50,000.

A person convicted of an offence against section 350(1)(b) is liable to a fine
not exceeding $10,000.

A person convicted of an offence against section 351(1) is liable to imprison-
ment for a term not exceeding 7 years, a fine not exceeding $100,000, or both,
if the offence relates to—

(a)  atemporary worker within the meaning of paragraph (a) of the definition
of temporary worker in section 351(8); or

(b)  an unlawful employee within the meaning of paragraph (a) of the defin-
ition of unlawful employee in section 351(8).

A person convicted of an offence against section 351(1) is liable to imprison-

ment for a term not exceeding 5 years, a fine not exceeding $100,000, or both,

if the offence relates to—

(a) a temporary worker within the meaning of paragraph (b) of the defin-
ition of temporary worker in section 351(8); or

(b)  an unlawful employee within the meaning of paragraph (b) of the defin-
ition of unlawful employee in section 351(8).

Compare: 1987 No 74 ss 39(5), 39A(8)

Section 357(3): replaced, on 7 May 2015, by section 88 of the Immigration Amendment Act 2015
(2015 No 48).

Section 357(4): inserted, on 7 May 2015, by section 88 of the Immigration Amendment Act 2015
(2015 No 48).

Penalties: education providers

A person convicted of an offence against section 352(1)(a) is liable to a fine
not exceeding $50,000.

A person convicted of an offence against section 352(1)(b) is liable to a fine
not exceeding $30,000.
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Infringement offences for carriers, or persons in charge, of craft

Infringement offences
In this Act, infringement offence means—
(a) an offence against section 349(1) or 349(2)(a):

(b)  an offence prescribed as an infringement offence for the purposes of this
Act by regulations made under section 400.

Proceedings for infringement offences

If a person who is a carrier, or a person in charge, of any craft is alleged to have
committed an infringement offence, the person may either—

(a)  be proceeded against by filing a charging document under section 14 of
the Criminal Procedure Act 2011; or

(b)  be served with an infringement notice as provided in section 362.

Section 360: replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011

No 81).

Immigration officer may require information

When considering whether to issue an infringement notice, an immigration
officer may require the person concerned to provide all or any of the following
information:

(a) the full name of the person in charge of the craft:
(b)  the date of birth of the person in charge of the craft:

(c) the full residential address and, if different, the full postal address of the
person in charge of the craft:

(d)  the legal name of the carrier of the craft:
(e) the full postal address of the carrier of the craft:
(f)  an electronic address for service for the carrier:

(g) an electronic address for service for the person in charge of the craft.

Section 361(f): inserted, on 7 May 2015, by section 89 of the Immigration Amendment Act 2015
(2015 No 48).

Section 361(g): inserted, on 7 May 2015, by section 89 of the Immigration Amendment Act 2015
(2015 No 48).

Infringement notices

If an immigration officer believes on reasonable grounds that a carrier, or a per-
son in charge, of a craft has committed an infringement offence, the immigra-
tion officer may issue an infringement notice to the carrier, or the person in
charge, of the craft.

Every infringement notice must be in the prescribed form and must include the
following particulars:
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(a) sufficient detail to fairly inform the person of the time, place, and nature
of the alleged infringement offence:

(b) the infringement fee for the infringement offence:
(c) an address at which the infringement fee may be paid:
(d)  the time within which the infringement fee must be paid:

(e) asummary of the provisions of section 21(10) of the Summary Proceed-
ings Act 1957:

(f)  astatement that the person has a right to request a hearing:

(g) a statement of the consequences if the person does not pay the infringe-
ment fee and does not request a hearing:

(h)  any other prescribed matters.

Every infringement notice must be served on the carrier, or person in charge, of
the craft who appears to have committed the infringement offence.

[Repealed]

If an infringement notice has been issued, proceedings in respect of the
infringement offence to which the notice relates may be commenced in accord-
ance with section 21 of the Summary Proceedings Act 1957 and, in that case,
the provisions of that section apply with all necessary modifications.

Section 362(3): replaced, on 7 May 2015, by section 90 of the Immigration Amendment Act 2015
(2015 No 48).

Section 362(4): repealed, on 7 May 2015, by section 90 of the Immigration Amendment Act 2015
(2015 No 48).
Reminder notices

Regulations made under section 400 may prescribe the form of reminder
notices to be used in relation to infringement offences under this Act.

Infringement fees

Infringement fees prescribed under this Act may not exceed,—
(a) in the case of a person in charge of a craft, $2,500; and
(b)  in the case of a carrier of a craft, $5,000.

All infringement fees are payable to the chief executive, and the chief execu-
tive must pay all infringement fees received into a Crown Bank Account.

Revocation of infringement notices

An immigration officer may, by written notice served on the person to whom
the infringement notice was issued, revoke an infringement notice at any time
before—

(a) the infringement fee is paid; or
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(b)  an order for payment of a fine is made by a court under section 21 of the
Summary Proceedings Act 1957.

Section 365: amended, on 7 May 2015, by section 91 of the Immigration Amendment Act 2015
(2015 No 48).

365A Service of notices
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This section applies to the following notices:

(a)  an infringement notice served under section 362:

(b)  areminder notice referred to in section 363:

(c) anotice served under section 365 that revokes an infringement notice.
Every notice to which this section applies must be served by way of—

(a)  sending it to the electronic address for service of the recipient, in which
case it is deemed to be received by the recipient on the date on which it
was sent; or

(b)  personal service on the recipient; or

(c) sending it by registered post to the recipient’s last known place of resi-
dence or business, in which case it is deemed to be received by the
recipient on the date on which it was posted.

Subsection (2) applies despite anything in section 24 of the Summary Proceed-
ings Act 1957, and,—

(a) if service is effected in accordance with subsection (2), the recipient is
deemed to have consented to service in that way (despite sections 220
and 224(1)(b) of the Contract and Commercial Law Act 2017); and

(b) in any case, for the purpose of sections 387 and 389 of the Companies
Act 1993, the service is deemed to have been service by way of leaving
the notice at the recipient’s address for service.

Section 365A: inserted, on 7 May 2015, by section 92 of the Immigration Amendment Act 2015
(2015 No 48).

Section 365A(3)(a): amended, on 1 September 2017, by section 347 of the Contract and Commercial
Law Act 2017 (2017 No 5).

Evidence in proceedings

Evidence in proceedings: certificates in relation to persons

In any proceedings relating to any matter under this Act, whether before the
Tribunal or a court, a certificate signed by an immigration officer or a refugee
and protection officer and containing a statement in relation to any person to
the effect of all or any of the matters described in subsection (2) or (3) is
deemed to be proof of the truth of the statement, in the absence of proof to the
contrary established on the balance of probabilities.

A certificate under this section may, in relation to a person, state that—

(1)  the person is not a New Zealand citizen; or
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(2)  the person holds or at any material time held, or does not hold or did not
at any material time hold, a visa; or

(3) any visa granted to the person was granted for a specified period or on or
until a specified date, or until the occurrence of a specified event, or was
granted for an express purpose, or is or was subject to specified condi-
tions; or

(4) the person is or was at any material time, or is not or was not at any
material time, the subject of a visa waiver; or

(5) the person, or any visa or other document relating to or held by the per-
son, is not, or was not at any material time, the subject of a special direc-
tion given under this Act; or

(6) the person was or was not, at any material time, granted entry permis-
sion; or

(7) an invitation to apply for a visa was or was not issued to the person, or
was or was not revoked (including the date of issue or revocation, where
appropriate); or

(8) adecision whether to grant any visa has been made; or

(9) an immigration officer or a refugee and protection officer was or was not
satisfied as to any relevant specified matter; or

(10) a particular stage of processing an application had or had not been
reached; or

(11) an automated electronic system was or was not applying criteria prede-
termined in accordance with immigration instructions or by the chief
executive; or

(12) the result of the process described in paragraph (11) was or was not
applied as the basis for a decision; or

(13) the person was served with a deportation liability notice on a specified
date, or was deported from New Zealand on a specified date, or that
there is or was, at any material time, a deportation order in force in
respect of that person; or

(13A) the person was removed from New Zealand on a specified date; or
(14) the person was, at a specified time or for a specified period, liable for
deportation; or

(15) for the purpose of obtaining any visa, the person while outside New Zea-
land made any statement or supplied any information to an immigration
officer that was false or misleading in any material respect, or produced
or surrendered to an immigration officer any passport or certificate of
identity or other document that was forged or obtained fraudulently; or

(16) the person produced or surrendered to an immigration officer, while in
New Zealand, any passport, certificate of identity, or other document that
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was forged or obtained fraudulently or that contained any evidence of a
visa that was forged or so obtained, for the purpose of—

(a)  obtaining a visa; or

(b)  obtaining any variation, cancellation, or waiver of the conditions
of any visa; or

(c) claiming any visa waiver; or
(d)  supporting any appeal against deportation from New Zealand; or

the person is or is not in New Zealand, or has or has not left New Zea-
land, or was or was not in New Zealand, or had or had not left New Zea-
land at any particular time or for or during any particular period; or

the person has or has not lodged an appeal under any stated provision of
Part 7; or

a certain document or application was received by an immigration offi-
cer or a refugee and protection officer on a certain date; or

the person is or is not an excluded person; or

the person travelled to New Zealand on a certain commercial craft at a
certain time; or

the person did or did not travel to New Zealand before a decision was
made by the chief executive under section 97(1); or

(22A) the person did or did not travel from New Zealand before a decision

(23)

was made by the chief executive under section 97A(1); or

the person travelled to New Zealand contrary to a decision made by the
chief executive under section 97(1)(b) or (c); or

(23A) the person travelled from New Zealand contrary to a decision made by

24)

(25)

the chief executive under section 97A(1)(b) or (c); or

the person did not provide, or otherwise make available, to the chief
executive the information prescribed for the purposes of section 102(2);
or

the person has or has not, at any material time,—

(a) claimed to be a refugee in New Zealand or elsewhere; or

(b)  been recognised as a refugee in New Zealand or elsewhere; or
(c) claimed recognition as a protected person in New Zealand; or
(d)  been recognised as a protected person in New Zealand; or

(e) in a country other than New Zealand, claimed recognition as, or
been recognised as, a person in need of protection under the Con-
vention Against Torture or the Covenant on Civil and Political
Rights; or
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(26) the person, while in New Zealand, produced or surrendered to an immi-
gration officer or a refugee and protection officer any passport, certifi-
cate of identity, or other document that was forged or obtained fraudu-
lently; or

(27) a matter is or is not before a refugee and protection officer under section
143, 145, or 146; or

(28) amatter is or is not before the Tribunal under section 144 or 147.
3 A certificate under this section may, in relation to a person, state that—
Y. p

(a) fingerprints matching the person’s fingerprints were obtained under a
particular name in a particular country; or

(b)  the person has or has not been granted any particular immigration status
(including any particular type of visa) or citizenship under a particular
name in a particular country; or

(c)  the person has or has not been recognised as a refugee or a protected per-
son under a particular name in a particular country; or

(d) the person has or has not been deported from a particular country under
a particular name; or

(e)  the person has or has not been issued with a passport, certificate of iden-
tity, or other document under a particular name in a particular country; or

(f)  the person has or has not been convicted of, charged with, or under
investigation for an offence under a particular name in a particular coun-
try; or

(g) the person has or has not been awarded a particular qualification under a
particular name in a particular country; or

(h)  the person was or was not employed in a particular position (by a par-
ticular employer if appropriate) under a particular name in a particular
country.

Compare: 1987 No 74 s 143(1), (1A)

Section 366(2)(13A): inserted, on 7 May 2015, by section 93(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 366(2)(22A): inserted, on 28 September 2017, by section 278(1) of the Intelligence and
Security Act 2017 (2017 No 10).

Section 366(2)(23A): inserted, on 28 September 2017, by section 278(2) of the Intelligence and
Security Act 2017 (2017 No 10).

Section 366(2)(24): replaced, on 7 May 2015, by section 93(2) of the Immigration Amendment Act
2015 (2015 No 48).

367 Evidence in proceedings: certificates as to forms, documents, etc

For the purposes of any proceedings relating to any matter under this Act,
whether before the Tribunal or a court,—
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(a) a certificate signed by an immigration officer and containing a statement
to the effect that any specified form was or was not approved and issued
by the chief executive is sufficient evidence of the fact that it was or was
not so approved and issued:

(b)  adocument purporting to be a special direction given under this Act, or a
record of such a direction, or a copy of such a direction or record, and
certified to be such by the Minister or an immigration officer, is suffi-
cient evidence of the fact that such a special direction was given in
respect of the person named, or the visa or document described, and on
the date specified, in the document or certificate:

(c) a certificate signed by the Minister or an immigration officer and con-
taining a statement to the effect that any specified document did or did
not express immigration instructions applicable on any date or dates spe-
cified in the certificate is sufficient evidence of the fact that the docu-
ment did or did not express immigration instructions applicable on that
date or those dates:

(d) a document purporting to be a deportation liability notice or deportation
order made under Part 6, or a copy of such a notice or order that is certi-
fied to be such by the Minister or an immigration officer, is sufficient
evidence of the fact that such a deportation liability notice or deportation
order was made under this Act in respect of the person named, and on
the date specified, in the notice or order:

(e) a certificate signed by the chief executive stating that a particular place
is or was an immigration control area is sufficient evidence of the fact
that that place is or was an immigration control area.

Compare: 1987 No 74 s 143(3)—(4B), (6)

Evidence in respect of matters occurring and documents executed outside
New Zealand

The court, Tribunal, or other person or body conducting or in charge of any
proceedings under this Act may, if it considers it fair and equitable to do so,
receive as evidence any statement, document, or information tendered in
respect of a document executed outside New Zealand, whether or not it would
be normally admissible in a court of law.

Where a certificate under section 366 contains a statement as to any matter spe-
cified in section 366(2)(15) or (3), the court, Tribunal, or other person or body
conducting or in charge of the proceedings may receive as evidence any state-
ment, document, or information tendered by or on behalf of the person named
in the certificate in rebuttal of that statement, whether or not it would be other-
wise admissible in a court of law.

Where a statement, document, or information is received as evidence under
subsection (1) or (2), the court, Tribunal, or other person or body conducting or
in charge of the proceedings may determine the credibility or weight (if any) to
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be given in the proceedings to the document, statement, or information con-
cerned.

Compare: 1987 No 74 s 143(2), (7)

Presumption that certificates duly authorised

Every person signing a certificate under section 366 or 367 must, in the
absence of proof to the contrary, be presumed to be duly authorised to sign the
certificate.

Compare: 1987 No 74 s 143(5)
Procedural provisions relating to offences

Procedural provisions relating to offences
[Repealed]
[Repealed]

Only an immigration officer, a constable, or some other person authorised for
the purpose by the Minister, may commence a proceeding for an offence
against this Act or any regulations made under it.

Compare: 1987 No 74 s 145(1)—(3)

Section 370(1): repealed, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 370(2): repealed, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Section 370(3): replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011

No 81).

Presumption of authority

For the purposes of section 370(3), or any other proceedings under this Act, it

1s unnecessary to prove that—

(a) a person is an immigration officer, a constable, or any other authorised
person; or

(b)  proceedings were commenced by an immigration officer, a constable, or
any other authorised person.

Section 371(b): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Time for filing charging document

Despite anything to the contrary in section 25 of the Criminal Procedure Act
2011, the limitation period in respect of an offence against this Act ends on the
date that is 2 years after the earlier of—

(a) the date when the incident, situation, or set of circumstances to which
the offence relates first became known to an immigration officer; or
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(b) the date when the incident, situation, or set of circumstances to which
the offence relates should reasonably have become known to an immi-
gration officer.

Subsection (1) does not apply to the offences set out in sections 342(1)(b),
343(1)(a), (b), or (c)(i), 345, 348, and 351.

Section 372: replaced, on 1 July 2013, by section 413 of the Criminal Procedure Act 2011 (2011
No 81).

Part 11
Miscellaneous provisions

Matters relating to immigration status of persons born in New Zealand

Immigration status of persons born in New Zealand on or after 1 January
2006

This section applies to a person who—
(a)  1s born in New Zealand on or after 1 January 2006; and
(b) isnota New Zealand citizen.

From birth, the person is deemed to have the most favourable immigration
status of either of his or her parents at the time that he or she was born, as
determined under section 374, and the provisions of this Act that apply to a
person of that immigration status apply to the person accordingly until either—

(a)  the person leaves New Zealand; or

(b)  the person is accorded a different immigration status under, or by the
operation of, this Act.

Compare: 1987 No 74 s 4A

Immigration status of persons whose status depends on immigration status
of parent

A person’s immigration status for the purposes of section 373 is to be deter-
mined as follows:

(a)  if both parents are recorded on the person’s original birth record, which-
ever of the following is applicable:

(i)  if both parents held any type of temporary visa, the person is
deemed to hold a temporary visa of the duration of the unexpired
period of the visa of the parent whose temporary visa has the lon-
gest unexpired period:

(i1) if 1 parent only held any type of temporary visa, the person is
deemed to hold a temporary visa of the duration of the unexpired
period of that parent’s temporary visa:
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if both parents held limited visas, the person is deemed to hold a
limited visa of the duration of the unexpired period of the visa of
the parent whose limited visa has the longest unexpired period:

if 1 parent only held a limited visa, the person is deemed to hold a
limited visa of the duration of the unexpired period of that
parent’s limited visa:

if both parents held interim visas, the person is deemed to hold an
interim visa of the duration of the unexpired period of the visa of
the parent whose interim visa has the longest unexpired period:

if 1 parent only held an interim visa, the person is deemed to hold
an interim visa of the duration of the unexpired period of that
parent’s interim visa:

if both parents were unlawfully in New Zealand, the person is
deemed to be unlawfully in New Zealand and to have unlawful
status on the same basis and for the same duration as the parent
whose unlawful status is of the shortest duration:

if 1 parent only is recorded on the person’s original birth record, which-
ever of the following is applicable:

(1)

(i)

(iii)

(iv)

if the parent held a temporary visa, the person is deemed to hold a
temporary visa of the duration of the unexpired period of the
parent’s temporary visa:

if the parent held a limited visa, the person is deemed to hold a
limited visa of the duration of the unexpired period of the parent’s
limited visa:

if the parent held an interim visa, the person is deemed to hold an
interim visa of the duration of the unexpired period of the parent’s
interim visa:

if the parent was unlawfully in New Zealand, the person is
deemed to be unlawfully in New Zealand and to have unlawful
status on the same basis and for the same duration as the parent’s
unlawful status.

Where a person is deemed to hold a visa under this section, the visa expires on
the person’s departure from New Zealand, unless it has already expired.

In this section, unexpired period, in relation to a visa, means the period of
time remaining before the date or event on the occurrence of which the visa
will expire, or the period after which the visa will expire, as calculated in
accordance with section 63.

Compare: 1987 No 74 s 4A(4)

287


http://legislation.govt.nz/pdflink.aspx?id=DLM109732

Reprinted as at

Part 11 s 375 Immigration Act 2009 26 November 2018

Minors

375 Minors to have responsible adult to represent their interests

(M

2

3)

4

)

(6)

288

In any matters of the kind referred to in subsection (2) that relate to a person
who is under 18 years of age and who is not married or in a civil union (in this
section and sections 376 and 377 referred to as a minor),—

(a)  the minor’s interests are to be represented by the minor’s parent; and

(b)  the parent is the responsible adult for the minor for the purposes of this
section and sections 376 and 377.

If a minor does not have a responsible adult to represent the minor’s interests
by virtue of subsection (1), a responsible adult must be nominated in accord-
ance with this section to represent the minor’s interests in relation to any of the
following matters under this Act:

(a)  the minor’s liability for deportation, and the deportation of the minor:

(b) any claim by the minor for recognition as a refugee or a protected per-
son:

(c) any appeal or review proceedings by the minor under this Act:
(d) any detention of the minor under this Act.

The responsible adult is to be nominated by the Tribunal, an immigration offi-
cer, a refugee and protection officer, or a Judge, as the case may require.

A person may be nominated as a responsible adult only if—
(a)  the person is 20 years of age or more; and

(b)  except in the case of a parent or guardian of the minor, the person is a
New Zealand citizen or a resident or permanent resident; and

(c)  the person is—
(1) a parent, guardian, or relative of the minor; or
(il)  a person suggested by the minor; or

(iii) any other person having responsibility for the minor or who is
otherwise suitable to represent the minor’s interests; or

(iv)  if no appropriate person is otherwise available under this subsec-
tion, a person designated by the chief executive of the department
for the time being responsible for the administration of the Oranga
Tamariki Act 1989; and

(d)  except in the case of a parent or guardian of the minor, the person agrees
in writing to be nominated as a responsible adult.

Should the need arise, and after such consultation as is reasonable in the cir-
cumstances, a substitute responsible adult may be nominated in accordance
with the requirements of this section.

The role of a responsible adult—
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(a) relates only to the matters or proceedings in relation to which he or she
was nominated; and

(b)  finishes when the minor leaves New Zealand or the matter or proceed-
ings concerned are completed, as the case may be.

A responsible adult who is representing the interests of a minor in any matter
of a kind referred to in subsection (2) must supply to an immigration officer, a
refugee and protection officer, or the Tribunal, as the case may require, an
address in New Zealand at which any communication relating to the minor may
be notified to that adult.
Compare: 1987 No 74 s 141B

Section 375(4)(c)(iv): amended, on 14 July 2017, by section 149 of the Children, Young Persons, and
Their Families (Oranga Tamariki) Legislation Act 2017 (2017 No 31).

Role and rights of responsible adult

The following provisions apply to any dealings under this Act with a minor
who has a responsible adult to represent his or her interests:

(a)  the responsible adult may, on the minor’s behalf,—
(1)  appeal to the Tribunal under Part 7; or
(i1))  appeal to the High Court under section 245; or

(iii))  bring review proceedings in the High Court in accordance with
this Act:

(b)  the responsible adult may make submissions to the Tribunal:

(c)  the responsible adult may appear and be heard in any District Court pro-
ceedings under this Act relating to the minor:

(d)  to the extent practicable given the level of maturity and understanding of
the minor, the responsible adult must attempt to elicit the views of the
minor and make them known on behalf of the minor, where appropriate:

(e) any document required to be served on or notified to the minor is instead
to be served on or notified to the responsible adult, and such service or
notification is deemed to be service on or notification to the minor.

Compare: 1987 No 74 s 141C

Views of minor to be considered

In any proceedings or process of a kind referred to in section 375(2) in relation

to a minor,—

(a) an opportunity must be given, so far as practicable, for the minor to
express his or her views on the matter, whether personally or through a
responsible adult; and

(b)  due weight is to be given to those views having regard to the age and
level of maturity and understanding of the minor.

Compare: 1987 No 74 s 141D
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The Minister may give to the chief executive or any other immigration officer,
either in writing or orally, a special direction, in relation to any matter for
which such a direction is contemplated by any provision of this Act or of regu-
lations made under this Act, in respect of—

(a) any person, visa, or document; or

(b) any 2 or more persons, visas, or documents where by reason of any spe-
cific event, occurrence, or unusual circumstances there is a common link
between those persons, visas, or documents.

The Minister may give in writing a special direction—

(a)  waiving the requirement to hold a visa permitting travel to New Zealand
in relation to any class of persons, in accordance with section 69(2)(a):

(b)  suspending, under section 69(2)(b), a visa waiver made in accordance
with section 69(1):

(c) classifying persons to whom a transit visa waiver applies, in accordance
with section 86(4)(a):

(d)  suspending, under section 86(4)(b), a transit visa waiver made in accord-
ance with section 86(2)(a).

A special direction comes into force on the day on which it is made, or any
later date specified in the direction.

Where a special direction is given orally, the chief executive or immigration
officer must as soon as possible make a written record of the content and date
of the direction.

A special direction may be subject to such conditions as the Minister thinks fit.
A special direction may revoke or amend any previous special direction.

Nothing in this section limits or affects the powers of the Minister to give all
such instructions to the chief executive as the Minister thinks fit in the ordinary
course of the administration of the immigration portfolio and of this Act.

The decision whether to grant a special direction is in the absolute discretion of
the Minister.

A special direction is neither a legislative instrument nor a disallowable instru-
ment for the purposes of the Legislation Act 2012 and does not have to be pre-
sented to the House of Representatives under section 41 of that Act, unless this
Act otherwise provides.

Compare: 1987 No 74 s 130

Section 378(9): inserted, on 5 August 2013, by section 77(3) of the Legislation Act 2012 (2012
No 119).
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Immigration officer to act in accordance with special direction

Any decision made, or discretion exercised, under this Act by an immigration
officer must be made or exercised in accordance with any special direction that
is—

(a) relevant to the decision; and

(b)  in force at the time the decision is made.
Delegation of Minister s powers

Delegation of Minister’s powers

The Minister may, in writing, delegate to any immigration officer 1 or more of
the powers conferred on the Minister by this Act, except—

(a)  this power of delegation; and
(b)  the power to certify immigration instructions under section 22; and

(c) the powers referred to in section 33(1) and (2) (which relate to the use of
classified information); and

(d) the power to make a special direction under section 69(2)(a) or (b)
(which relates to waiving the requirement for classes of persons to hold a
visa permitting travel to New Zealand); and

(e) the power to make a special direction under section 86(4) in relation to
transit visas; and

(f)  the power to certify under section 163(1) that a person constitutes a
threat or risk to security; and

(g) the power to make a decision of a kind referred to in section 139 or 199
in relation to a protected person who has committed certain crimes or
been guilty of certain acts.

The immigration officer to whom a delegation may be made may be an officer
referred to by name or the officer who for the time being holds a specified pos-
ition.

Every delegation is revocable at will, and no delegation prevents the exercise
of any power by the Minister.

A delegation may be made subject to such restrictions and conditions as the
Minister thinks fit, and may be made either generally or in relation to any par-
ticular case.

A delegation no longer applies to a person when the person leaves the Depart-
ment or service or employment in respect of which the delegation was made.

Until revoked, a delegation continues in force according to its tenor, even if the
Minister who made it has ceased to hold office, and continues to have effect as
if made by the successor in office of that Minister.
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The fact that any immigration officer exercises any power of the Minister,
other than a power referred to in subsection (1), is, in the absence of proof to
the contrary, sufficient evidence that the officer has been authorised to do so by
a delegation under this section.

Compare: 1987 No 74 s 131
Matters relating to chief executive

Chief executive may approve forms

The chief executive may approve and issue application forms and any other
forms that the chief executive considers necessary for the purposes of this Act,
not being forms prescribed or to be prescribed by regulations made under this
Act.

Every document purporting to be in a form approved and issued by the chief
executive under and for the purposes of this Act is deemed to have been so
approved and issued unless the chief executive, an immigration officer, or a
refugee and protection officer otherwise certifies.

The chief executive referred to in clause 5(2) of Schedule 2 may approve and
issue forms relating to appeals or matters (as defined in section 183) in the Tri-
bunal—

(a)  that he or she considers necessary for the purposes of this Act; and
(b)  for which no forms are currently prescribed.

Every document purporting to be in a form approved and issued by the chief
executive referred to in clause 5(2) of Schedule 2 under this section is deemed
to have been so approved and issued unless that chief executive otherwise cer-
tifies.

Section 381(3): amended, on 7 May 2015, by section 94 of the Immigration Amendment Act 2015
(2015 No 48).

Chief executive to designate immigration control areas

The chief executive may designate the following places in New Zealand as
immigration control areas:

(a)  all or any part of the area of an airport:
(b) all or any part of the area of a port:

(c) any other place that the chief executive considers appropriate for pro-
cessing people arriving in and departing from New Zealand.

The chief executive must give written notice of a designation under this section
to—

(a)  the operator of the airport or port concerned; or

(b)  the person otherwise in control of the place (being an owner, occupier,
lessee, or sublessee).
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The chief executive must also publicly notify any designation under this sec-
tion by making available a description of the designated area or place, free of
charge, at—

(a) offices of the Department; and

(b) New Zealand Government offices overseas that deal with immigration
matters.

Chief executive may designate places outside New Zealand where entry
permission may be granted

The chief executive may—

(a)  designate places outside New Zealand (for example, ports, airports, or
offices of the Department that are overseas) where an immigration offi-
cer may grant entry permission to a person before the person travels to
New Zealand; and

(b)  determine the class or classes of persons that may be granted entry per-
mission at a designated place.

The chief executive must publicly notify any designation under this section by
making available a description of the designated place, free of charge, at—

(a) offices of the Department; and

(b) New Zealand Government offices overseas that deal with immigration
matters.

Endorsement of New Zealand citizenship in foreign passports

Endorsement in foreign passport

For the purpose of facilitating a person’s entry into New Zealand, the chief
executive may make an endorsement in relation to a passport (other than a New
Zealand passport)—

(a) held by a New Zealand citizen to indicate the fact of the person’s New
Zealand citizenship:

(b)  on which the person is entitled to travel to indicate the fact of the per-
son’s New Zealand citizenship.

An endorsement is made by being entered and retained in the records (whether
electronic or physical) of the Department in a manner determined by the chief
executive.

An endorsement may (but need not) be evidenced by a physical endorsement in
the passport concerned.

A New Zealand citizen who wishes to obtain an endorsement of the type
described in subsection (1) must apply to the chief executive in the prescribed
manner and include—

(a)  the prescribed evidence to support his or her application; and
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(b) either—
(i)  aNew Zealand passport issued on or after 5 November 2005; or

(i)  if the person does not hold a New Zealand passport issued on or
after 5 November 2005, a photograph suitable for use as biometric
information.

The chief executive may cancel an endorsement given under subsection (1) if
the person is deprived of, or renounces, his or her citizenship under the Citizen-
ship Act 1977.

Responsibilities of certain operators of airports and ports

Certain operators of airports and ports to provide operating areas,
accommodation, facilities, etc

The operator of an airport or a port that is subject to a designation under sec-
tion 382 must provide and maintain the operating areas, accommodation, facil-
ities, buildings, equipment, and storage in the airport or port as the chief execu-
tive determines is reasonably necessary and suitable for carrying out immigra-
tion functions in relation to people arriving in and departing from New Zea-
land.

The operator of the airport or port may impose a reasonable charge or charges
on the Department for providing the operating areas, accommodation, facilities,
buildings, equipment, and storage required by the chief executive under sub-
section (1), but no charge may be imposed on the Department in respect of any
operating area used for the processing of persons arriving in or departing from
New Zealand (including any area used for the purposes of ensuring that a per-
son is placed on the first available craft leaving New Zealand).

Subsection (2) applies despite anything to the contrary in the Airport Author-
ities Act 1966.
Compare: 1996 No 27 s 18(1), (2), (3)(a)

Notice requirements and addresses for communications

Serving and giving notices, etc, to Minister and officers

If under this Act any notice or other document is to be served on or supplied to
the Minister, it must be delivered to the Minister’s office or to an immigration
officer at an office of the Department.

If under this Act any notice or other document is to be served on or supplied to
an immigration officer or a refugee and protection officer, it must be delivered
personally to an immigration officer or a refugee and protection officer or sent
by registered post to an immigration officer or a refugee and protection officer
at an office of the Department.

[Repealed]
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Compare: 1987 No 74 s 146

Section 386 heading: replaced, on 7 May 2015, by section 95(1) of the Immigration Amendment Act
2015 (2015 No 43).

Section 386(3): repealed, on 7 May 2015, by section 95(2) of the Immigration Amendment Act 2015
(2015 No 48).

Section 386(4): repealed, on 7 May 2015, by section 95(2) of the Immigration Amendment Act 2015
(2015 No 48).

Section 386(5): repealed, on 7 May 2015, by section 95(2) of the Immigration Amendment Act 2015
(2015 No 48).

Section 386(6): repealed, on 7 May 2015, by section 95(2) of the Immigration Amendment Act 2015
(2015 No 48).

Section 386(7): repealed, on 7 May 2015, by section 95(2) of the Immigration Amendment Act 2015
(2015 No 48).

Serving and giving notices, etc, to other people

This section applies where, under this Act or any regulations made under it, a
notice or other document is required to be served on, or supplied, notified, or in
any other way given to, a person other than a person referred to in section
386(1) or (2).

A notice or other document that is required to be served on a person must be in
writing and must be served by—

(a)  personal service on the person; or

(b)  sending it by registered post to the person’s address for service; but if the
address for service is the address of a lawyer or agent, service is effected
only if the lawyer or agent signs a memorandum stating that he or she
accepts service of the notice or document on behalf of the person.

If a notice or other document is required to be supplied, notified, or in any
other way given to a person, the notice or other document must be in writing
and must be either given to the person personally or sent to the person’s contact
address, in which case,—

(a)  if the address is a physical address, it must be sent by registered post to
that address; and

(b) if the address is an electronic address, it must be sent by electronic
means to that address.

A notice or document served or sent by registered post is deemed to be
received by the person to whom it is addressed,—

295


http://legislation.govt.nz/pdflink.aspx?id=DLM114080
http://legislation.govt.nz/pdflink.aspx?id=DLM5655180
http://legislation.govt.nz/pdflink.aspx?id=DLM5655180
http://legislation.govt.nz/pdflink.aspx?id=DLM5655180
http://legislation.govt.nz/pdflink.aspx?id=DLM5655180
http://legislation.govt.nz/pdflink.aspx?id=DLM5655180
http://legislation.govt.nz/pdflink.aspx?id=DLM5655180

Reprinted as at

Part 11 s 387 Immigration Act 2009 26 November 2018

)

(6)

387
(1)

2

3)

“)

296

(a)  if the address is in New Zealand, 7 days after the date on which it was
sent; and

(b)  if the address is outside New Zealand, 14 days after the date on which it
was sent.

A notice or other document sent to an electronic address is deemed to be
received by the person to whom it is addressed 3 working days after the date on
which it was sent.

Subsection (4) applies unless the intended recipient proves that he or she did
not receive the notice or document and the failure to receive it was not a result
of fault on his or her part, and—

(a)  heorsheis—
(i)  the holder of a residence class visa; or
(i1))  a person described in section 187(1)(a) to (c); or
(b)  the address to which the notice or document was sent is an address out-

side New Zealand.

Section 386A: inserted, on 7 May 2015, by section 96 of the Immigration Amendment Act 2015
(2015 No 48).

Address for service

A person’s address for service is, unless any of subsections (2) to (4) apply,
either of the following provided by the person:

(a)  the person’s physical address (whether in or outside New Zealand):

(b)  a physical address in New Zealand of a lawyer or other person who is
acting as an agent for the person and is authorised by the person to
accept service on his or her behalf.

If the address provided by a person as his or her address for service is known
not to be an address at which service can properly be effected, and if subsec-
tions (3) and (4) do not apply, the person’s address for service is the person’s
contact address, if that address is a postal address.

If a person is under 18 years of age and is not married or in a civil union, the
person’s address for service is,—

(a) 1if, in the notice or other document that is being sent, the person is named
as a dependent child of another person, the address for service of that
other person; or

(b) if a responsible adult has been determined or nominated under section
375 (or under section 141B of the former Act) to represent the person’s
interests, the address supplied by the responsible adult under section
375(7) (or under section 141B of the former Act).

If a person is detained in custody or is required under an enactment to reside at
a particular address, and if subsection (3) does not apply, the person’s address


http://legislation.govt.nz/pdflink.aspx?id=DLM5655181
http://legislation.govt.nz/pdflink.aspx?id=DLM114013

Reprinted as at
26 November 2018 Immigration Act 2009 Part 11 s 387A

&)

(6)

(7

387A
(1)

2

3)

for service is the postal address of the place where the person is detained or
required to reside.

A person who has provided an address for service may at any time substitute a
different address for service by giving written notice of the new address to an
immigration officer, a refugee and protection officer, or the Tribunal, as the
case requires.

Subsection (7) applies if the latest address provided by a person was provided
before section 97 of the Immigration Amendment Act 2015 came into force.

Despite subsection (1), the person’s address for service is the person’s New
Zealand address (within the meaning of the Act as in force before section 97 of
the Immigration Amendment Act 2015 came into force), unless any of subsec-
tions (2) to (4) applies.

Section 387: replaced, on 7 May 2015, by section 97 of the Immigration Amendment Act 2015 (2015
No 48).

Contact address

A person’s contact address is whichever of the following addresses the person
has designated as his or her contact address, unless any of subsections (2) to (4)
applies:

(a)  the person’s postal address:

(b)  an electronic address for the person:

(c)  the postal address or electronic address of a lawyer or other person who
is acting as an agent for the person.

If a person’s designated contact address is known not to be an address at which
the person can be contacted, and if subsections (3) and (4) do not apply, the
person’s contact address is whichever of the following addresses is considered
most likely to be the address at which the person can be contacted:

(a)  any other address referred to in subsection (1) that has been provided by
the person:

(b) any address for the person that is obtained, after this section comes into
force, as a result of the exercise by an immigration officer or constable
of any of the powers under section 274, 276, 277, 278, or 280.

If a person is under 18 years of age and is not married or in a civil union, the
person’s contact address is,—

(a) 1if, in the notice or other document that is being sent, the person is named
as a dependent child of another person, the contact address of that other
person; or

(b) if a responsible adult has been determined or nominated under section
375 (or under section 141B of the former Act) to represent the person’s
interests, the address supplied by the responsible adult under section
375(7) (or under section 141B of the former Act).
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If a person is detained in custody or is required under an enactment to reside at
a particular address, and if subsection (3) does not apply, the person’s contact
address is the postal address of the place where the person is detained or
required to reside.

If a person’s contact address is an electronic address, the person is deemed to
have consented to receive at that address all notices or other documents
required to be supplied, notified, or in any other way given to the person, but
only if the person provides the address after this section comes into force.

A person who has designated an address as a contact address may at any time
substitute a different contact address by written notice to an immigration offi-
cer, a refugee and protection officer, or the Tribunal, as the case requires.

Subsection (8) applies if the latest address provided by a person was provided
before section 97 of the Immigration Amendment Act 2015 came into force.

Despite subsection (1), the person’s contact address is the person’s New Zea-
land address (within the meaning of the Act as in force before section 97 of the
Immigration Amendment Act 2015 came into force), unless any of subsections
(2) to (4) applies.

Section 387A: inserted, on 7 May 2015, by section 97 of the Immigration Amendment Act 2015
(2015 No 48).

Departures from sections 386A to 387A

Sections 386A to 387A are default rules that apply subject to any other provi-
sion of this Act, or any regulations made under it, that provide requirements for
the manner of service or giving of notices and other documents in specific situ-
ations or circumstances.

Section 387B: inserted, on 7 May 2015, by section 97 of the Immigration Amendment Act 2015
(2015 No 48).

Immigration officers and refugee and protection officers

Designation of immigration officers
The chief executive may designate as immigration officers—

(a)  the persons employed in the Department that the chief executive con-
siders are—

(i)  necessary for the purposes of this Act; and
(i)  suitably qualified and trained; and

(b)  such other agents of or persons in the service of the Government of New
Zealand, or persons in the service of the government of another country,
as the chief executive determines, whether designated individually or by
class or position.

The chief executive must specify which functions and powers an immigration
officer is authorised to exercise under this Act, and an officer may not perform
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any functions or exercise any powers under this Act unless specifically author-
ised by the chief executive.

An immigration officer authorised to exercise 1 or more of the following
powers must be issued with a warrant of designation, signed by the chief
executive, specifying which of those powers the officer may exercise:

(a)  the power to deport a person under section 178:

(b)  the power of entry and inspection under sections 276, 277, 277A, and
278:

(c) the powers under sections 279, 280, 281, 281A, and 281B to require
information or documents for the purpose of ensuring compliance with
this Act:

(d)  the powers under sections 282, 283, 284, 285, and 285A at a border:
(e)  the power of entry and search under section 286:

(f)  the power to require biometric information, special biometric informa-
tion, or both under section 288:

(g) the power to detain a person under section 312.

A warrant is sufficient evidence of the officer’s designation as an immigration
officer, and the officer’s authorisation to perform the functions and exercise the
powers specified in it.

To avoid doubt, the chief executive need not be issued with a warrant of desig-
nation, and may perform or exercise all the powers and functions of an immi-
gration officer under this Act.

A person may not at any one time be designated as an immigration officer and
a refugee and protection officer.

Whenever an immigration officer (including a constable exercising the powers
of an immigration officer) seeks entry to any premises, building, or craft in the
course of exercising a power described in subsection (3), the officer—

(a)  must produce his or her warrant of designation; and

(b) if called upon to do so, must state the provision or provisions of this Act
under which he or she is entitled to enter the premises, building, or craft
or exercise a power of detention.

An immigration officer (including a constable exercising the powers of an
immigration officer) who, in exercising a power described in subsection (3),
orally makes a request, requirement, or demand of a person must also produce
his or her warrant of designation if called upon to do so by the person.

It is sufficient compliance with subsections (7)(a) and (8) if, in the case of a
constable, he or she is in uniform or produces his or her badge or other evi-
dence of being a constable.

Compare: 1987 No 74 s 133
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Section 388(3)(b): amended, on 7 May 2015, by section 98(1) of the Immigration Amendment Act
2015 (2015 No 43).

Section 388(3)(c): amended, on 7 May 2015, by section 98(2) of the Immigration Amendment Act
2015 (2015 No 48).

Section 388(3)(d): amended, on 7 May 2015, by section 98(3) of the Immigration Amendment Act
2015 (2015 No 48).

Section 388(3)(f): replaced, on 7 May 2015, by section 98(4) of the Immigration Amendment Act
2015 (2015 No 43).

Immigration officers’ functions and powers

An immigration officer may be authorised to perform or exercise individual
functions and powers, or functions and powers of 1 or more classes.

Without limiting the way in which functions and powers are classified under
subsection (1), functions and powers may be classified as follows:

(a) visa decision-making functions and powers, being the functions and
powers set out in Part 3:

(b) entry permission decision-making functions and powers, being the func-
tions and powers set out in Part 4:

(c) compliance and enforcement functions and powers, being the functions
and powers set out in Part 8:

(d)  the power of detention, being the power set out in section 312.

Designation of refugee and protection officers

The chief executive may designate as refugee and protection officers the per-
sons employed in the Department that the chief executive considers necessary
for the purposes of this Act.

A person designated as a refugee and protection officer may perform all the
functions and exercise all the powers of a refugee and protection officer.

Subsection (2) is subject to section 33(2)(b).

Revocation or lapsing of designations

Every designation by the chief executive of a person as an immigration officer
or a refugee and protection officer, or for any other purpose under this Act, is
revocable in writing at will.

Every authorisation of an immigration officer to exercise a power or perform a
function is revocable in writing at will.

Any such designation or authorisation—

(a)  continues in force according to its tenor until it is revoked, even if the
chief executive who made it has ceased to hold office, and continues to
have effect as if made by the successor in office of that chief executive:

(b)  is subject to such restrictions or conditions as the chief executive speci-
fies in writing in the warrant of designation.
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(4) A designation lapses when the person leaves the Department or the service or
employment in respect of which the person was designated.

(5) A person whose designation has lapsed or been revoked must immediately sur-
render the warrant of designation to the chief executive.

Compare: 1987 No 74 s 133A

Relationship between this Act and Human Rights Act 1993
392 Relationship between this Act and Human Rights Act 1993
(1) The Human Rights Commission may perform, in relation to immigration mat-
ters, all of its functions (as described in section 5 of the Human Rights Act

1993), including—

(a) making public statements in relation to any matter affecting human
rights:

(b) receiving and inviting representations from members of the public on
any matter affecting human rights:

(c) inquiring generally into any matter, practice, or procedure if it appears to
the Commission that the matter involves, or may involve, the infringe-
ment of human rights:

(d)  reporting to the Prime Minister on any matter affecting human rights.

(2) However, despite anything in the Human Rights Act 1993,—

(a) no complaint may be made under that Act in respect of—

(i)  the content or application of this Act or any regulations made
under this Act; or

(i1)  the content or application of any immigration instructions made in
accordance with section 22:

(b) the Human Rights Commission may not, in relation to any matter
referred to in paragraph (a),—

(i)  bring any proceedings of a kind referred to in section 5(2)(i) of the
Human Rights Act 1993; or
(i1)  exercise in relation to any proceedings the powers conferred by
section 5(2)(j) of that Act (which relates to applications to a court
or tribunal to be appointed as intervener or counsel, or taking part
in proceedings in any other way).
(3) This section recognises that immigration matters inherently involve different

treatment on the basis of personal characteristics.
Compare: 1987 No 74 ss 149C, 149D
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Without limiting the power to prescribe fees set out in section 400,—

(2)

(b)

(c)

(d)

fees may be prescribed under that section in relation to any matter or ser-
vice under or arising from this Act,—

(i)  whether it be the acceptance for processing of, the processing of,
or the decision on any application, request, or appeal:

(i1))  whether or not it relates to a formal process:

(iii)) whether or not any other fee is payable in respect of some other
aspect of the same matter:

(iv) whether or not it relates to a visa, special direction, waiver, or
other exercise of powers under this Act:

the regulations may prescribe any manner in which fees may or may not
be payable:

the regulations may prescribe to whom the fees or charges are payable
and, in the case of any fees or charges payable to the Department, may
provide for, or allow, the fee or charge to be payable to a third person on
behalf of the Department:

the regulations may prescribe fees payable by a third party (not being an
applicant for, or a holder of, a visa or entry permission) in connection
with a status or approval that, under the immigration instructions, the
third party requires, or wishes to obtain or keep, where that status or
approval is relevant to applicants for a visa or entry permission.

Fees may apply to an individual person or application, or to a group of persons
or applications, or otherwise.

Fees may not be imposed on claimants for any matter relating to refugee status
or protection status.

Fees may be prescribed in a way, or at a level or levels, or using 1 or more
methods of calculation, that reflects the variable nature of the costs or potential
costs that give rise to the need for each fee, and the range of factors that influ-
ence those costs.

Without limiting subsection (4), the fees prescribed may—

(a)
(b)

(c)
(d)

differ depending on whether a special or urgent service is provided:

include more than 1 level of fee for the same service provided in differ-
ent ways, or provided in or in respect of different places:

differ for otherwise similar services provided in different ways:

differ for otherwise similar services provided to different categories of
person:
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(e) differ depending on the amount of service required or the components of
the service required for the particular person or class of person:

(f)  differ depending on whether a group of people (including a family
group) is requesting or obtaining the services in question:

(g) differ depending on whether an agent is used to deliver or help deliver
the service concerned.

Without limiting the way in which fees may be set, a fee may be set at a level
or in a way that—

(a) is determined by calculations that involve an averaging of costs or
potential costs:

(b) takes into account costs or potential costs of services that are not to be
provided directly to the person who pays the fee but that are an indirect

or potential cost arising from the delivery of the service in question to a
class of persons or all persons who use the service.

A fee is payable at the time prescribed in respect of a particular service,
whether that time is before, during, or after completion of the relevant service.

In the case of services to be provided outside New Zealand or in respect of a
person outside New Zealand,—

(a) afee may be set in New Zealand dollars or in a foreign currency; and

(b) if the fee is set in New Zealand dollars, the method of determining the
amount payable at any time in currency other than New Zealand dollars
is to be determined by the chief executive.

A fee may also be required by the regulations in question to be paid in New

Zealand dollars only.

All fees prescribed under this Act and received by the Department or any other

government department must be paid into a Departmental Bank Account.

Compare: 1987 No 74 s 148A

Section 393(1)(d): inserted, on 7 May 2015, by section 99(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 393(10): amended, on 7 May 2015, by section 99(2) of the Immigration Amendment Act
2015 (2015 No 48).

Other charges

Nothing in section 393 or 396 prevents the Department from charging persons
for any of the services the Department provides in relation to the administration
of this Act, other than services to which a fee applies under the other provi-
sions of this Act.

Subsection (1) is subject to subsection (7).

Without limiting subsection (1), and for the avoidance of doubt, the Depart-
ment may—
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operate a telephone information service for which each caller pays
according to their usage or on some averaged basis:

charge persons for the cost of mailing or couriering information to them
(including transcripts and recordings of hearings), or the cost of moving,
at the person’s request, the administration of a matter relating to the per-
son from one office of the Department to another:

charge for the cost of written material, unless that material is required by
any Act or by regulations made under this Act to be provided free of
charge:

charge for the cost of transcripts or recordings of hearings, unless that
material is required by any Act to be provided free of charge:

charge for access to any Internet site, or for information or services pro-
vided by any Internet site, operated by the Department:

charge for access to any library or research services provided in relation
to immigration, refugee, or protection matters:

charge any person for services requested by (and provided to) that per-
son in relation to immigration matters, other than services provided in an
immigration control area:

charge any person for the supply of forms to the person in quantity,
where it is apparent that the forms are not for the person’s own personal
use.

All such charges received by the Department must be paid into a Departmental
Bank Account.

Nothing in subsection (1) or (3)(g) authorises the charging of any person who
operates a place that is, or contains, an immigration control area for services
provided in relation to immigration or refugee or protection matters.

Nothing in subsection (3)(g) affects the ability to recover costs under section

If the Department is not the department referred to in clause 5 of Schedule 2,
the department that is referred to in that clause may, in relation to appeals to or
matters before the Tribunal,—

(a)

(b)

(©)

(d)

charge persons for the cost of mailing or couriering information to them
(including information that is transcripts or recordings of hearings):

charge for the cost of transcripts and recordings of hearings, or copies of
records and papers, of the Tribunal (unless the material is required by
any enactment to be provided free of charge):

charge for access to any library or research services provided in relation
to immigration, refugee, or protection matters:

charge a person for the supply of forms to the person in quantity, if it is
apparent that the forms are not for the person’s own personal use:
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(e)  charge for the reasonable costs of providing any other service associated
with an appeal or matter before the Tribunal.

All charges received by a department under subsection (7) must be paid into a
Departmental Bank Account.
Compare: 1987 No 74 s 148C

Section 394(4): amended, on 7 May 2015, by section 100(1) of the Immigration Amendment Act
2015 (2015 No 43).

Section 394(8): amended, on 7 May 2015, by section 100(2) of the Immigration Amendment Act
2015 (2015 No 48).

Exemptions and refunds

Regulations made under this Act may provide for exemptions from or refunds
of any fee or charge payable under this Act, in whole or in part, in any class of
case.

The Minister may by special direction provide for an exemption from or refund
of any prescribed fee or charge in whole or in part.
Compare: 1987 No 74 s 149

Imposition of bonds
This section applies in any case where a bond may be imposed under this Act.

The amount of any bond is to be at a level determined or authorised by immi-
gration instructions.

Different levels of bond, or different methods of determining levels of bond,
may be determined or authorised in respect of different categories of person.

Without limiting the manner in which persons may be categorised, categories
of persons may be determined by having regard to the different regions of the
world where their countries of origin or nationality are situated and the costs of
travel or repatriation to those regions or countries.

The Minister or an immigration officer must specify—

(a)  the conditions in respect of which the bond is paid (which must relate to
or be based on requirements of the relevant immigration instructions, if
appropriate, or on other requirements and obligations imposed by or
under this Act, including conditions of the relevant visa); and

(b)  the situations in which it may be refunded or forfeited, whether in whole
or in part.

Immigration instructions may—

(a) require any bond or class of bond to be paid in New Zealand dollars
only:

(b)  require any refund of a bond or class of bond to be made in New Zea-
land dollars only (whether or not the bond itself was required to be paid
in New Zealand dollars).
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A bond required in respect of any type of matter is payable at the time speci-
fied for that class of matter in immigration instructions, and may be payable
either by the person concerned or by any other class of person specified in the
instructions.

Immigration instructions may provide for exemptions from or refunds of any
bond payable in any class of case.

The Minister may by special direction provide for an exemption from or refund
of any bond, in whole or in part.

Refund or forfeiture of bond

The Minister or an immigration officer may cause a bond imposed under this
Act to be forfeited.

Forfeiture of a bond is at the discretion of the Minister or an immigration offi-
cer, who must exercise the discretion by taking into account—

(a)  the reason the bond was imposed; and

(b) the extent to which the conditions of the bond have been met or
breached; and

(c) any explanation given as to the breach of the bond conditions; and
(d) the estimated cost to the Crown of the breach.

A person who is eligible for the refund of a bond must apply for the refund
within 12 months of the bond becoming refundable, or the bond is forfeit to the
Crown.

A bond paid must be held in trust by the Department until refunded or forfei-
ted.

No interest is payable on a bond to the person who paid it. The chief executive
may apply any interest towards the costs of administering the bond system, and
any surplus interest must be paid into a Crown Bank Account.

In the case of a bond imposed in relation to a temporary entry class visa, no
refund may be made until the person in question either is no longer in New
Zealand or is granted a residence class visa.

A refund of a bond must be paid either to the person who paid it or to a person
authorised by that person to receive it.

If all or any part of a bond is forfeited, the Department must pay the amount
forfeited into a Crown Bank Account.

No bond may be imposed on any claimant for any matter relating to recogni-
tion as a refugee or a protected person, and any bond imposed upon a person
before that person became a claimant must be refunded if the person is subse-
quently recognised as a refugee or a protected person.

Compare: 1987 No 74 s 148B
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Costs of deportation or repatriation

Subject to this section and to any order of a court under section 355(6), all
costs incurred by the Crown in deporting or repatriating any person from New
Zealand may be paid from a Crown Bank Account.

Subsection (3) applies if—

(a) aperson has been or is to be deported or repatriated from New Zealand;
and

(b) that person has in New Zealand a spouse, civil union partner, de facto
partner, or dependent child; and

(c) the Minister is satisfied that the effect of the deportation or repatriation
has been or will be to separate the person from the spouse, partner, or
dependent child.

The Minister may provide the person or the person’s spouse or partner with
such assistance as the Minister thinks fit for the purpose of reuniting the
spouse, partner, or dependent child with the person in the country to which the
person has been or is to be deported or repatriated, and any such assistance
may include the grant of a sum out of a Crown Bank Account to meet all or
part of the travelling or other costs that will be incurred in any such exercise.

The costs incurred by the Crown in deporting or repatriating a person are
recoverable as a debt due to the Crown, and those costs include (without limita-
tion) costs incurred—

(a)  in locating, detaining, transporting, and maintaining the person pending
his or her deportation or repatriation; and

(b)  in paying for travel for the person outside New Zealand.

The costs recoverable by the Crown may be the actual costs (determined after
the deportation or repatriation has been effected), or an estimate of those costs
determined by,—

(a) in the case of deportation costs only, an immigration officer, in which
case the estimate must be noted on the deportation order along with a
statement requiring those costs to be paid; or

(b) in the case of either deportation costs or repatriation costs, a court of
competent jurisdiction, on application by the Minister or an immigration
officer.

Where the estimated costs of deportation or repatriation are recovered from a
person, if the amount recovered exceeds the actual costs of the deportation or
repatriation, the excess must, on application by the person in the prescribed
manner, be refunded to the person.

If the person deported or repatriated is under 18 years of age and not married or
in a civil union, the costs of his or her deportation or repatriation are recovera-
ble from the person’s parent or guardian.
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Any costs recovered under this section must be paid into a Crown Bank
Account.

Nothing in this section or in section 55, 118, or 355 authorises the Crown to
recover any particular cost more than once.
Compare: 1987 No 74 s 148

Section 398(4): replaced, on 7 May 2015, by section 101 of the Immigration Amendment Act 2015
(2015 No 48).

Section 398(5): replaced, on 7 May 2015, by section 101 of the Immigration Amendment Act 2015
(2015 No 48).

Section 398(6): replaced, on 7 May 2015, by section 101 of the Immigration Amendment Act 2015
(2015 No 48).

Section 398(6A): inserted, on 7 May 2015, by section 101 of the Immigration Amendment Act 2015
(2015 No 48).

Immigration levy

Any regulations made under section 400 may provide for the imposition and
collection of an immigration levy on applicants for a visa.

The purpose of the levy is to fund, or contribute to the funding of,—

(a)  the provision of programmes intended to assist the successful settlement
of migrants or categories of migrants; and

(b) the carrying out of research into settlement issues and the impacts of
immigration; and

(c) the infrastructure required for, and the operation of, the immigration sys-
tem, including (without limitation) for the following purposes:

(1)  establishing and verifying the identity of persons:
(i) managing risk to the integrity of the immigration system:

(iii) managing immigration risk to the safety and security of New Zea-
land:

(iv) managing compliance with the immigration system; and
(d) activities aimed at attracting migrants to New Zealand; and

(e)  the Immigration Advisers Authority, to the extent that it is not otherwise
funded.

Regulations made for the purposes of this section may—

(a)  specify the categories or classes of applicants who are liable to pay the
immigration levy:

(b)  prescribe the amount or method of calculation of the levy:

(c) prescribe different amounts or methods of calculation of the levy in
respect of different categories or classes of applicants:

(d) provide for exemptions from or refunds of the levy, in whole or in part,
in any class of case:
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(e)  provide for the manner of collection of the levy, including provision for
the relevant amount of levy to be deposited with the chief executive.

(3A) The Minister may, by special direction,—
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(a) exempt any person or persons from the obligation to pay all or part of
the levy; or

(b)  refund all or part of a levy paid.

All levy money collected under this section must be paid into a Crown Bank
Account.

Not later than 1 October in each year, the chief executive must provide to the

Minister a report setting out, in respect of the financial year ending on the pre-
ceding 30 June,—

(a)  the amount collected through the immigration levy; and
(b)  how the amount of the immigration levy was applied.

The Minister must present the report to the House of Representatives not later
than 15 sitting days after its receipt.

In this subsection and subsection (8),—

commencement date means that date on which section 102 of the Immigration
Amendment Act 2015 came into force

migrant levy means the levy payable under this section immediately before the
commencement date

relevant person means a person who, immediately before the commencement
date, was a person who—

(a)  had applied for, but had not yet been granted, a visa; and

(b)  would have been liable to pay the migrant levy if the visa had been gran-
ted before the commencement date.

On and after the commencement date,—

(a) arelevant person is not liable to pay, in respect of an application for a
visa made before the commencement date, the immigration levy
imposed by regulations that apply after the commencement date; but

(b)  if the relevant person is granted a visa on the basis of that application, he
or she is liable to pay the migrant levy that would have been payable if
section 102 of the Immigration Amendment Act 2015 had not come into
force.

Compare: 1987 No 74 s 149B

Section 399 heading: amended, on 7 December 2015, by section 102(1) of the Immigration Amend-
ment Act 2015 (2015 No 48).

Section 399(1): amended, on 7 December 2015, by section 102(2) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(2)(b): amended, on 7 December 2015, by section 102(3) of the Immigration Amendment
Act 2015 (2015 No 48).
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Section 399(2)(c): inserted, on 7 December 2015, by section 102(4) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(2)(d): inserted, on 7 December 2015, by section 102(4) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(2)(e): inserted, on 7 December 2015, by section 102(4) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(3)(a): replaced, on 7 December 2015, by section 102(5) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(3)(c): amended, on 7 December 2015, by section 102(6) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(3)(e): amended, on 7 December 2015, by section 102(7) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(3A): inserted, on 7 December 2015, by section 102(8) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(5)(a): amended, on 7 December 2015, by section 102(9) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(5)(b): amended, on 7 December 2015, by section 102(9) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(7): inserted, on 7 December 2015, by section 102(10) of the Immigration Amendment
Act 2015 (2015 No 48).

Section 399(8): inserted, on 7 December 2015, by section 102(10) of the Immigration Amendment
Act 2015 (2015 No 48).

Regulations

Regulations generally

The Governor-General may, by Order in Council, make regulations for 1 or
more of the following purposes:

(a)  prescribing the manner of application and any procedural matters in rela-
tion to any applications for visas or other applications under this Act:

(ab) providing that the chief executive may require that certain applications
for visas must be made electronically, in which case the chief executive
must maintain a list of such requirements and the regulations must pre-
scribe how that list is to be publicly available:

(b)  prescribing other matters in respect of visas or expressions of interest,
including matters provided for in section 401:

(c)  prescribing requirements and procedures in respect of arrivals in and
departures from New Zealand, including matters provided for in section
402:

(d) prescribing procedures to be followed for the purposes of Part 5, or such
other matters as are contemplated by or necessary for giving full effect
to the Refugee Convention, including matters provided for in section
403:

(e)  prescribing procedures and other matters in respect of reconsiderations,
appeals, and reviews under Part 7:
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(f)  prescribing fees and charges in respect of any matters under this Act, and
providing for exemptions from or refunds of any fees and charges,
including matters provided for in sections 393 and 395:

(g) prescribing infringement offences against this Act in the case of carriers,
or persons in charge, of craft:

(h)  setting the infringement fees payable in respect of infringement offences,
which fees—

(1)  may differ for different infringement offences; and
(i)  may differ for different classes of person; and

(iii)) in the case of a person in charge of a craft, may not exceed
$2,500; and

(iv) in the case of a carrier of a craft, may not exceed $5,000:

(i)  prescribing forms for the purposes of this Act, including the form of
infringement notices and infringement offence reminder notices:

(j)  prescribing offences in respect of the contravention of, or non-compli-
ance with, any regulations made for the purposes of this Act, and the
maximum amounts of fines that may be imposed in respect of those
offences (which maximum amounts may not exceed $5,000):

(k)  providing for transitional and related matters, as provided in section 472:

(ka) providing requirements, which may differ from the requirements of sec-
tions 386A to 387A, for the manner of service or giving of notices and
other documents in specific situations or circumstances:

(I)  exempting classes of persons from the requirement to allow biometric
information to be collected from them:

(m) providing for such other matters as are contemplated by or necessary for
giving effect to the provisions of this Act and for its due administration.

Section 400(ab): inserted, on 7 May 2015, by section 103(1) of the Immigration Amendment Act
2015 (2015 No 48).

Section 400(j): amended, on 7 May 2015, by section 103(2) of the Immigration Amendment Act
2015 (2015 No 48).

Section 400(ka): inserted, on 7 May 2015, by section 103(3) of the Immigration Amendment Act
2015 (2015 No 43).

Section 400(1): not yet in force.

Section 400(1): amended, on 7 May 2015, by section 103(4) of the Immigration Amendment Act
2015 (2015 No 48).

Regulations relating to visas and expressions of interest
Without limiting section 400, regulations made under that section may—

(a)  prescribe the situations under which a visa of a particular class and type
is deemed under this Act to be granted to a person:

(b)  prescribe who may apply for a residence class visa—
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(c)

(d)

(e)

(i)  ataplace designated by the chief executive under section 383; or

(i1)  on arrival in New Zealand at an immigration control area or other
prescribed place:

classify persons to whom a transit visa waiver applies for the purposes of
section 86:

prescribe 1 or more transit periods, and different periods may be pre-
scribed for the holders of transit visas and persons to whom a transit visa
waiver applies:

prescribe the manner in which an expression of interest must be made
for the purposes of section 92(1).

Section 401(d): replaced, on 6 November 2015, by section 104 of the Immigration Amendment Act
2015 (2015 No 48).

Regulations relating to procedures and requirements in relation to arrivals
in and departures from New Zealand

Without limiting the generality of section 400, regulations made under that sec-
tion may—

(2)

(b)

(c)

(d)
(e)
®

(@

prescribe the information that must be obtained for the purposes of sec-
tion 96(2)(a) from every person who intends to board a commercial craft
for the purposes of travelling to or from New Zealand:

prescribe the information that must be provided to the chief executive

for the purposes of section 96(2)(b), which may include, without limita-

tion,—

(i)  a description of the location of the information prescribed for the
purposes of section 102(2); and

(i1)  if applicable, the electronic address for the information referred to
in subparagraph (i):

exempt carriers, and persons in charge, of craft from any of the obliga-

tions under section 101 in relation to craft en route to or arriving in New

Zealand, and specify any requirements that apply in relation to an

exemption:

prescribe the documentation that persons en route to New Zealand must
have for the purposes of section 101(1)(a):

prescribe the documents that may be required to be produced to an
immigration officer under section 101(1)(b)(i):

prescribe the information that must be provided for the purposes of sec-
tion 102(2):

prescribe the manner and place in which, and the time within which, a
person must present himself or herself on arrival in New Zealand:
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(h)  exempt persons arriving in New Zealand from any of the obligations
under section 103, and specify any requirements that apply in relation to
an exemption:

(i)  prescribe the manner of application for entry permission, including the
provision of any information, documents, or other details (if any)
required:

(j)  prescribe the situations under which entry permission is deemed under
this Act to be granted to a person:

(k)  prescribe requirements as to the establishment of a person’s identity as a
New Zealand citizen for the purposes of section 99 or 103:

(I)  exempt New Zealand citizens from the requirement to allow a photo-
graph to be taken in any class of case:

(m) prescribe documents that may be demanded by an immigration officer
for the purposes of section 106:

(n)  exempt carriers, and persons in charge, of craft from any of the obliga-
tions under section 118 in relation to craft leaving New Zealand, and
specify any requirements that apply in relation to an exemption:

(o) prescribe classes of persons in respect of whom details must be reported
for the purposes of section 118(1)(c):

(p) exempt persons leaving New Zealand from any of the obligations under
section 119, and specify any requirements that apply in relation to an
exemption:

(q)  prescribe the place at which a person leaving New Zealand must present
himself or herself:

(r)  prescribe the information and documentation required from persons
leaving New Zealand.

Section 402(a): amended, on 28 September 2017, by section 279 of the Intelligence and Security Act
2017 (2017 No 10).

Section 402(b): replaced, on 7 May 2015, by section 105 of the Immigration Amendment Act 2015
(2015 No 48).

403 Regulations in respect of refugee and protection matters

(1)  Without limiting the generality of section 400, regulations made under that sec-
tion may, in relation to refugee and protection matters,—

(a)  specify the manner in which any claim, appeal, or application is to be
made:

(b)  [Repealed]
(c)  provide for the availability and use of interpreters:

(d) provide for matters relating to communications with claimants or other
persons concerned:
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(e)  specify the information that must be supplied to claimants or other per-
sons concerned, including information concerning their rights and con-

cerning procedures under Part 5:

(f)  make provision for the representation of minors:

(g) make provision for representation generally:

(h)  specify the circumstances in which interviews must be held and when
they need not be held:

(i)  specify the periods, or minimum or maximum periods, within which or
before or after which certain things must be done or may not be done:

(j)  specify the obligations of claimants or other persons concerned as to the
provision of contact details, information, and documents:

(k)  specify the manner in which a claim or other matter may be withdrawn:

(ka) specify, by reference to 1 or both of the following matters, the claims
that a refugee and protection officer must not process or determine or
make a decision on under sections 136 to 138:

(i)  common circumstances or common characteristics of the claims:
(i) common circumstances or common characteristics of the claim-
ants making the claims:

(I)  provide for any special matters relating to the handling of claims,
appeals, or other matters when the claimant or other person concerned is
in custody:

(m) specify the procedures to be followed in relation to claims, appeals, and
other matters not completed before the commencement of this section.

(2)  No regulations may be made under section 400 in respect of the matters speci-

3)

314

fied in subsection (1)(ka) of this section unless the Minister—

(2)

(b)

has recommended the making of the regulations to the Governor-
General; and

before doing so, is satisfied that the regulations are necessary for 1 or
both of the following reasons:

(i)  there are problems in accessing information or assessing informa-
tion that is relevant to determining or making a decision on the
claims to be specified in the regulations:

(i1))  the circumstances to which the claims to be specified in the regu-
lations relate, or the circumstances of the claimants making those
claims, are otherwise of a nature, or subject to such a degree of
change or uncertainty, that determination or decision of the claims
under sections 136 to 138 is unlikely to produce a robust outcome.

Regulations made under section 400 in respect of the matters specified in sub-
section (1)(ka) of this section—
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(a) are deemed to be revoked on the date that is 6 months after their com-
mencement or on any earlier date specified in the regulations; and

(b)  have no continuing effect after the date on which they expire.

Section 403(1)(b): repealed, on 7 May 2015, by section 106 of the Immigration Amendment Act
2015 (2015 No 48).

Section 403(1)(ka): inserted, on 19 June 2013, by section 16(1) of the Immigration Amendment Act
2013 (2013 No 39).

Section 403(2): inserted, on 19 June 2013, by section 16(2) of the Immigration Amendment Act 2013
(2013 No 39).

Section 403(3): inserted, on 19 June 2013, by section 16(2) of the Immigration Amendment Act 2013
(2013 No 39).

403A Regulations made on recommendation of Minister

(M

2

404

405

Regulations made under this Part may be made only on the recommendation of
the Minister, except as provided in subsection (2).

Any regulations made under the following provisions may, if they relate to
appeals or other matters in the Tribunal, be made only on the recommendation
of the Minister for Courts, after consultation with the Minister:

(a)  section 400(d):
(b)  section 400(e):
(c¢)  section 400(f):
(d)  section 400(i).

Section 403A: inserted, on 7 May 2015, by section 107 of the Immigration Amendment Act 2015
(2015 No 48).

Part 12

Repeals, transitional provisions, saving provisions, and related

matters

Subpart I—Repeals and related matters

Immigration Act 1987 repealed
The Immigration Act 1987 (1987 No 74) is repealed.

Regulations made under Immigration Act 1987 revoked

The following regulations are revoked:

(a) Immigration (Refugee Processing) Regulations 1999 (SR 1999/285):
(b)  Immigration Regulations 1999 (SR 1999/284):

(c)  Immigration (Special Regularisation) Regulations 2000 (SR 2000/187):
(d) Immigration (Transit Visas) Regulations 2008 (SR 2008/38).
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406 Consequential amendments and repeals

(1)  The enactments listed in Schedule 3 are amended in the manner indicated in
that schedule.

(2)  The regulations, rules, and orders listed in Schedule 4 are amended in the man-
ner indicated in that schedule.

(3)  The following Acts are repealed:

(a)  Air Facilitation Act 1993 (1993 No 6):
(b)  Air Facilitation (Domestic Passengers and Cargo) Act 1994 (1994 No
100).

407 Immigration Act 1987 continues in relation to certain matters and for
certain purposes

(1)  To avoid doubt, despite the repeal of the former Act by section 404 of this Act,
sections 17, 18, and 19 of the Interpretation Act 1999—

(a)  provide that the repeal of the former Act does not affect certain matters;
and

(b)  continue the application of the former Act for certain purposes, subject
to any provision in subpart 2 of this Part that expressly provides other-
wise.

(2)  Accordingly, but without limiting subpart 2 of this Part, in relation to an immi-
gration matter, a person who, immediately before the commencement of sec-
tion 404 of this Act,—

(a)  is unlawfully in New Zealand continues to have an obligation to leave
New Zealand:

(b)  1is detained under the former Act continues to be lawfully detained:

(c) is subject to a removal order or deportation order under the former Act
continues to be subject to that order.

408 Appeals body members not entitled to compensation

316

Nothing in this Act entitles a member of an appeals body to any compensa-
tion—

(a) inrespect of the repeal of the former Act by section 404 of this Act; or

(b) for any fees or allowances that would otherwise be payable for the
remainder of the member’s term of appointment affected by the repeal.
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(6)

Subpart 2—Transitional and savings provisions
Government immigration and residence policy

Government immigration and Government residence policy under sections
13A and 13B of former Act to be treated as immigration instructions

On and from the commencement of section 404 of this Act, Government immi-
gration policy published under section 13A of the former Act that is in force
immediately before that commencement must be treated as immigration
instructions for the purposes of this Act, and this Act applies accordingly with
any necessary modifications.

On and from the commencement of section 404 of this Act, Government immi-
gration policy published under section 13A of the former Act and relating to
the issue of temporary visas or limited purpose visas, or the granting of tempor-
ary permits or limited purpose permits, that is in force immediately before that
commencement must be treated as temporary entry instructions for the pur-
poses of this Act, and this Act applies accordingly with any necessary modifi-
cations.

Subsection (2) applies regardless of whether the policy would affect eligibility
for, or otherwise relate to, the issuing of a residence visa or the granting of a
residence permit.

On and from the commencement of section 404 of this Act, Government immi-
gration policy published under section 13A of the former Act and relating to
the issue of transit visas that is in force immediately before that commence-
ment must be treated as transit instructions, and this Act applies accordingly
with any necessary modifications.

On and from the commencement of section 404 of this Act, Government resi-
dence policy under section 13B of the former Act that is in force immediately
before that commencement must be treated as residence instructions for the
purposes of this Act, and this Act applies accordingly with any necessary
modifications.

Without limiting subsections (1) to (5),—

(a) areference to a visa in Government immigration policy or Government
residence policy to which this section applies must be read as a reference
to a visa that allows the person to travel to New Zealand; and

(b) a reference to a permit in Government immigration policy or Govern-
ment residence policy to which this section applies must be read as a ref-
erence—

(i)  to avisa that allows a person to stay in New Zealand; and

(i1)  to the grant of entry permission in relation to the person.
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Government policy on lapsing of applications for visas and permits under
former Act to be treated as immigration instructions for applications to
which section 412 applies

On and from the commencement of section 404 of this Act, Government policy
published under section 13A(2) of the former Act and relating to rules and cri-
teria for the lapsing of applications (as described in section 13BB of the former
Act) that is in force immediately before that commencement must be treated as
immigration instructions certified under section 24 of this Act for the purposes
of determining whether an application made before the commencement of sec-
tion 404 has lapsed, and this Act applies accordingly with any necessary modi-
fications.

Without limiting subsection (1), any relevant time periods specified in the
immigration instructions must be calculated including any time that has elapsed
before the commencement of section 404 of this Act.

General instructions of chief executive

General instructions given under section 13BA of former Act treated as
general instructions under section 26(4) of this Act

On and from the commencement of section 404 of this Act, general instruc-
tions given by the chief executive under section 13BA of the former Act that
are in force immediately before that commencement—

(a) must be treated for the purposes of this Act as general instructions given
by the chief executive under section 26(4) of this Act, and this Act
applies accordingly with any necessary modifications; and

(b)  continue in force according to their general tenor, subject to any neces-
sary modifications.

Existing applications, expressions of interest, and invitations

Existing applications for visas and permits

An application for a visa or a permit of a type described in the first column of
the following table (the former type) that was made under the former Act but
not determined before the commencement of section 404 of this Act must be
treated as an application made under this Act for a visa of the type described
opposite the former type in the second column of the following table:

Application under former Act To be treated as application under this Act

Residence visa Resident visa (but determined in accordance with the Gov-
ernment residence policy in force at the time the applica-
tion was made under the former Act)

Residence permit Resident visa (but determined in accordance with the Gov-
ernment residence policy in force at the time the applica-
tion was made under the former Act)

Temporary visa Temporary visa
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Application under former Act

Work permit

Student permit

Visitor permit

Limited purpose visa
Limited purpose permit
Transit visa

Temporary permit to which sec-

To be treated as application under this Act

Temporary visa that allows the holder to work in New
Zealand (including the territorial sea) or the exclusive eco-
nomic zone of New Zealand

Temporary visa that allows the holder to study in New
Zealand

Temporary visa that does not allow the holder to work in
New Zealand (including the territorial sea) or the exclu-
sive economic zone of New Zealand or study unless the
conditions of the permit granted under the former Act
allow work or study

Limited visa
Limited visa
Transit visa

Limited visa to which section 83 applies

tion 27A of the former Act
applied

Variation of travel conditions of resident visa under sec-
tion 51

Returning resident visa by person
other than New Zealand citizen

Returning resident visa by New
Zealand citizen

Endorsement under section 384(4)

For the purposes of subsection (1), this Act applies accordingly with any neces-
sary modifications, unless—

(a)  expressly stated otherwise in the table; or
(b) any special direction directs otherwise; or

(c) any regulations made under section 472 or immigration instructions
made under section 473 require otherwise.

Expressions of interest in residence under section 13D of former Act

An expression of interest submitted under section 13D of the former Act before
the commencement of section 404 of this Act but in relation to which no deci-
sion has been made as at the date of that commencement on whether to issue an
invitation to apply must be treated as if it were an expression of interest made
under section 92 of this Act for a visa of the appropriate type (as set out in the
table in section 412(1)), and this Act applies accordingly, with any necessary
modifications.

For the purposes of determining whether an expression of interest to which
subsection (1) applies is no longer current, the period of time concerned must
be calculated including any time that has elapsed before the commencement of
section 404 of this Act.

Invitations to apply for residence under section 13E of former Act

An invitation to apply under section 13E of the former Act that was made
before the commencement of section 404 of this Act and is current immedi-
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ately before that commencement must be treated as if it were an invitation to
apply made under section 94 of this Act for a visa of the appropriate type (as
set out in the table in section 412(1)), and this Act applies accordingly, with
any necessary modifications.

For the purposes of determining whether a residence application has been made
in the stipulated time frame following the issue of an invitation to apply to
which subsection (1) applies, the period of time must be calculated including
any time that has elapsed before the commencement of section 404 of this Act.

Existing visas and permits

Holder of visa or permit under former Act deemed to be holder of visa and
(if applicable) granted entry permission under this Act

A person who, immediately before the commencement of section 404 of this
Act, held a visa or permit under the former Act (or was deemed to hold a per-
mit under the former Act) of a type described in the first column of Schedule 5
is deemed on and from the commencement of section 404 of this Act to hold a
visa under this Act of the corresponding type described in the second column
of Schedule 5 for the duration and subject to the conditions (if any) described
in the second column, and this Act applies accordingly with any necessary
modifications.

In addition, a person who, immediately before the commencement of section
404,—

(@) held a permit under the former Act (or was deemed to hold a permit
under the former Act) is deemed on and from that commencement to
have been granted entry permission under this Act, and this Act applies
accordingly with any necessary modifications:

(b)  held a visa (other than a transit visa) and a permit under the former Act
is deemed on and from that commencement to hold under this Act a
single visa (as determined under Schedule 5) for the duration and subject
to the conditions (if any) of the visa and the permit combined, and this
Act applies accordingly with any necessary modifications.

Without limiting subsection (1) or (2),—
(a)  the period of currency of a visa deemed to be held under this Act by this

section must be calculated including any time that has elapsed before the
commencement of section 404 of this Act:

(b)  the transit period for any person deemed to hold a transit visa under sub-
section (1) must be calculated including any time that has elapsed in
which the person was in New Zealand before the commencement of sec-
tion 404 of this Act.

Nothing in this section applies to a person to whom section 432 or 438 of this
Act applies.
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Returning resident’s visa held by New Zealand citizen under former Act
indication of entitlement

Despite section 404 of this Act, an immigration officer may treat a returning
resident’s visa (within the meaning of section 2(1) of the former Act) held by a
New Zealand citizen as an indication that the person is entitled to travel and
enter New Zealand as a New Zealand citizen until the expiry of the passport in
which the visa is endorsed.

Persons exempt from holding permit under former Act deemed to be
holders of temporary visa or resident visa

A person in New Zealand who immediately before the commencement of sec-
tion 404 of this Act was exempt from the requirement to hold a permit under
section 11 of the former Act is deemed, on and from that commencement, to—

(a)  hold a temporary visa under this Act—

(i)  thatis current for the period for which the exemption would have
applied under section 11 of the former Act (calculated including
any time that has elapsed before the commencement of section
404 of this Act); and

(i1)  subject to conditions that allow the purpose for which the exemp-
tion applied to be pursued; and

(b)  have been granted entry permission on the basis of the temporary visa.

A person in New Zealand who immediately before the commencement of sec-
tion 404 of this Act was exempt from the requirement to hold a permit by spe-
cial direction under section 12(2) of the former Act is deemed, on and from
that commencement, to—

(a)  hold a temporary visa under this Act for the period (calculated including
any time that has elapsed before the commencement of section 404 of
this Act) and subject to the conditions (if any) specified in the special
direction; and

(b)  have been granted entry permission on the basis of the temporary visa.

A person in New Zealand who immediately before the commencement of sec-
tion 404 of this Act was exempt from the requirement to hold a permit under
Part 2 of Schedule 1 of the Immigration Regulations 1999 is deemed on and
from that commencement to hold a resident visa under this Act allowing stay in
New Zealand only.

For the purposes of this section, this Act applies accordingly with any neces-
sary modifications.
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Arrivals and departures

Responsibilities of carrier, and person in charge, of commercial craft
before it departs from another country to travel to New Zealand

On and from the commencement of section 404 of this Act, a notification to a
carrier, or a person in charge, of a commercial craft by the chief executive
under section 125AA(1) of the former Act that is in force immediately before
that commencement must be treated for the purposes of this Act as a notifica-
tion by the chief executive under section 96(1) of this Act, and this Act applies
accordingly with any necessary modifications.

On and from the commencement of section 404 of this Act, an exemption
under section 125AA(3) of the former Act that is in force immediately before
that commencement continues in force for the purposes of section 96(3) of this
Act, according to its tenor, until revoked by the chief executive.

On and from the commencement of section 404 of this Act, a system approved
under section 125AA(5) of the former Act that is in force immediately before
that commencement must be treated for the purposes of this Act as an approved
system (within the meaning of section 4 of this Act), and this Act applies
accordingly with any necessary modifications.

Decision by chief executive about person boarding craft for purpose of
travelling to New Zealand

On and from the commencement of section 404 of this Act, a decision made by
the chief executive under section 125AB of the former Act that is in force
immediately before that commencement must be treated for the purposes of
this Act as a decision made by the chief executive under section 97(1) of this
Act, and this Act applies accordingly with any necessary modifications.

On and from the commencement of section 404 of this Act, a notification to a
carrier, or a person in charge, of a commercial craft by the chief executive
under section 125AB(2) of the former Act that is in force immediately before
that commencement must be treated for the purposes of this Act as a notifica-
tion by the chief executive under section 97(2) of this Act, and this Act applies
accordingly with any necessary modifications.

Information requirements for carrier, and person in charge, of commercial
craft

This section applies to a person to whom section 125AA of the former Act
applies if, before the commencement of section 404 of this Act,—

(a) the chief executive made a request to the person for information under
section 125AD of the former Act; and

(b)  the 24-hour period referred to in subsection (4) of that section had not
expired.
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The obligations under section 125AD(3) and (4) of the former Act continue to
apply to the person until the end of the 24-hour period referred to in subsection
(1)(b) as if those provisions had not been repealed by section 404 of this Act.

To avoid doubt, the chief executive may also request information from the per-
son under section 102 of this Act if the craft in fact arrives after the commence-
ment of section 404 of this Act.

Reporting obligations of carriers, and persons in charge, of craft leaving
New Zealand

This section applies in respect of a person if,—

(a)  before the commencement of section 404 of this Act, the person was on
board a craft when it arrived in New Zealand; and

(b)  on arrival, the person was exempt under section 11(1)(c), (d), or (e) of
the former Act from the requirement to hold a permit to be in New Zea-
land; and

(c) on or after the commencement of section 404 of this Act, the person is
not aboard the craft when the craft is leaving New Zealand.

The obligations of the carrier, and the person in charge, of the craft to report to
an immigration officer under section 118(1)(c) of this Act apply in respect of a
person described in subsection (1) as if the person were a member of the crew
or a person of a class prescribed for the purposes of that section, as the case
may be.

Obligations of carriers of craft leaving New Zealand to provide passage

This section applies to a carrier of a craft if, before the commencement of sec-
tion 404 of this Act,—

(a) aperson,—
(i)  not being the holder of a visa under the former Act, was on board
the craft, or any other craft operated by the carrier, when it arrived
in New Zealand and neither was exempt under that Act from the

requirement to hold a permit nor was granted a permit or pre-
cleared permit on or before arrival in New Zealand; or

(i1) arrived in New Zealand as a member of the crew of the craft, or
any other craft operated by the carrier, and, otherwise than in
accordance with the former Act, remained in New Zealand after
the departure of that craft; and

(b)  the person has not left New Zealand.

On and from the commencement of section 404 of this Act, the obligations of
the carrier under section 118(2)(a) of this Act to provide passage from New
Zealand at the cost in all respects of the carrier, or to bear the cost of passage
from New Zealand by any other carrier, apply in respect of the person as if the
person were a person described in section 118(2)(a) of this Act.
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On and from the commencement of section 404 of this Act, the obligations of
the carrier under section 118(2)(b) of this Act to pay all costs incurred by the
Crown in detaining and maintaining a person pending the person’s departure
from New Zealand apply in respect of a person described in subsection (1) as if
the person were a person described in section 118(2)(a) of this Act, and regard-
less of whether the Crown incurred the costs before or after the commencement
of section 404 of this Act.

Responsibilities of carrier, and person in charge, of craft en route to New
Zealand

On and from the commencement of section 404 of this Act, a demand by an
immigration officer under section 125(2)(c) of the former Act for a list giving
specified details that has not been complied with as at the date of that com-
mencement must be treated for the purposes of this Act as a demand by an
immigration officer for a list under section 101(2)(a) of this Act.

On and from the commencement of section 404 of this Act, information
required by an immigration officer under section 125(2)(d) of the former Act
that has not been provided as at the date of that commencement must be treated
for the purposes of this Act as information required by an immigration officer
under section 101(2)(b) of this Act.

For the purposes of this section, if a craft arrives, or is to arrive, in New Zea-
land otherwise than at a place that is or contains an immigration control area
because of weather conditions or other unforeseen circumstances, the pre-
scribed time referred to in section 101(1)(c) of this Act must be calculated
including any time that has elapsed between the arrival of the craft and the
commencement of section 404 of this Act.

Refugee and protection status

Person recognised as refugee under former Act treated as recognised as
refugee under this Act

On and from the commencement of section 404, any person who was recog-
nised as a refugee in New Zealand under Part 6A of the former Act, or before
1 October 1999, or any person who was recognised as a refugee outside New
Zealand and travelled to New Zealand as a mandated refugee, must be treated
for the purposes of this Act as a person recognised as a refugee in New Zealand
under this Act, and this Act applies accordingly with any necessary modifica-
tions.

Existing claim for recognition as refugee to be determined under this Act
(other than subsequent claims made under former Act not yet accepted for
consideration)

On and from the commencement of section 404 of this Act, a claim by a person
for recognition as a refugee that was made but not yet determined before the
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date of that commencement must be treated as if it had been made under Part 5
of this Act, and this Act applies accordingly, with any necessary modifications.

Subsection (3) applies to a subsequent claim (within the meaning of section
129B of the former Act) for recognition as a refugee—

(a) made, and accepted for consideration, before the commencement of sec-
tion 404 of this Act; but

(b)  not determined before the date of that commencement.

The subsequent claim must be determined as if it were a claim accepted for
consideration under Part 5 of this Act, and this Act applies accordingly, with
any necessary modifications.

To avoid doubt, an appeal against a decision to decline recognition as a refugee
(or a protected person) by a person to whom this section applies must be made
under section 194 of this Act.

Nothing in this section applies to a subsequent claim (within the meaning of
section 129B of the former Act) by a person for recognition as a refugee that
was made before the commencement of section 404 of this Act, if the decision
as to whether to consider the claim has not yet been determined.

Existing subsequent claim for recognition as refugee made under former
Act not yet accepted for consideration

Subsection (2) applies to a subsequent claim (within the meaning of section
129B of the former Act) for recognition as a refugee if—

(a)  the claim was made before the commencement of section 404 of this
Act; but

(b)  no decision has been made before that commencement as to whether to
consider the claim.

Despite section 404 of this Act, section 129] of the former Act continues to
apply to the subsequent claim but,—

(a) references in that section to a refugee status officer must be read as refer-
ences to a refugee and protection officer; and

(b) if the claim is accepted for consideration, it must be determined as if it
were a claim accepted for consideration under Part 5 of this Act, and this
Act applies accordingly, with any necessary modifications; and

(c) if the claim is not accepted for consideration, any appeal by the person
must be made in accordance with the provisions of the former Act, but
the Tribunal must consider the appeal in accordance with section 449(4)
of this Act.
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Acts or things done by refugee status officer for purposes of claim
(including subsequent claim) under former Act not required to be
repeated by refugee and protection officer

For the purposes of determining a claim (including a subsequent claim), or
determining whether to consider a subsequent claim, to which section 425 or
426 of this Act applies, a refugee and protection officer—

(a)  is not required to repeat any act or thing already done by a refugee status
officer in relation to the claim before the commencement of section 404
of this Act; and

(b) may rely on any act or thing done by a refugee status officer in relation
to the claim before the commencement of section 404 of this Act,
including any finding of fact, or decision or determination made, by the
refugee status officer.

Certain persons who under section 129L of former Act cease to be
recognised as refugee liable for deportation under this Act

This section applies to a person if the person is not a New Zealand citizen
and,—

(a)  before the commencement of section 404 of this Act,—

(i)  a refugee status officer had determined under section 129L(1)(b)
of the former Act that the person should cease to be recognised as
a refugee and the person did not appeal against that determination
within the time set out in section 1290(3) of the former Act (cal-
culated including any time that has elapsed before the commence-
ment of section 404 of this Act); or

(i)  a refugee status officer had determined under section 129L(1)(c)
of the former Act that the person should be excluded from the pro-
tection of the Refugee Convention and the person did not appeal
against that determination within the time set out in section
1290(3) of the former Act (calculated including any time that has
elapsed before the commencement of section 404 of this Act); or

(iii)) the Refugee Status Appeals Authority has ceased to recognise the
person as a refugee or excluded the person from the protection of
the Refugee Convention under section 129L(1)(f)(ii) or (iii) of the
former Act; or

(b) after the commencement of section 404 of this Act, the person ceases to
be recognised as a refugee, or his or her refugee status is cancelled, by
the Tribunal in accordance with section 448(5) of this Act.

On and from the commencement of section 404 of this Act or the date on
which subsection (1)(b) applies, as the case may be, the person must be treated
as being liable for deportation under section 162 of this Act, and this Act
applies accordingly with any necessary modifications.
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(3)  Despite subsection (2), the Tribunal must not determine whether the person is
currently a refugee or a protected person in terms of sections 129 to 131 of this
Act, if the person appeals against his or her liability for deportation.

429 Persons subject to section 129U of former Act

A person who, immediately before the commencement of section 404 of this
Act, was a person to whom section 129U of the former Act applied must, on
and from the date of that commencement, be treated as a person to whom sec-
tion 150 of this Act applies, and this Act applies accordingly with any neces-
sary modifications.

Turnaround, revocation of permits, removal, deportation, and monitoring

430 Person subject to section 128 or 128B of former Act

(1) A person who, immediately before the commencement of section 404 of this
Act, was a person to whom section 128 or 128B of the former Act applied must
be treated on and from the date of that commencement as a person to whom
section 115 of this Act applies, and this Act applies accordingly with any
necessary modifications.

(2)  Without limiting subsection (1),—

(a) in determining (under section 116 of this Act) whether section 115 of
this Act ceases to apply to the person, any period of time must be calcu-
lated including any time that has elapsed before the commencement of
section 404 of this Act:

(b)  aperson must be treated as if he or she were arrested and detained under
Part 9 of this Act if he or she was already detained on the commence-
ment of section 404 of this Act.

431 Deportation liability of residence class visa holder convicted of criminal
offence

(1)  Subsection (2) applies to a person if he or she—

(a) was exempt from the requirement to hold a permit under Part 2 of
Schedule 1 of the Immigration Regulations 1999; and

(b) was outside New Zealand immediately before the commencement of
section 404 of this Act; and

(c) on or after the commencement of section 404 of this Act is granted a
residence class visa following a continuous period of absence from New
Zealand of less than 5 years.

(2)  For the purposes of section 161 of this Act, the person first holds a residence
class visa on the date he or she first entered New Zealand and was exempt from
the requirement to hold a permit under Part 2 of Schedule 1 of the Immigration
Regulations 1999.
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432 Revocation of permits, removal orders, and deportation orders

(1)  Despite section 404 of this Act, the former Act continues to apply in relation to
a person—

(a)  whose visa or permit has been revoked by the Minister under the former
Act, whether or not notice of the revocation has been served on the per-
son; or

(b)  who is subject to a removal order under the former Act; or

(c)  who is subject to a deportation order under the former Act.

(2)  Subsection (1) is subject to subsections (3) to (6).

(3)  Section 446 of this Act applies to the completion of any appeal lodged by a
person to whom subsection (1) applies if the appeal—

(a) was lodged with an appeals body (other than the Refugee Status Appeals
Authority) under the former Act; but

(b) was not determined before the commencement of section 404 of this
Act.

(4)  Section 447 of this Act applies to any appeal by a person to whom subsection
(1) applies if—

(a) immediately before the commencement of section 404 of this Act, the
person was eligible to appeal to an appeals body (other than the Refugee
Status Appeals Authority) under the former Act; and

(b)  the person has not yet lodged an appeal.

(5) If a person to whom subsection (1)(b) or (¢) applies does not lodge an appeal,
or is unsuccessful on appeal, the person may be removed or deported (as the
case may be) from New Zealand, and—

(a) the removal or deportation must be effected as if it were a deportation
being executed under this Act, and this Act applies accordingly with any
necessary modifications; and

(b)  the person is liable for arrest and detention under Part 9 of this Act pend-
ing his or her deportation being executed.

(6) For the purposes of this section, any time periods specified in the former Act
must be calculated including any time that has elapsed before the commence-
ment of section 404 of this Act.

433 Permit granted prior to commencement of section 404 as result of
administrative error

(1)  Subsection (2) applies if—

328

(a)  aperson has been granted a permit under the former Act; and

(b) an immigration officer determines, whether before or after the com-
mencement of section 404 of this Act, that the permit was granted as a
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result of an administrative error (within the meaning of section 19 or 32
of the former Act); and

(c) the permit was not revoked in the arrival hall, or office of the Depart-
ment, in which the error was made and discovered, before the com-
mencement of section 404 of this Act.

The Minister or an immigration officer may, in his or her absolute discretion,
and, instead of determining that the person is liable for deportation under sec-
tion 155 of this Act,—

(a)  offer the person a visa of a class and type, and subject to the conditions,
that the Minister or the immigration officer considers appropriate; and

(b)  if the person agrees, grant the visa.
Subsection (4) applies if—
(a)  aperson has been granted a permit under the former Act; and

(b) an immigration officer determines that the permit was granted as a result
of an administrative error (within the meaning of section 19 or 32 of the
former Act); and

(c)  the person to whom the permit was granted is, after the commencement
of section 404 of this Act, still in the arrival hall or office of the Depart-
ment in which the permit was granted.

An immigration officer may, under section 67 of this Act, cancel the permit
(being the visa deemed to be held by the person under section 415 of this Act)
as if it were granted under this Act, and this Act applies accordingly with any
necessary modifications.

In this section, arrival hall means both—
(a)  an arrival hall within the meaning of section 2(1) of the former Act; and

(b)  an immigration control area within the meaning of section 4 of this Act.

Liability for deportation in respect of visa deemed to be held under section
415 or 417 of this Act

A person may become liable for deportation under Part 6 of this Act in respect
of a visa deemed to be held by the person under section 415 or 417 of this Act
whether the reason for the liability arose before or after the person was deemed
to hold the visa.

For the purposes of subsection (1), any time periods specified in this Act that
relate to liability for deportation must be calculated including any time that has
elapsed before the commencement of section 404 of this Act during which the
person held the permit or visa, or was subject to the exemption, that corres-
ponds with the visa deemed to be held under this Act.

329


http://legislation.govt.nz/pdflink.aspx?id=DLM110464
http://legislation.govt.nz/pdflink.aspx?id=DLM111115
http://legislation.govt.nz/pdflink.aspx?id=DLM110464
http://legislation.govt.nz/pdflink.aspx?id=DLM111115
http://legislation.govt.nz/pdflink.aspx?id=DLM108024

Reprinted as at

Part 12 s 435 Immigration Act 2009 26 November 2018

435
(D

2

3)

“)

)

436
(D

2

3)

330

Person released on conditions under former Act

This section applies if, immediately before the commencement of section 404
of this Act, a person has been released on conditions under the former Act.

The person remains subject to the relevant conditions, and the former Act con-
tinues to apply in respect of that person’s release, until—

(a)  the person leaves New Zealand; or

(b) in the case of a person to whom section 128AA of the former Act
applies, the date on which the order for the person’s conditional release
from custody expires, or the occurrence of the event upon which it
expires.

If subsection (2)(b) applies, the person must deliver himself or herself to an
immigration officer at the location stated in the order, and an immigration offi-
cer may—

(a)  detain the person under section 312 of this Act or cause the person to be
arrested and detained under section 313 of this Act, and this Act then
applies accordingly; or

(b) agree to residence and reporting requirements under section 315 of this
Act, and this Act then applies accordingly.

If subsection (2)(b) applies and the person fails to deliver himself or herself to
an immigration officer as required, the person may be detained under section
312 of this Act or arrested and detained under section 313 of this Act, and this
Act then applies accordingly.

To avoid doubt, an immigration officer may apply for a warrant of commitment
or a further warrant of commitment under section 316 of this Act in respect of
a person to whom this section applies.

Person subject to residence and reporting requirements under former Act

Any residence and reporting requirements imposed on a person under section
98 of the former Act that were in force immediately before the commencement
of section 404 of this Act remain in force and, subject to subsection (2), the
former Act continues to apply as if it had not been repealed in respect of those
requirements, until the person leaves New Zealand.

If section 98(4) of the former Act applies to a person, the person may be
detained under section 312 of this Act or arrested and detained under section
313 of this Act as if the person were a person who had failed to comply with an
agreement made under section 315 of this Act, and this Act applies accordingly
with any necessary modifications.

To avoid doubt, an immigration officer may apply for a warrant of commitment
or further warrant of commitment under section 316 of this Act in respect of a
person to whom this section applies.
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No deportation liability if deportation prohibited under former Act

Nothing in this Act authorises the deportation of a person if the deportation of
the person was prohibited under section 93 of the former Act.

Persons subject to Part 44 of former Act

Person subject to Part 4A of former Act

Despite section 404 of this Act, Part 4A of the former Act continues to apply to
a person in relation to whom a security risk certificate has been provided to the
Minister under section 114D of the former Act.

If the Minister directs the chief executive to act in reliance on a certificate
under section 114K(1) of the former Act, and the direction requires the making
of a removal order or deportation order in respect of the person, the order must
be made under the former Act. However,—

(a) the removal or deportation of the person must be effected as if it were a
deportation being executed under this Act, and this Act applies accord-
ingly with any necessary modifications; and

(b)  section 439 of this Act applies pending the person’s deportation being
executed.

If the Minister directs the chief executive to act in reliance on a certificate
under section 114K(1) of the former Act, and the direction requires the revoca-
tion or cancellation of any visa the person holds, the revocation or the cancella-
tion must be made under the former Act. However,—

(a)  the removal or deportation of the person must be effected as if it were a
deportation being executed under this Act, and this Act applies accord-
ingly with any necessary modifications; and

(b)  section 439 of this Act applies pending the person’s deportation being
executed.

However, if section 114L of the former Act applies, the resumption of the per-
son’s immigration processing must be undertaken in accordance with this Act,
including in accordance with any applicable provisions of this Part.

This section overrides any provision to the contrary in this Part.
Detention and monitoring

Certain persons deemed liable for arrest and detention under Part 9

On and from the commencement of section 404 of this Act, the following per-
sons must be treated as being liable for arrest and detention under this Act:

(a)  aperson subject to a removal order under section 54 of the former Act:

(b)  a person subject to a deportation order under section 72, 73, 91, or 92 of
the former Act.
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Without limiting subsection (1),—

(a) a warrant under Part 9 of this Act must be obtained at the appropriate
time in order to continue to detain a person who—

(i)  immediately before the commencement of section 404 of this Act
is detained without warrant; and

(1)  1s a person described in subsection (1):

(b) a warrant under Part 9 of this Act (being a further warrant under that
Part) must be obtained at the appropriate time in order to continue to
detain a person who—

(i)  immediately before the commencement of section 404 of this Act
is detained under warrant; and

(i1)  1s a person described in subsection (1):

(c) a person described in subsection (1) but not yet detained may be
detained under section 312 of this Act or arrested and detained under
section 313 of this Act and, if applicable, an application for a warrant of
commitment may be made under section 316 of this Act in relation to
the person.

This section is subject to sections 440 to 443 of this Act.

Detention of person liable for turnaround

Section 117 of this Act applies only in respect of persons to whom section 115
of this Act first applies after the commencement of section 404 of this Act.

Detention of person beyond 6 months

Section 323 of this Act applies to a person regardless of whether the person
was initially detained before or after the commencement of section 404 of this
Act.

Detention under former Act without warrant

This section applies to a person who, immediately before the commencement
of section 404 of this Act, was being detained without warrant under the former
Act.

Despite section 404 of this Act, the person may continue to be detained without
warrant under the relevant section of the former Act for the time period
allowed under that section (calculated including any time that has elapsed
before the commencement of section 404 of this Act). However, any applica-
tion for a warrant of commitment authorising the continued or further detention
of the person must be made under section 316 of this Act, and this Act applies
accordingly with any necessary modifications.
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Detention under former Act with warrant

This section applies to a person who, immediately before the commencement
of section 404 of this Act, was being detained under a warrant of commitment
issued under the former Act.

Despite section 404 of this Act, a warrant of commitment issued under the for-
mer Act remains in force for the time period for which it was issued in respect
of the person (calculated including any time that has elapsed before the com-
mencement of section 404 of this Act). However, any application for a further
warrant of commitment must be made under section 316 of this Act, and this
Act applies accordingly with any necessary modifications.

Reconsiderations

Reconsiderations not determined before former Act repealed

An application for the reconsideration of a decision to decline an application
for a further temporary permit under section 31 of the former Act not deter-
mined before the commencement of section 404 of this Act must be determined
in accordance with section 31 of the former Act.

If, after reconsideration, the Minister or an immigration officer grants a visa to
the person to whom the application relates, the person must be granted the
equivalent visa, and entry permission, under this Act as determined under sec-
tion 412 of this Act, and this Act applies accordingly with any necessary modi-
fications.

Persons eligible for reconsideration before former Act repealed
Subsection (2) applies to a person if—

(a)  the person was, immediately before the commencement of section 404
of this Act, eligible to apply for reconsideration of a decision to decline
his or her application for a further temporary permit under section 31 of
the former Act; and

(b)  the person is lawfully in New Zealand.

The person may apply for reconsideration of the decision as if the application
were an application for reconsideration of a decision to decline a temporary
visa under section 185 of this Act, and this Act applies accordingly with any
necessary modifications.

Appeals and other matters in relation to appellate bodies

Appeals not determined by appeals body (other than Refugee Status
Appeals Authority) before former Act repealed

This section applies to any appeal—

(a) lodged with an appeals body under the former Act (except an appeal
lodged with the Refugee Status Appeals Authority); but
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(b)  not determined before the commencement of section 404 of this Act.
Despite section 404 of this Act,—

(a) an appeal must be determined by the Tribunal in accordance with the
relevant provisions of the former Act; and

(b)  for that purpose, the Tribunal is deemed to have all the necessary powers
and functions of the appeals body under the former Act.

If the appeal has already been set down for hearing by the Deportation Review
Tribunal, the matter must be completed by its 3 members (and, for this purpose
only, the members are deemed to be members of the Tribunal and each have all
the powers and functions of a member of the Tribunal that are necessary to
determine the appeal).

If the appeal has already been allocated to a member of an appeals body (other
than the Deportation Review Tribunal), the matter must be completed by that
member (and, for this purpose only, the member is deemed to be a member of
the Tribunal and has all the powers and functions of a member of the Tribunal
that are necessary to determine the appeal).

If the appeal has not been set down for hearing by the Deportation Review Tri-
bunal or allocated to a member of an appeals body (other than the Deportation
Review Tribunal), the appeal must be determined by a member of the Tribunal.

Subsections (3), (4), and (5) apply unless the chair of the Tribunal determines
otherwise.

If, on completion of the appeal, the person concerned is entitled, under the for-
mer Act, to be issued with a visa or granted a permit of a type described in the
first column of the following table, the person must be granted a visa under this
Act of the corresponding type described in the second column of the following
table:

Visa to be issued or permit to be granted

under former Act Visa to be granted under this Act
Residence visa Resident visa allowing travel to New Zealand
Residence permit Resident visa allowing stay in New Zealand
Temporary permit Temporary visa

Persons eligible to appeal to appeals body (other than Refugee Status
Appeals Authority) before former Act repealed

This section applies to any appeal by a person who,—

(a) immediately before the commencement of section 404 of this Act, was
eligible to appeal to an appeals body (other than the Refugee Status
Appeals Authority) under the former Act; and

(b)  has not yet lodged an appeal.
Despite section 404 of this Act,—
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(a) the person must lodge the appeal in accordance with the time frames
specified for an appeal of that type under the former Act; and

(b)  the appeal must be determined by the Tribunal in accordance with the
relevant provisions of the former Act; and

(c) for that purpose, the Tribunal is deemed to have all the necessary powers
and functions of the appeals body under the former Act.

If, on completion of the appeal, the person concerned is entitled, under the for-
mer Act, to be issued with a visa or granted a permit of a type described in the
first column of the following table, the person must be granted a visa under this
Act of the corresponding type described in the second column of the following
table:

Visa to be issued or permit to be granted

under former Act Visa to be granted under this Act
Residence visa Resident visa allowing travel to New Zealand
Residence permit Resident visa allowing stay in New Zealand
Temporary permit Temporary visa

Appeals and matters not determined by Refugee Status Appeals Authority
before former Act repealed

Subsection (2) applies to the completion of an appeal lodged with the Refugee
Status Appeals Authority under the former Act but not determined before the
commencement of section 404 of this Act.

The Tribunal must determine the appeal as if it were an appeal to the Tribunal
under section 194(1) or 195 of this Act, as the case may be.

Subsection (2) applies—
(a)  whether the person concerned is or is not a New Zealand citizen; but
(b)  subject to subsections (7) and (8).

Subsection (5) applies to an application by a refugee status officer under sec-
tion 129L(1)(f) of the former Act to the Refugee Status Appeals Authority
made but not determined before the commencement of section 404 of this Act.

The Tribunal must determine the application as if it were an application to the
Tribunal under section 144 or 147 of this Act, as the case may be.

Subsection (5) applies—
(@)  whether the person concerned is or is not a New Zealand citizen; but
(b)  subject to subsections (7) and (8).

Subsection (8) applies if the appeal is in respect of a decision by a refugee
status officer to refuse to consider a subsequent claim (within the meaning of
section 129B of the former Act) on the grounds that the circumstances in the
person concerned’s home country have not changed to such an extent that the
subsequent claim is based on significantly different grounds to a previous
claim.
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The Tribunal must determine the appeal in accordance with the relevant provi-
sions of the former Act and, for that purpose, the Tribunal, in addition to its
powers and functions under this Act, is deemed to have all the necessary
powers and functions of the Refugee Status Appeals Authority. However, if the
Tribunal determines that the subsequent claim should be considered, the Tribu-
nal must then determine the matter as if it were an appeal to the Tribunal under
section 194(1)(c) of this Act.

If an appeal to which this section applies has already been allocated to a mem-
ber of the Refugee Status Appeals Authority before the commencement of this
section, the matter must be completed by that member and, for this purpose
only, the member is deemed to be a member of the Tribunal and has all the
powers and functions of a member of the Tribunal that are necessary to deter-
mine the appeal.

Subsection (9) applies unless the chair of the Tribunal determines otherwise.

Persons eligible to appeal to Refugee Status Appeals Authority before
former Act repealed

Subsection (2) applies to a person if,—

(a) immediately before the commencement of section 404 of this Act, the
person was eligible to appeal to the Refugee Status Appeals Authority
under the former Act; and

(b)  the person exercises the right on or after the date of that commencement.
Despite section 404 of this Act, the person’s appeal must be—

(a) lodged in accordance with the time frames specified for an appeal of that
type under the former Act; but

(b)  determined by the Tribunal as if it were an appeal to the Tribunal under
section 194(1) or 195, as the case may be.

Subsection (2) is subject to subsection (4).

If the person’s appeal is in respect of a decision by a refugee status officer to
refuse to consider a subsequent claim (within the meaning of section 129B of
the former Act) on the grounds that the circumstances in the person’s home
country have not changed to such an extent that the subsequent claim is based
on significantly different grounds to a previous claim, the Tribunal must deter-
mine the appeal in accordance with the relevant provisions of the former Act
and, for that purpose, the Tribunal is, in addition to its powers and functions
under this Act, deemed to have all the necessary powers and functions of the
Refugee Status Appeals Authority. However, if the Tribunal determines that the
subsequent claim should be considered, the Tribunal must then determine the
matter as if it were an appeal to the Tribunal under section 194(1)(c) of this
Act.
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Appeals not determined by court before former Act repealed

Despite section 404 of this Act, an appeal lodged under the former Act with a
court but not determined before the commencement of that section must be
determined by the court in accordance with the relevant provisions of the for-
mer Act.

On completion of the appeal, the court may do 1 or more of the following
things:

(a) reverse, confirm, or amend the decision in respect of which the appeal
was brought:

(b)  remit the matter to the Tribunal with the court’s opinion together with
any directions on how the appeal should be dealt with:

(c) make any other order in relation to the matter as it thinks fit.

If the effect of the court order is that the person may be removed or deported
from New Zealand,—

(a) the removal or deportation must be effected as if it were a deportation
being executed under this Act, and this Act applies accordingly with any
necessary modifications; and

(b)  the person is liable for arrest and detention under Part 9 of this Act pend-
ing his or her deportation being executed.

If the matter is remitted to the Tribunal, the Tribunal must deal with it in the
same way as an appeal or matter of the same type is dealt with under this Part.

For the purposes of this section, any time periods specified in the former Act
must be calculated including any time that has elapsed before the commence-
ment of section 404 of this Act.

Persons eligible to appeal to court before former Act repealed

Subsection (2) applies if, immediately before the commencement of section
404 of this Act, a person was eligible to appeal under the former Act to a court.

Despite section 404 of this Act, the person’s appeal must be—

(a) lodged in accordance with the time frames specified for an appeal of that
type under the former Act; and

(b)  determined by the court in accordance with the relevant provisions of the
former Act.

On completion of the appeal the court may do 1 or more of the following
things:

(a) reverse, confirm, or amend the decision in respect of which the appeal
was brought:

(b)  remit the matter to the Tribunal with the court’s opinion together with
any directions on how the appeal should be dealt with:

(c)  make any other order in relation to the matter as it thinks fit.
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(4)  If the matter is remitted to the Tribunal, the Tribunal must deal with it in the
same way as a matter of the same type is dealt with under this Part.

452 Appeals against, or review proceedings in respect of, Tribunal decisions
under this subpart to be made under Part 7
Any appeal against, or review proceedings in respect of, a decision of the Tri-
bunal made under this subpart must be made in accordance with Part 7 of this
Act.

453 No new appeal rights created

(1)  To avoid doubt, nothing in this Part allows a person who had a right of appeal
under the former Act to take a further appeal under this Act in respect of the
same matter, whether or not the person did in fact appeal under the former Act.

(2)  Subsection (1) is subject to any provision in this subpart that expressly pro-

vides otherwise.

Disclosure of immigration information to other agencies, bodies, or persons
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Arrangements under former Act for disclosure of immigration
information

This section applies if, before the commencement of section 404 of this Act,
the chief executive or the Secretary of Labour has made an arrangement or
entered into an agreement with any department, organisation, or other entity or
person under any of sections 141AA, 141AC, 141AE, or 141A of the former
Act in respect of the disclosure of information, and the arrangement is in force
immediately before that commencement.

An arrangement described in subsection (1)—

(a) must be treated as an arrangement between the chief executive and the
chief executive (or other appropriate person as the case may be) of the
department of State, organisation, entity, or person made under the rele-
vant provisions of sections 294 to 306 of this Act, and this Act applies
accordingly with any necessary modifications; and

(b)  continues in force according to its general tenor, subject to any necessary
modifications.

Olffences, evidence, and classified information

Offences

A person commits an offence against this Act under section 343(1)(d) whether
the condition concerned was—

(a) imposed (or deemed to be imposed) under this Act; or

(b)  imposed under the former Act (whether as a requirement or a condition).
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A person commits an offence against section 344(a) of this Act whether the
document or information was required by an immigration officer—

(a)  under this Act; or

(b)  under the former Act, if the officer could lawfully require the document
or information under that Act.

Offences by employers

Subsection (2) applies if, before the commencement of section 404 of this
Act,—

(a) an employer allowed a person to undertake employment in the employ-
er’s service; and

(b) at the time that the person commenced employment in the employer’s
service, the employer had a reasonable excuse under section 39(1B) of
the former Act for allowing the person to undertake that employment;
and

(c)  the person is not entitled under this Act to undertake that employment.

No employer to whom subsection (1) applies is liable for an offence against
section 350(1)(b) of this Act in respect of any period after the commencement
of section 404 of this Act during which the employer continues to employ the
employee, unless, at any time in the preceding 12 months, the employer has
been informed in writing by an immigration officer (under either Act) that the
employee is not entitled to undertake that employment.

Evidence in proceedings

In any proceedings relating to any matter under this Act, whether before the
Tribunal or a court, a certificate signed by an immigration officer and contain-
ing a statement in relation to any person to the effect of 1 or more of the mat-
ters described in section 143(1) of the former Act is deemed to be proof of the
truth of the statement, in the absence of proof to the contrary established on the
balance of probabilities.

Classified information

A decision may be made relying on classified information in accordance with
this Act regardless of whether the application, claim, or other matter concerned
arose before or after the commencement of section 404 of this Act.

Miscellaneous provisions

Children to have responsible adult to represent their interests

For the purposes of this Act, any person who has been nominated as a respon-
sible adult for a minor under section 141B of the former Act must be treated as
a person who has been nominated as a responsible adult under section 375 of
this Act, and this Act applies accordingly with any necessary modifications.
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Special directions

A special direction made in accordance with section 130 of the former Act and
in force immediately before the commencement of section 404 of this Act
remains in force on and from the date of that commencement according to its
tenor and with any necessary modifications.

A special direction saved by subsection (1) may be revoked or amended by fur-
ther special direction given under section 378 of this Act.

Delegation of powers of Minister

A delegation made by the Minister under section 131 of the former Act and in
force immediately before the commencement of section 404 of this Act
remains in force on and from the date of that commencement according to its
tenor and with any necessary modifications.

A delegation saved by subsection (1) may be revoked by the Minister under
section 380(3) of this Act.

Immigration officers

On and from the commencement of section 404 of this Act, immigration offi-
cers designated under section 133 of the former Act, including customs officers
and other persons designated as immigration officers in accordance with para-
graphs (b) and (c) of the definition of immigration officer in section 2(1) of the
former Act, must be treated as immigration officers designated under section
388 of this Act who are authorised to exercise visa and entry permission deci-
sion-making powers.

On and from the commencement of section 404 of this Act, visa officers desig-
nated in accordance with paragraphs (b) and (c) of the definition of visa officer
in section 2(1) of the former Act must be treated as immigration officers desig-
nated under section 388 of this Act who are authorised to make decisions relat-
ing to visas outside New Zealand.

A designation deemed to continue by subsection (1) or (2) may be revoked by
the chief executive under section 391 of this Act.

Subsections (1) and (2) are subject to any condition imposed on the designation
under the former Act.

Immigration officers who may make and cancel removal orders under
former Act

Despite section 462(1) of this Act, an immigration officer designated by the
chief executive for the purpose of section 54 of the former Act—

(a) may continue to make removal orders under that section if the making of
an order is necessary for the purposes of completing any matter to which
this Part applies; and
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(b) may continue to cancel removal orders under section 58 of the former
Act if the cancelling of an order is necessary for the purposes of com-
pleting any matter to which this Part applies.

(1A) Privacy principle 6 (which relates to access to personal information and is set

2
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2
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out in section 6 of the Privacy Act 1993) does not apply to any reasons for any
decision made by an immigration officer under section 58 of the former Act.

To avoid doubt, this section applies to an immigration officer only if his or her
designation is current immediately before the commencement of section 404 of
this Act.

Section 463(1A): inserted, on 7 May 2015, by section 108 of the Immigration Amendment Act 2015
(2015 No 48).

Acts or things done by immigration officer under former Act not required
to be repeated

For the purposes of completing any matter to which this Part applies, an immi-
gration officer—

(a)  1s not required to repeat any act or thing already done by an immigration
officer in relation to the matter before the commencement of section 404
of this Act; and

(b) may rely on any act or thing done by an immigration officer in relation
to the matter before the commencement of section 404 of this Act,
including any finding of fact, or decision or determination made, by an
immigration officer.

Exercise of certain powers by customs officers

Despite section 2(2) of this Act, a customs officer undertaking immigration
duties may exercise the powers in sections 283, 284, and 285 of this Act on and
from the date referred to in section 2(4) of this Act until the date those sections
are brought into force, and sections 283, 284, and 285 of this Act apply accord-
ingly, as if references to an immigration officer were references to a customs
officer.

It is sufficient compliance with section 327(1)(b) of this Act if the officer exer-
cising powers in accordance with this section produces his or her identity card
or other means of identification provided for in section 273 of the Customs and
Excise Act 2018.

Section 465(2): amended, on 1 October 2018, by section 443(3) of the Customs and Excise Act 2018
(2018 No 4).
Exercise of certain powers by Police

Despite section 2(2) of this Act, a constable may exercise the powers in sec-
tions 278 and 283 to 287 of this Act on and from the date referred to in section
2(4) of this Act, and this Act applies accordingly as if a reference to an immi-
gration officer were a reference to a constable.
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Refugee status officers

On and from the commencement of section 404 of this Act, a person designa-
ted as a refugee status officer under section 129E of the former Act must be
treated as a refugee and protection officer designated under section 390 of this
Act.

A designation deemed to continue by subsection (1) may be revoked by the
chief executive under section 391 of this Act.

Forms

On and from the commencement of section 404 of this Act, a form approved
under section 132 of the former Act for which the approval is current immedi-
ately before the date of that commencement must be treated as if it had been
approved under section 381 of this Act, and must be read with the necessary
modifications.

Bonds imposed under former Act

On and from the commencement of section 404 of this Act, a bond imposed
under the former Act may be refunded or forfeited in accordance with section
397 of this Act as if it had been imposed under this Act, and this Act applies
accordingly with any necessary modifications.

The period during which a person must apply for a refund of the bond under
section 397(3) of this Act must be calculated including any time that has
elapsed before the commencement of section 404 of this Act.

Sponsorship under former Act
This section applies to an undertaking if—

(a) a person has supplied a written undertaking relating to the employment,
accommodation, maintenance, or repatriation of an applicant for a visa
or permit under the former Act (whether under section 28 of that Act or
otherwise); and

(b)  the undertaking is in force immediately before the commencement of
section 404 of this Act.

The undertaking must be treated as an undertaking to which section 55 of this
Act applies, and this Act applies accordingly with any necessary modifications.

Despite subsection (2), nothing in section 55(3)(b) applies to an undertaking to
which this section applies.
Files of appeals bodies

As from the commencement of this section, the department of State referred to
in clause 5 of Schedule 2 is the owner of, and responsible for, all the files of the
appeals bodies.
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472 Transitional regulations
(1)  The Governor-General may, by Order in Council, make regulations—

(a) providing transitional and savings provisions concerning the coming into
force of this Act that may be in addition to, or in place of, the transi-
tional and savings provisions in relation to this Part:

(b) providing that, subject to such conditions as may be specified in the
regulations, during a specified transitional period,—

(i)  specified provisions of this Act (including definitions) do not
apply:

(i1))  specified terms have the meaning given to them by the regula-
tions:

(i11)  specified provisions repealed or amended or revoked by this Act
are to continue to apply:

(c) providing for any other matters necessary for facilitating or ensuring an
orderly transition from the provisions of the former Act to the provisions
of this Act.

(2)  No regulations made under this section may be made, or continue in force, later
than 2 years after the date on which this section commences.
473 Transitional immigration instructions

Immigration instructions certified under section 22 of this Act may make any
appropriate or necessary provision for facilitating or ensuring an orderly transi-
tion from the application of provisions and Government immigration policy
(including Government residence policy) under the former Act to the applica-
tion of the provisions of this Act and immigration instructions made under it.

Exercise of certain powers and functions before commencement of certain

474
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2

provisions of this Act

Exercise of certain powers and functions before commencement of certain
provisions of this Act

Despite section 2(1) of this Act, on and from the commencement of this sec-
tion, the Governor-General may exercise the following powers under the fol-
lowing sections of this Act:

(a) to appoint members, including the chair, to the Tribunal under section
219(2) and (3):

(b)  to make regulations under sections 400 to 403:
(c)  to make transitional regulations under section 472.

Despite section 2(1) of this Act, on and from the commencement of this sec-
tion, the Prime Minister may designate an agency under section 264(1) of this
Act.

343



Reprinted as at

Part 12 s 474 Immigration Act 2009 26 November 2018

3)

“)

)

(6)

(7

344

Despite section 2(1) of this Act, on and from the commencement of this sec-
tion, the Minister may exercise or perform the following powers or functions
under the following sections of this Act:

(a) to certify immigration instructions under section 22(1) and to classify
them under section 23(1):

(b)  to certify transitional immigration instructions under section 22(1) and to
classify them under section 23(1):

(c) to delegate his or her powers to immigration officers under section
380(1).

Despite section 2(1) of this Act, on and from the commencement of this sec-

tion, the chief executive may exercise or perform the following powers or func-

tions under the following sections of this Act:

(a)  to publish immigration instructions under section 25(1):
(b)  to give general instructions under section 26(4):

(c) to make arrangements with the relevant persons for the disclosure or
exchange of information under sections 294 to 306:

(d)  to approve premises for the purpose of detention under section 330:

(e) to designate certain places as immigration control areas under section
382(1):
(f)  to designate under section 383 places outside New Zealand where an

immigration officer may grant entry permission to a person before the
person travels to New Zealand:

(g) toapprove and issue forms under section 381(1):

(h)  to designate immigration officers under section 388(1) and authorise
their functions and powers under that section and section 389:

(i)  to designate refugee and protection officers under section 390(1) and, for
each officer, designate whether he or she is an officer for the purposes of
making decisions relying on classified information under section

33(2)(b).

Despite section 2(1) of this Act, on and from the commencement of this sec-
tion, the chief executive referred to in clause 5(2) of Schedule 2 may approve
and issue forms under section 381(3).

Despite section 2(1) of this Act, on and from the commencement of this sec-
tion, the chair of the Tribunal may undertake 1 or more of the matters described
in section 220 of this Act.

Despite section 2(1) of this Act, on and from the commencement of this sec-
tion, the chair of the Tribunal and the Attorney-General may agree on any
general practices and procedures that may be necessary under section 260(1)(a)
of this Act.
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Despite section 2(1) of this Act, on and from the commencement of this sec-
tion, the Chief Justice and the Attorney-General may agree on any general
practices and procedures that may be necessary under section 260(1)(b) of this
Act before that section comes into force or takes effect.

Despite section 2(1) of this Act, on and from the commencement of this sec-
tion, an agency designated by the Prime Minister under section 264(1) of this
Act may recognise persons as special advocates.

Despite section 2(1) of this Act, on and from the commencement of this sec-
tion, the chief executive of a department of State or other relevant person may
make arrangements with the chief executive of the Department for the disclos-
ure or exchange of information under sections 294 to 306 of this Act.

Subsections (1) to (10) apply as if the provision under which the power or
function is exercised or performed and any other provision of this Act that
relates to the provision that is not in force when the power or function is exer-
cised or performed were in force when the power or function is exercised.

This section does not limit section 11 of the Interpretation Act 1999.

Part 13
Amendments to Immigration Act 1987

Principal Act amended
This Part amends the Immigration Act 1987.

Cancellation of removal order

Section 58 is amended by repealing subsection (5) and substituting the follow-
ing subsections:

Nothing in this section gives a person a right to apply to an immigration officer
for the cancellation of a removal order. However, an immigration officer must
consider cancelling the removal order of a person who is in New Zealand if the
person provides information to the officer concerning his or her personal cir-
cumstances, and the information is relevant to New Zealand’s international
obligations.

If an immigration officer does consider cancelling a removal order, whether by
way of a purported application or his or her own motion, the officer must have
regard to any relevant international obligations, but otherwise,—

(a) may make a decision as he or she thinks fit; and

(b)  in doing so, is not under any obligation, whether by implication or other-
wise,—

(i)  to apply any test or any particular test and, in particular, the offi-
cer is not obliged to apply the test set out in section 47(3); or
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(il)  to inquire into the circumstances of, or to make any further inqui-
ries in respect of the information provided by or in respect of, the
person who is the subject of the removal order or any other per-
son.

Whether or not an immigration officer considers cancelling a removal order,—

(@)  he or she is not obliged to give reasons for any decision, other than the
reason that this subsection applies; and

(b)  section 23 of the Official Information Act 1982 does not apply in respect
of the decision.

However, to the extent that an immigration officer does have regard to any
international obligations, the officer is obliged to record—

(a)  adescription of the international obligations; and

(b)  the facts about the person’s personal circumstances.

New section 141 ABA inserted

The following section is inserted after section 141A:

141ABA Disclosure of information to employers

(M

2

3)
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The purpose of this section is to facilitate the disclosure of information by the
Department to an employer to enable the employer to verify that a person is
entitled under this Act to undertake employment in the employer’s service.

On receipt of a request from an employer, the chief executive may, for the pur-
pose of this section, disclose the information specified in subsection (4) to the
employer.

The chief executive must not disclose the information specified in subsection
(4) unless satisfied that the request—

(a)  has been made by an employer in New Zealand; and

(b) is for the purpose of enabling the employer to verify that a person is
entitled under this Act to undertake employment in the employer’s ser-
vice.

The information that may be disclosed under this section is as follows:

(a)  whether the person is entitled to undertake that employment in New Zea-
land:

(b)  if the person is entitled to undertake that employment in New Zealand,—
(i)  the duration of the entitlement; and
(i1)  any conditions imposed on that entitlement.

Where the chief executive discloses information under this section to an
employer, the employer must be informed of the requirement to comply with
the Privacy Act 1993 in relation to that information.
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478 Interpretation

The definition of fine in section 141AD is amended by adding the following
paragraph:

(d) any levy payable under the Sentencing Act 2002
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Schedule 1
Convention Relating to the Status of Refugees
ss 127(3), 165

Done at Geneva on 28 July 1951!

Entry into force: 22 April 1954, in accordance with Article 43
Text: United Nations Treaty Series No. 2545, Vol. 189, p. 137

PREAMBLE

The High Contracting Parties

Considering that the Charter of the United Nations and the Universal Declaration
of Human Rights approved on 10 December 1948 by the General Assembly have
affirmed the principle that human beings shall enjoy fundamental rights and freedoms
without discrimination.

Considering that the United Nations has, on various occasions, manifested its pro-
found concern for refugees and endeavoured to assure refugees the widest possible
exercise of these fundamental rights and freedoms.

Considering that it is desirable to revise and consolidate previous international
agreements relating to the status of refugees and to extend the scope of and the pro-
tection accorded by such instruments by means of a new agreement.

Considering that the grant of asylum may place unduly heavy burdens on certain
countries, and that a satisfactory solution of a problem of which the United Nations
has recognized the international scope and nature cannot therefore be achieved with-
out international co-operation.

Expressing the wish that all States, recognizing the social and humanitarian nature
of the problem of refugees, will do everything within their power to prevent this prob-
lem from becoming a cause of tension between States.

Noting that the United Nations High Commissioner for Refugees is charged with
the task of supervising international conventions providing for the protection of refu-
gees, and recognizing that the effective co-ordination of measures taken to deal with
this problem will depend upon the co-operation of States with the High Commis-
sioner.

Have agreed as follows:

I The Convention was adopted by the United Nations Conference of Plenipotentiaries on the
Status of Refugees and Stateless Persons held at Geneva from 2 to 25 July 1951. The Confer-
ence was convened pursuant to resolution 429 (V) adopted by the General Assembly of the
United Nations on 14 December 1950. For the text of this resolution, see Official Records of
the General Assembly, Fifth Session, Supplement No 20 (A/1775) p 48.
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CHAPTER I
GENERAL PROVISIONS

Article 1—Definition of the term “Refugee”

For the purposes of the present Convention, the term “refugee” shall apply to
any person who:

Has been considered a refugee under the Arrangements of 12 May 1926 and
30 June 1928 or under the Conventions of 28 October 1933 and 10 February
1938, the Protocol of 14 September 1939 or the Constitution of the Inter-
national Refugee Organization:

Decisions of non-eligibility taken by the International Refugee Organization
during the period of its activities shall not prevent the status of refugee being
accorded to persons who fulfil the conditions of paragraph 2 of this section:

As a result of events occurring before 1 January 1951 and owing to well-foun-
ded fear of being persecuted for reasons of race, religion, nationality, member-
ship of a particular social group or political opinion, is outside the country of
his nationality and is unable or, owing to such fear, is unwilling to avail himself
of the protection of that country: or who, not having a nationality and being
outside the country of his former habitual residence as a result of such events,
is unable or, owing to such fear, is unwilling to return to it.

In the case of a person who has more than one nationality, the term “the coun-
try of his nationality” shall mean each of the countries of which he is a
national, and a person shall not be deemed to be lacking the protection of the
country of his nationality if, without any valid reason based on well-founded
fear, he has not availed himself of the protection of one of the countries of
which he is a national.

B. (1) For the purposes of this Convention, the words “events occurring before

2

1 January 1951” in Article 1, Section A, shall be understood to mean either:
(a)  “events occurring in Europe before 1 January 1951”; or
(b)  “events occurring in Europe or elsewhere before 1 January 19517,

and each Contracting State shall make a declaration at the time of signature,
ratification or accession, specifying which of these meanings it applies for the
purpose of its obligations under this Convention.?

On acceding to the Convention on 30 June 1960 the New Zealand Government declared, in

accordance with Section B (1) of Article 1 of the Convention, that “for the purposes of the New
Zealand Government’s obligations under the Convention, the words “events occurring before
1 January 1951” in Section A of Article 1 shall be understood to mean “events occurring in
Europe or elsewhere before 1 January 19517, See also Article I of the 1967 Protocol Relating
to the Status of Refugees, as included in this schedule.
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Any Contracting State which has adopted alternative (@) may at any time
extend its obligations by adopting alternative (b) by means of a notification
addressed to the Secretary-General of the United Nations.

This Convention shall cease to apply to any person falling under the terms of
section A if:

He has voluntarily re-availed himself of the protection of the country of his
nationality; or

Having lost his nationality, he has voluntarily re-acquired it; or

He has acquired a new nationality, and enjoys the protection of the country of
his new nationality; or

He has voluntarily re-established himself in the country which he left or out-
side which he remained owing to fear of persecution; or

He can no longer, because the circumstances in connexion with which he has
been recognized as a refugee have ceased to exist, continue to refuse to avail
himself of the protection of the country of his nationality;

Provided that this paragraph shall not apply to a refugee falling under section A
(1) of this Article who is able to invoke compelling reasons arising out of pre-
vious persecution for refusing to avail himself of the protection of the country
of nationality;

Being a person who has no nationality he is, because the circumstances in con-
nexion with which he has been recognized as a refugee have ceased to exist,
able to return to the country of his former habitual residence;

Provided that this paragraph shall not apply to a refugee falling under section A
(1) of this Article who is able to invoke compelling reasons arising out of pre-
vious persecution for refusing to return to the country of his former habitual
residence.

This Convention shall not apply to persons who are at present receiving from
organs or agencies of the United Nations other than the United Nations High
Commissioner for Refugees protection or assistance.

When such protection or assistance has ceased for any reason, without the pos-
ition of such persons being definitively settled in accordance with the relevant
resolutions adopted by the General Assembly of the United Nations, these per-
sons shall ipso facto be entitled to the benefits of this Convention.

This Convention shall not apply to a person who is recognized by the compe-
tent authorities of the country in which he has taken residence as having the
rights and obligations which are attached to the possession of the nationality of
that country.

The provisions of this Convention shall not apply to any person with respect to
whom there are serious reasons for considering that:
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(a)  he has committed a crime against peace, a war crime, or a crime against
humanity, as defined in the international instruments drawn up to make
provision in respect of such crimes;

(b)  he has committed a serious non-political crime outside the country of
refuge prior to his admission to that country as a refugee;

(c)  he has been guilty of acts contrary to the purposes and principles of the
United Nations.

Article 2—General obligations

Every refugee has duties to the country in which he finds himself, which require in
particular that he conform to its laws and regulations as well as to measures taken for
the maintenance of public order.

Article 3—Non-discrimination

The Contracting States shall apply the provisions of this Convention to refugees with-
out discrimination as to race, religion or country of origin.

Article 4—Religion

The Contracting States shall accord to refugees within their territories treatment at
least as favourable as that accorded to their nationals with respect to freedom to prac-
tise their religion and freedom as regards the religious education of their children.

Article 5—Rights granted apart from this Convention

Nothing in this Convention shall be deemed to impair any rights and benefits granted
by a Contracting State to refugees apart from this Convention.

Article 6—The term “in the same circumstances”

For the purpose of this Convention, the term “in the same circumstances” implies that
any requirements (including requirements as to length and conditions of sojourn or
residence) which the particular individual would have to fulfil for the enjoyment of
the right in question, if he were not a refugee, must be fulfilled by him, with the
exception of requirements which by their nature a refugee is incapable of fulfilling.

Article 7—Exemption from reciprocity

1. Except where this Convention contains more favourable provisions, a Contract-
ing State shall accord to refugees the same treatment as is accorded to aliens
generally.

2. After a period of three years’ residence, all refugees shall enjoy exemption

from legislative reciprocity in the territory of the Contracting States.

3. Each Contracting State shall continue to accord to refugees the rights and bene-
fits to which they were already entitled, in the absence of reciprocity, at the
date of entry into force of this Convention for that State.
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4. The Contracting States shall consider favourably the possibility of according to
refugees, in the absence of reciprocity, rights and benefits beyond those to
which they are entitled according to paragraphs 2 and 3, and to extending
exemption from reciprocity to refugees who do not fulfil the conditions provi-
ded for in paragraphs 2 and 3.

5. The provisions of paragraphs 2 and 3 apply both to the rights and benefits
referred to in Articles 13, 18, 19, 21 and 22 of this Convention and to rights
and benefits for which this Convention does not provide.

Article 8—Exemption from exceptional measures

With regard to exceptional measures which may be taken against the person, property
or interests of nationals of a foreign State, the Contracting States shall not apply such
measures to a refugee who is formally a national of the said State solely on account of
such nationality. Contracting States which, under their legislation, are prevented from
applying the general principle expressed in this Article, shall, in appropriate cases,
grant exemptions in favour of such refugees.

Article 9—Provisional measures

Nothing in this Convention shall prevent a Contracting State, in time of war or other
grave and exceptional circumstances, from taking provisionally measures which it
considers to be essential to the national security in the case of a particular person,
pending a determination by the Contracting State that that person is in fact a refugee
and that the continuance of such measures is necessary in his case in the interests of
national security.

Article 10—Continuity of residence

1. Where a refugee has been forcibly displaced during the Second World War and
removed to the territory of a Contracting State, and is resident there, the period
of such enforced sojourn shall be considered to have been lawful residence
within that territory.

2. Where a refugee has been forcibly displaced during the Second World War
from the territory of a Contracting State and has, prior to the date of entry into
force of this Convention, returned there for the purpose of taking up residence,
the period of residence before and after such enforced displacement shall be
regarded as one uninterrupted period for any purposes for which uninterrupted
residence is required.

Article 11—Refugee seamen

In the case of refugees regularly serving as crew members on board a ship flying the
flag of a Contracting State, that State shall give sympathetic consideration to their
establishment on its territory and the issue of travel documents to them or their tem-
porary admission to its territory particularly with a view to facilitating their establish-
ment in another country.
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CHAPTER 11
JURIDICAL STATUS
Article 12—Personal status
1. The personal status of a refugee shall be governed by the law of the country of
his domicile or, if he has no domicile, by the law of the country of his resi-
dence.

2. Rights previously acquired by a refugee and dependent on personal status,
more particularly rights attaching to marriage, shall be respected by a Contract-
ing State, subject to compliance, if this be necessary, with the formalities
required by the law of that State, provided that the right in question is one
which would have been recognized by the law of that State had he not become
a refugee.

Article 13—Movable and immovable property

The Contracting States shall accord to a refugee treatment as favourable as possible
and, in any event, not less favourable than that accorded to aliens generally in the
same circumstances, as regards the acquisition of movable and immovable property
and other rights pertaining thereto, and to leases and other contracts relating to mova-
ble and immovable property.

Article 14—Aurtistic rights and industrial property

In respect of the protection of industrial property, such as inventions, designs or
models, trade marks, trade names, and of rights in literary, artistic and scientific
works, a refugee shall be accorded in the country in which he has his habitual resi-
dence the same protection as is accorded to nationals of that country. In the territory
of any other Contracting State, he shall be accorded the same protection as is
accorded in that territory to nationals of the country in which he has his habitual resi-
dence.

Article 15—Right of association

As regards non-political and non-profit-making associations and trade unions the
Contracting States shall accord to refugees lawfully staying in their territory the most
favourable treatment accorded to nationals of a foreign country, in the same circum-
stances.

Article 16—Access to courts

1. A refugee shall have free access to the courts of law on the territory of all Con-
tracting States.

2. A refugee shall enjoy in the Contracting State in which he has his habitual resi-
dence the same treatment as a national in matters pertaining to access to the
Courts, including legal assistance and exemption from cautio judicatum solvi.
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A refugee shall be accorded in the matters referred to in paragraph 2 in coun-
tries other than that in which he has his habitual residence the treatment gran-
ted to a national of the country of his habitual residence.

CHAPTER III
GAINFUL EMPLOYMENT

Article 17—Wage-earning employment

The Contracting State shall accord to refugees lawfully staying in their territory
the most favourable treatment accorded to nationals of a foreign country in the
same circumstances, as regards the right to engage in wage-earning employ-
ment.

In any case, restrictive measures imposed on aliens or the employment of ali-
ens for the protection of the national labour market shall not be applied to a
refugee who was already exempt from them at the date of entry into force of
this Convention for the Contracting State concerned, or who fulfils one of the
following conditions:

(a) He has completed 3 years’ residence in the country;

(b)  He has a spouse possessing the nationality of the country of residence. A
refugee may not invoke the benefits of this provision if he has aban-
doned his spouse;

(c)  He has one or more children possessing the nationality of the country of
residence.

The Contracting States shall give sympathetic consideration to assimilating the
rights of all refugees with regard to wage-earning employment to those of
nationals, and in particular of those refugees who have entered their territory
pursuant to programmes of labour recruitment or under immigration schemes.

Article 18—Self-employment

The Contracting States shall accord to a refugee lawfully in their territory treatment
as favourable as possible and, in any event, not less favourable than that accorded to
aliens generally in the same circumstances, as regards the right to engage on his own
account in agriculture, industry, handicrafts and commerce and to establish commer-
cial and industrial companies.

354

Article 19—Liberal professions

Each Contracting State shall accord to refugees lawfully staying in their terri-
tory who hold diplomas recognized by the competent authorities of that State,
and who are desirous of practising a liberal profession, treatment as favourable
as possible and, in any event, not less favourable than that accorded to aliens
generally in the same circumstances.



Reprinted as at
26 November 2018 Immigration Act 2009 Schedule 1

2. The Contracting States shall use their best endeavours consistently with their
laws and constitutions to secure the settlement of such refugees in the territor-
ies, other than the metropolitan territory, for whose international relations they
are responsible.

CHAPTER 1V
WELFARE

Article 20—Rationing

Where a rationing system exists, which applies to the population at large and regu-
lates the general distribution of products in short supply, refugees shall be accorded
the same treatment as nationals.

Article 21—Housing

As regards housing, the Contracting States, in so far as the matter is regulated by laws
or regulations or is subject to the control of public authorities, shall accord to refugees
lawfully staying in their territory treatment as favourable as possible and, in any
event, not less favourable than that accorded to aliens generally in the same circum-
stances.

Article 22—Public education

1. The Contracting States shall accord to refugees the same treatment as is
accorded to nationals with respect to elementary education.

2. The Contracting States shall accord to refugees treatment as favourable as pos-
sible, and, in any event, not less favourable than that accorded to aliens gener-
ally in the same circumstances, with respect to education other than elementary
education and, in particular, as regards access to studies, the recognition of for-
eign school certificates, diplomas and degrees, the remission of fees and
charges and the award of scholarships.

Article 23—Public relief

The Contracting States shall accord to refugees lawfully staying in their territory the
same treatment with respect to public relief and assistance as is accorded to their
nationals.

Article 24—Labour legislation and social security

1. The Contracting States shall accord to refugees lawfully staying in their terri-
tory the same treatment as is accorded to nationals in respect of the following
matters:

(a) In so far as such matters are governed by laws or regulations or are sub-
ject to the control of administrative authorities: remuneration, including
family allowances where these form part of remuneration, hours of
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work, overtime arrangements, holidays with pay, restrictions on home
work, minimum age of employment, apprenticeship and training, wom-
en’s work and the work of young persons, and the enjoyment of the
benefits of collective bargaining;

(b)  Social security (legal provisions in respect of employment injury, occu-
pational diseases, maternity, sickness, disability, old age, death, unem-
ployment, family responsibilities and any other contingency which,
according to national laws or regulations, is covered by a social security
scheme), subject to the following limitations:

(i)  There may be appropriate arrangements for the maintenance of
acquired rights and rights in course of acquisition;

(i1)  National laws or regulations of the country of residence may pre-
scribe special arrangements concerning benefits or portions of
benefits which are payable wholly out of public funds, and con-
cerning allowances paid to persons who do not fulfil the contribu-
tion conditions prescribed for the award of a normal pension.

The right to compensation for the death of a refugee resulting from employ-
ment injury or from occupational disease shall not be affected by the fact that
the residence of the beneficiary is outside the territory of the Contracting
State.?

The Contracting States shall extend to refugees the benefits of agreements con-
cluded between them, or which may be concluded between them in the future,
concerning the maintenance of acquired rights and rights in the process of
acquisition in regard to social security, subject only to the conditions which
apply to nationals of the States signatory to the agreements in question.

The Contracting States will give sympathetic consideration to extending to ref-
ugees so far as possible the benefits of similar agreements which may at any
time be in force between such Contracting States and non-contracting States.

CHAPTER V
ADMINISTRATIVE MEASURES

Article 25—Administrative assistance

When the exercise of a right by a refugee would normally require the assist-
ance of authorities of a foreign country to whom he cannot have recourse, the
Contracting States in whose territory he is residing shall arrange that such

3 On acceding to the Convention on 20 June 1960 the New Zealand Government entered a reser-
vation to Article 24 (2) in the following terms: “the Government of New Zealand can only
undertake to give effect to the provisions contained in paragraph (2) of Article 24 of the Con-
vention so far as the law of New Zealand allows”.
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assistance be afforded to him by their own authorities or by an international
authority.

2. The authority or authorities mentioned in paragraph 1 shall deliver or cause to
be delivered under their supervision to refugees such documents or certifica-
tions as would normally be delivered to aliens by or through their national
authorities.

3. Documents or certifications so delivered shall stand in the stead of the official
instruments delivered to aliens by or through their national authorities, and
shall be given credence in the absence of proof to the contrary.

4. Subject to such exceptional treatment as may be granted to indigent persons,
fees may be charged for the services mentioned herein, but such fees shall be
moderate and commensurate with those charged to nationals for similar ser-
vices.

5. The provisions of this Article shall be without prejudice to Articles 27 and 28.

Article 26—Freedom of movement

Each Contracting State shall accord to refugees lawfully in its territory the right to
choose their place of residence and to move freely within its territory, subject to any
regulations applicable to aliens generally in the same circumstances.

Article 27—Identity papers

The Contracting States shall issue identity papers to any refugee in their territory who
does not possess a valid travel document.

Article 28—Travel documents

1. The Contracting States shall issue to refugees lawfully staying in their territory
travel documents for the purpose of travel outside their territory unless compel-
ling reasons of national security or public order otherwise require, and the pro-
visions of the Schedule to this Convention shall apply with respect to such
documents. The Contracting States may issue such a travel document to any
other refugee in their territory; they shall in particular give sympathetic consid-
eration to the issue of such a travel document to refugees in their territory who
are unable to obtain a travel document from the country of their lawful resi-
dence.

2. Travel documents issued to refugees under previous international agreements
by parties thereto shall be recognized and treated by the Contracting States in
the same way as if they had been issued pursuant to this article.

Article 29—TFiscal charges

1. The Contracting States shall not impose upon refugees duties, charges or taxes,
of any description whatsoever, other or higher than those which are or may be
levied on their nationals in similar situations.
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Nothing in the above paragraph shall prevent the application to refugees of the
laws and regulations concerning charges in respect of the issue to aliens of
administrative documents including identity papers.

Article 30—Transfer of assets

A Contracting State shall, in conformity with its laws and regulations, permit
refugees to transfer assets which they have brought into its territory, to another
country where they have been admitted for the purposes of resettlement.

A Contracting State shall give sympathetic consideration to the application of
refugees for permission to transfer assets wherever they may be and which are
necessary for their resettlement in another country to which they have been
admitted.

Article 31—Refugees unlawfully in the country of refuge

The Contracting States shall not impose penalties, on account of their illegal
entry or presence, on refugees who, coming directly from a territory where
their life or freedom was threatened in the sense of Article 1, enter or are
present in their territory without authorization, provided they present them-
selves without delay to the authorities and show good cause for their illegal
entry or presence.

The Contracting States shall not apply to the movements of such refugees
restrictions other than those which are necessary and such restrictions shall
only be applied until their status in the country is regularized or they obtain
admission into another country. The Contracting States shall allow such refu-
gees a reasonable period and all the necessary facilities to obtain admission
into another country.

Article 32—Expulsion

The Contracting States shall not expel a refugee lawfully in their territory save
on grounds of national security or public order.

The expulsion of such a refugee shall be only in pursuance of a decision
reached in accordance with due process of law. Except where compelling rea-
sons of national security otherwise require, the refugee shall be allowed to sub-
mit evidence to clear himself, and to appeal to and be represented for the pur-
pose before competent authority or a person or persons specially designated by
the competent authority.

The Contracting States shall allow such a refugee a reasonable period within
which to seek legal admission into another country. The Contracting States
reserve the right to apply during that period such internal measures as they may
deem necessary.
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Article 33—Prohibition of expulsion or return (“refoulement™)

1. No Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a par-
ticular social group or political opinion.

2. The benefit of the present provision may not, however, be claimed by a refugee
whom there are reasonable grounds for regarding as a danger to the security of
the country in which he is, or who, having been convicted by a final judgment
of a particularly serious crime, constitutes a danger to the community of that
country.

Article 34—Naturalization

The Contracting States shall as far as possible facilitate the assimilation and natural-
ization of refugees. They shall in particular make every effort to expedite naturaliza-
tion proceedings and to reduce as far as possible the charges and costs of such pro-
ceedings.

CHAPTER VI
EXECUTORY AND TRANSITORY PROVISIONS

Article 35—Co-operation of the national authorities with the United
Nations

1. The Contracting States undertake to co-operate with the Office of the United
Nations High Commissioner for Refugees, or any other agency of the United
Nations which may succeed it, in the exercise of its functions, and shall in par-
ticular facilitate its duty of supervising the application of the provisions of this
Convention.

2. In order to enable the Office of the High Commissioner or any other agency of
the United Nations which may succeed it, to make reports to the competent
organs of the United Nations, the Contracting States undertake to provide them
in the appropriate form with information and statistical data requested concern-
ing:

(a)  the condition of refugees,
(b)  the implementation of this Convention, and

(c) laws, regulations and decrees which are, or may hereafter be, in force
relating to refugees.
Article 36—Information on national legislation

The Contracting States shall communicate to the Secretary-General of the United
Nations the laws and regulations which they may adopt to ensure the application of
this Convention.
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Article 37—Relation to previous Conventions

Without prejudice to Article 28, paragraph 2, of this Convention, this Convention
replaces, as between parties to it, the Arrangements of 5 July 1922, 31 May 1924,
12 May 1926, 30 June 1928 and 30 July 1935, the Conventions of 28 October 1933
and 10 February 1938, the Protocol of 14 September 1939 and the Agreement of
15 October 1946.

CHAPTER VII
FINAL CLAUSES

Article 38—Settlement of disputes

Any dispute between parties to this Convention relating to its interpretation or appli-
cation, which cannot be settled by other means, shall be referred to the International
Court of Justice at the request of any one of the parties to the dispute.

Article 39—Signature, ratification and accession

1. This Convention shall be opened for signature at Geneva on 28 July 1951 and
shall thereafter be deposited with the Secretary-General of the United Nations.
It shall be open for signature at the European Office of the United Nations from
28 July to 31 August 1951 and shall be re-opened for signature at the Head-
quarters of the United Nations from 17 September 1951 to 31 December 1952.

2. This Convention shall be open for signature on behalf of all States Members of
the United Nations, and also on behalf of any other State invited to attend the
Conference of Plenipotentiaries on the Status of Refugees and Stateless Per-
sons or to which an invitation to sign will have been addressed by the General
Assembly. It shall be ratified and the instruments of ratification shall be depos-
ited with the Secretary-General of the United Nations.

3. This Convention shall be open from 28 July 1951 for accession by the States
referred to in paragraph 2 of this Article. Accession shall be effected by the
deposit of an instrument of accession with the Secretary-General of the United
Nations.

Article 40—Territorial application clause

1. Any State may, at the time of signature, ratification or accession, declare that
this Convention shall extend to all or any of the territories for the international
relations of which it is responsible. Such a declaration shall take effect when
the Convention enters into force for the State concerned.

2. At any time thereafter any such extension shall be made by notification
addressed to the Secretary-General of the United Nations and shall take effect
as from the ninetieth day after the day of receipt by the Secretary-General of
the United Nations of this notification, or as from the date of entry into force of
the Convention for the State concerned, whichever is the later.

360



Reprinted as at
26 November 2018 Immigration Act 2009 Schedule 1

With respect to those territories to which this Convention is not extended at the
time of signature, ratification or accession, each State concerned shall consider
the possibility of taking the necessary steps in order to extend the application
of this Convention to such territories, subject, where necessary for constitu-
tional reasons, to the consent of the governments of such territories.

Article 41—Federal clause

In the case of a Federal or non-unitary State, the following provisions shall apply:

(a)

(b)

(c)

With respect to those Articles of this Convention that come within the legisla-
tive jurisdiction of the federal legislative authority, the obligations of the Fed-
eral Government shall to this extent be the same as those of Parties which are
not Federal States,

With respect to those Articles of this Convention that come within the legisla-
tive jurisdiction of constituent States, provinces or cantons which are not,
under the constitutional system of the federation, bound to take legislative
action, the Federal Government shall bring such Articles with a favourable rec-
ommendation to the notice of the appropriate authorities of States, provinces or
cantons at the earliest possible moment.

A Federal State Party to this Convention shall, at the request of any other Con-
tracting State transmitted through the Secretary-General of the United Nations,
supply a statement of the law and practice of the Federation and its constituent
units in regard to any particular provision of the Convention showing the extent
to which effect has been given to that provision by legislative or other action.

Article 42—Reservations

At the time of signature, ratification or accession, any State may make reserva-
tions to articles of the Convention other than to Articles 1, 3, 4, 16 (1), 33, 36—
46 inclusive.

Any State making a reservation in accordance with paragraph 1 of this article
may at any time withdraw the reservation by a communication to that effect
addressed to the Secretary-General of the United Nations.

Article 43—Entry into force

This Convention shall come into force on the ninetieth day following the day
of deposit of the sixth instrument of ratification or accession.

For each State ratifying or acceding to the Convention after the deposit of the
sixth instrument of ratification or accession, the Convention shall enter into
force on the ninetieth day following the date of deposit by such State of its
instrument of ratification or accession.
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Article 44—Denunciation

1. Any Contracting State may denounce this Convention at any time by a notifica-
tion addressed to the Secretary-General of the United Nations.

2. Such denunciation shall take effect for the Contracting State concerned one
year from the date upon which it is received by the Secretary-General of the
United Nations.

3. Any State which has made a declaration or notification under Article 40 may,

at any time thereafter, by a notification to the Secretary-General of the United
Nations, declare that the Convention shall cease to extend to such territory one
year after the date of receipt of the notification by the Secretary-General.

Article 45—Revision

1. Any Contracting State may request revision of this Convention at any time by a
notification addressed to the Secretary-General of the United Nations.

2. The General Assembly of the United Nations shall recommend the steps, if
any, to be taken in respect of such request.

Article 46—Notifications by the Secretary-General of the United Nations

The Secretary-General of the United Nations shall inform all Members of the United
Nations and non-member States referred to in Article 39:

(a)  of declarations and notifications in accordance with Section B of Article 1;
(b)  of signatures, ratifications and accessions in accordance with Article 39;
(c)  of declarations and notifications in accordance with Article 40;

(d) ofreservations and withdrawals in accordance with Article 42;

(e) of the date on which this Convention will come into force in accordance with
Article 43;

(f)  of denunciations and notifications in accordance with Article 44;
(g) ofrequests for revision in accordance with Article 45.

IN FAITH WHEREOF the undersigned, duly authorized, have signed this Convention
on behalf of their respective Governments.

DONE AT GENEVA, this twenty-eighth day of July, one thousand nine hundred and
fifty-one, in a single copy, of which the English and French texts are equally authentic
and which shall remain deposited in the archives of the United Nations, and certified
true copies of which shall be delivered to all Members of the United Nations and to
the non-member States referred to in Article 39.
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PROTOCOL RELATING TO THE STATUS OF REFUGEES OF
31 JANUARY 1967¢

Entry into force: 4 October 1967, in accordance with Article VIII
Text: United Nations Treaty Series No. 8791, Vol. 606, p. 267

The States Parties to the present Protocol,

Considering that the Convention relating to the Status of Refugees done at Geneva
on 28 July 1951 (hereinafter referred to as the Convention) covers only those persons
who have become refugees as a result of events occurring before 1 January, 1951,

Considering that new refugee situations have arisen since the Convention was
adopted and that the refugees concerned may therefore not fall within the scope of the
Convention,

Considering that it is desirable that equal status should be enjoyed by all refugees
covered by the definition in the Convention irrespective of the dateline 1 January
1951,

Have agreed as follows:

Article [——General provision

1. The States Parties to the present Protocol undertake to apply Articles 2 to 34
inclusive of the Convention to refugees as hereinafter defined.

2. For the purpose of the present Protocol, the term “refugee” shall, except as
regards the application of paragraph 3 of this Article, mean any person within
the definition of Article 1 of the Convention as if the words “As a result of
events occurring before 1 January 1951 and ...” and the words ... as a result
of such events”, in Article 1 A (2) were omitted.

3. The present Protocol shall be applied by the States Parties hereto without any
geographic limitation, save that existing declarations made by States already
Parties to the Convention in accordance with Article 1 B (1) (a) of the Conven-
tion, shall, unless extended under Article 1 B (2) thereof, apply also under the
present Protocol.”

4 The Protocol was signed by the President of the General Assembly and by the Secretary-
General on 31 January 1967.

> For New Zealand’s declaration, see footnote to Article 1 B (1) of the Convention as it appears
in this schedule.
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Article [I—Co-operation of the national authorities with the United
Nations

1. The States Parties to the present Protocol undertake to cooperate with the
Office of the United Nations High Commissioner for Refugees, or any other
agency of the United Nations which may succeed it, in the exercise of its func-
tions, and shall in particular facilitate its duty of supervising the application of
the provisions of the present Protocol.

2. In order to enable the Office of the High Commissioner, or any other agency of
the United Nations which may succeed it, to make reports to the competent
organs of the United Nations, the States Parties to the present Protocol under-
take to provide them with the information and statistical data requested, in the
appropriate form, concerning:

(a)  The condition of refugees:
(b)  The implementation of the present Protocol:

(c) Laws, regulations and decrees which are, or may hereafter be, in force
relating to refugees.

Article [II—Information on national legislation

The States Parties to the present Protocol shall communicate to the Secretary-General
of the United Nations the laws and regulations which they may adopt to ensure the
application of the present Protocol.

Article IV—Settlement of disputes

Any dispute between States Parties to the present Protocol which relates to its inter-
pretation or application and which cannot be settled by other means shall be referred
to the International Court of Justice at the request of any one of the parties to the dis-
pute.

Article V—Accession

The present Protocol shall be open for accession on behalf of all States Parties to the
Convention and of any other State Member of the United Nations or member of any
of the specialized agencies or to which an invitation to accede may have been
addressed by the General Assembly of the United Nations. Accession shall be effec-
ted by the deposit of an instrument of accession with the Secretary-General of the
United Nations.

Article VI—Federal clause

In the case of a Federal or non-unitary State, the following provisions shall apply:

(a)  With respect to those articles of the Convention to be applied in accordance
with Article I, paragraph 1, of the present Protocol that come within the legisla-
tive jurisdiction of the federal legislative authority, the obligations of the Fed-
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(b)

(c)

eral Government shall to this extent be the same as those of States Parties
which are not Federal States:

With respect to those articles of the Convention to be applied in accordance
with Article I, paragraph 1, of the present Protocol that come within the legisla-
tive jurisdiction of constituent States, provinces or cantons which are not,
under the constitutional system of the federation, bound to take legislative
action, the Federal Government shall bring such articles with a favourable rec-
ommendation to the notice of the appropriate authorities of States, provinces or
cantons at the earliest possible moment;

A Federal State Party to the present Protocol shall, at the request of any other
State Party hereto transmitted through the Secretary-General of the United
Nations, supply a statement of the law and practice of the Federation and its
constituent units in regard to any particular provision of the Convention to be
applied in accordance with Article I, paragraph 1, of the present Protocol,
showing the extent to which effect has been given to that provision by legisla-
tive or other action.

Article VII—Reservations and declarations

At the time of accession, any State may make reservations in respect of Article
IV of the present Protocol and in respect of the application in accordance with
Article I of the present Protocol of any provisions of the Convention other than
those contained in Articles 1, 3, 4, 16 (1) and 33 thereof, provided that in the
case of a State Party to the Convention reservations made under this Article
shall not extend to refugees in respect of whom the Convention applies.

Reservations made by States Parties to the Convention in accordance with Art-
icle 42 thereof shall, unless withdrawn, be applicable in relation to their obliga-
tions under the present Protocol.

Any State making a reservation in accordance with paragraph 1 of this Article
may at any time withdraw such reservation by a communication to that effect
addressed to the Secretary-General of the United Nations.

Declarations made under Article 40, paragraphs 1 and 2, of the Convention by
a State Party thereto which accedes to the present Protocol shall be deemed to
apply in respect of the present Protocol, unless upon accession a notification to
the contrary is addressed by the State Party concerned to the Secretary-General
of the United Nations. The provisions of Article 40, paragraphs 2 and 3, and of
Article 44, paragraph 3, of the Convention shall be deemed to apply mutatis
mutandis to the present Protocol.

Article VIII—Entry into force

The present Protocol shall come into force on the day of deposit of the sixth
instrument of accession.
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2. For each State acceding to the Protocol after the deposit of the sixth instrument
of accession, the Protocol shall come into force on the date of deposit by such
State of its instrument of accession.

Article IX—Denunciation

1. Any State Party hereto may denounce this Protocol at any time by a notifica-
tion addressed to the Secretary-General of the United Nations.

2. Such denunciation shall take effect for the State Party concerned one year from
the date on which it is received by the Secretary-General of the United Nations.

Article X—Notifications by the Secretary-General of the United Nations

The Secretary-General of the United Nations shall inform the States referred to in
Article V above of the date of entry into force, accessions, reservations and withdraw-
als of reservations to and denunciations of the present Protocol, and of declarations
and notifications relating hereto.

Article XI—Deposit in the archives of the Secretariat of the United
Nations

A copy of the present Protocol, of which the Chinese, English, French, Russian and
Spanish texts are equally authentic, signed by the President of the General Assembly
and by the Secretary-General of the United Nations, shall be deposited in the archives
of the Secretariat of the United Nations. The Secretary-General will transmit certified
copies thereof to all States Members of the United Nations and to the other States
referred to in Article V above.
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Schedule 2
Provisions relating to Tribunal
5237

Term of office of members

Every member of the Tribunal holds office for such period not exceeding 5
years as is fixed in the member’s warrant of appointment.

A member of the Tribunal may be reappointed.

Any member of the Tribunal who is not a District Court Judge may at any time
be removed from office by the Governor-General for disability affecting the
performance of his or her duties, bankruptcy, neglect of duty, or misconduct,
proved to the satisfaction of the Governor-General.

A member of the Tribunal may at any time resign the office by notice in writ-
ing to the Governor-General.

A member of the Tribunal continues in office despite the expiry of his or her
term of office until—

(a) the member is reappointed; or
(b)  asuccessor to the member is appointed; or

(c) the member is notified that a replacement member will not be appointed;
or

(d) the member vacates or is removed from office.

A member who continues in office for any period under subclause (5), unless
he or she was removed from office, may act as a member during that period for
the purpose of—

(a) completing any proceedings partly or wholly heard by the Tribunal
before the expiry of his or her term of office:

(b)  hearing any other proceedings.

A member who has resigned, or whose successor is appointed or who will not
be replaced (unless he or she was removed from office), may continue in office
for the purpose of completing any proceedings that are partly or wholly heard.

Schedule 2 clause 1(5): replaced, on 14 November 2018, by section 106(1) of the Tribunals Powers
and Procedures Legislation Act 2018 (2018 No 51).

Schedule 2 clause 1(6): inserted, on 14 November 2018, by section 106(1) of the Tribunals Powers
and Procedures Legislation Act 2018 (2018 No 51).

Schedule 2 clause 1(7): inserted, on 14 November 2018, by section 106(1) of the Tribunals Powers
and Procedures Legislation Act 2018 (2018 No 51).

Oath of office

Each member of the Tribunal must, before entering on the performance of any
of his or her functions under this Act, swear or affirm before a Judge of the

367


http://legislation.govt.nz/pdflink.aspx?id=DLM7374313
http://legislation.govt.nz/pdflink.aspx?id=DLM7374313
http://legislation.govt.nz/pdflink.aspx?id=DLM7374313

Reprinted as at

Schedule 2 Immigration Act 2009 26 November 2018

(M

2

3)

4

(M

2

(M

2

(M

368

High Court that he or she will faithfully and impartially perform his or her
duties as a member of the Tribunal.

Deputy chair of Tribunal

The Minister of Justice may designate a member or members of the Tribunal as
deputy chair or chairs of the Tribunal and may at any time revoke such a desig-
nation.

If the chair of the Tribunal is unable to act as chair by reason of illness, absence
from New Zealand, or other sufficient cause, a member designated under sub-
clause (1) may act as chair, subject to subclause (3).

A member may only act as chair in any proceedings involving classified infor-
mation if the member is a District Court Judge.

The fact that a member designated under subclause (1) acts as chair of the Tri-
bunal is conclusive evidence of the member’s authority to do so.

Remuneration

The remuneration of the District Court Judge who is chair of the Tribunal, and
of any other member who is a District Court Judge, is that set under the Remu-
neration Authority Act 1977.

The other members of the Tribunal must be paid remuneration by way of fees,
salary, and allowances (including travelling allowances and expenses) in
accordance with the Fees and Travelling Allowances Act 1951, and that Act
applies as if the members were members of a statutory Board within the mean-
ing of that Act.

Administration, staffing, and other resources

The administration services, staffing, and other resources necessary to enable
the Tribunal to carry out its functions under this Act are to be provided by the
department of State for the time being designated for the purpose by the Prime
Minister.

The chief executive of the department designated under subclause (1) must
consult the chair of the Tribunal about the level of resources to be provided.

Members of Tribunal not personally liable

No member of the Tribunal is personally liable for any act done or omitted to
be done by the Tribunal or any member of it in good faith in pursuance or
intended pursuance of the powers and functions of the Tribunal.

Compare: 1987 No 74 Schedule 3C cl 10

Proceedings to continue on change in Tribunal

Where any change takes place in a member constituting the Tribunal (including
by reason of any vacancy in the membership of the Tribunal), any proceedings
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then in progress do not abate and are not affected, but are to continue and are to
be dealt with by the Tribunal as if no change had taken place.

However, the Tribunal may, in its discretion, require evidence to be reheard
where necessary.

Proceedings of Tribunal

Evidence

The Tribunal may receive as evidence any statement, document, information,
or matter that in its opinion may assist it to deal effectively with the subject of
the proceedings before it, whether or not it would be admissible in a court of
law.

Subject to subclause (1) and section 368(1), the Evidence Act 2006 applies to
the Tribunal as if it were a court.

Tribunal may take evidence on oath

The Tribunal may take evidence on oath, and for that purpose a member of the
Tribunal or a member of the staff of the Tribunal may administer an oath.

The Tribunal may permit a person appearing as a witness before it to give evi-
dence by tendering a written statement and, if the Tribunal thinks fit, verifying
it by oath.

Powers of investigation

For the purposes of any of its proceedings, the Tribunal, or any person author-
ised by it in writing to do so, may—

(a) inspect and examine any papers, documents, records, or things:

(b)  require any person (including any government agency) to produce for
examination any papers, documents, records, or things in that person’s
possession or under that person’s control, and to allow copies of or
extracts from any such papers, documents, or records to be made:

(c) require any person (including any government agency) to provide, in a
form approved by or acceptable to the Tribunal, any information or par-
ticulars that may be required by it, and any copies of or extracts from
any such papers, documents, or records.

The Tribunal may, if it thinks fit, require that any written information or par-
ticulars or any copies or extracts provided under this clause be verified by stat-
utory declaration or otherwise as the Tribunal may require.

For the purposes of its proceedings, the Tribunal may of its own motion, or on
application, order that any information or particulars, or a copy of the whole or
any part of any paper, document, or record, provided or produced to it, be sup-
plied to any person appearing before the Tribunal, and may in the order impose
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such terms and conditions as it thinks fit in respect of such supply and of the
use that is to be made of the information, particulars, or copy.

This clause is subject to section 35(3).

Power to summon witnesses

For the purposes of its proceedings, the Tribunal may of its own motion, or on
application, issue in writing a summons in the prescribed form requiring any
person to attend at the time and place specified in the summons and to give evi-
dence, and to produce any papers, documents, records, or things in that per-
son’s possession or under that person’s control that are relevant to the subject
of the proceedings.

For the purposes of this Act, the power to issue summonses, or to do any other
act preliminary or incidental to the hearing of any matter by the Tribunal, may
be exercised by the Tribunal, by the chair or deputy chair of the Tribunal, or by
an officer of the Tribunal purporting to act by direction or with the authority of
the Tribunal or the chair or deputy chair of the Tribunal.

If a summons is issued by the Tribunal in respect of a person detained in cus-
tody, the manager or other person in charge of the relevant prison or other
premises, or the other person having custody of the detained person, must
produce or allow the production of the person as directed in the summons.

This clause is subject to section 35(3).

Schedule 2 clause 11(2): amended, on 14 November 2018, by section 106(3) of the Tribunals Powers
and Procedures Legislation Act 2018 (2018 No 51).

Schedule 2 clause 11(2): amended, on 14 November 2018, by section 106(4) of the Tribunals Powers
and Procedures Legislation Act 2018 (2018 No 51).

Service of summons

A summons to a witness must be served by personal service on the person sum-
moned.

The summons must be served at least 24 hours before the attendance of the wit-
ness is required.

Representation of parties

Any party or person involved in proceedings before the Tribunal, or called
upon to appear before the Tribunal, may—

(a)  appear personally; or
(b)  be represented—
(i) by anagent; or
(i1)) by alawyer.
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Service outside New Zealand

Any document relating to proceedings before the Tribunal may be served out-
side New Zealand—

(a) by leave of the Tribunal; and

(b)  in accordance with regulations made under this Act.

Privileges and protections of witnesses, counsel, etc

Every person has the same privileges in relation to the giving of information to
the Tribunal, the answering of questions put by the Tribunal, and the produc-
tion of papers, documents, records, and things to the Tribunal as witnesses have
in courts of law.

Every witness giving evidence, and every counsel or agent or other person
appearing before the Tribunal, has the same privileges and immunities as wit-
nesses and counsel in courts of law.

Witnesses’ fees, allowances, and expenses

A witness appearing before the Tribunal under a summons is entitled to be paid
witnesses’ fees, allowances, and expenses in accordance with the scales pre-
scribed by regulations under the Criminal Procedure Act 2011.

The person requiring attendance of the witness must pay or tender to the wit-
ness the fees, allowances, and expenses at the time the summons is served, or
at some other reasonable time before the hearing.

Schedule 2 clause 16(1): amended, on 1 July 2013, by section 413 of the Criminal Procedure Act
2011 (2011 No 81).

Decisions of Tribunal

If the Tribunal consists of more than 1 member on an appeal or matter, the
decision on it must be a majority decision.

If the members are evenly divided, the appeal or matter must be determined in
favour of the appellant or affected person.

A decision of the Tribunal must be given in writing, and include reasons both
for the decision and for any minority view.

An interim oral decision may be given if the Tribunal considers it necessary in
the circumstances, but the decision must subsequently be put in writing and
subclause (3) applies accordingly.

The Tribunal must notify, and provide a copy of its decision to, the appellant or
affected person and the Minister, the refugee and protection officer, or the chief
executive (as the case may be).

A decision of the Tribunal is final once notified to the appellant or affected per-
son.

Compare: 1987 No 74 s 129Q
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18  Public access to hearings

(1)  Subject to subclauses (2) and (3), every oral hearing is open to the public.

(2) The Tribunal may receive any particular evidence in private, or deliberate in
private as to its decision on the appeal or as to any question arising in the
course of the proceedings.

(3) If an appeal is brought by a claimant, a refugee or a protected person, or a per-
son formerly recognised as a refugee or a protected person, the Tribunal must
conduct the hearing in private.

(4)  The Tribunal may make an order prohibiting the publication of any evidence
received by it, or any report or description of the proceedings or of any part of
the proceedings, in respect of any appeal or matter before the Tribunal.

(5)  This clause is subject to section 259.

18A Use of electronic facilities to hear matters
The hearing of a matter or any part of it may be conducted by telephone, audio-
visual link, or other remote access facility if the Tribunal or the chair of the Tri-
bunal considers it appropriate and the necessary facilities are available.

Schedule 2 clause 18A: inserted, on 14 November 2018, by section 106(5) of the Tribunals Powers
and Procedures Legislation Act 2018 (2018 No 51).

19  Publication of decisions

(1)  Subject to subclauses (2) and (4) and clause 18(4), the Tribunal must publish
its decisions.

(2)  Any publication for research purposes by the Tribunal of a decision made by it
in relation to refugee or protection appeals or matters, other than publication to
persons described in subclause (3), must be edited in a way so as to remove—
(a) the name of the appellant or affected person; and
(b) any particulars likely to lead to the identification of the appellant or

affected person.

(3)  Subclause (2) does not apply to publication—

(a)  to persons involved in the appeal or matter; or
(b)  to persons involved in the administration of this Act; or
(c)  permitted under section 151.

(4) The Tribunal may, in any other case, edit the decision in such a way as to
remove the name of the appellant or any other person, and any particulars
likely to lead to the identification of the appellant or other person, before pub-
lishing it to persons other than persons involved in the appeal or involved in the
administration of this Act.

(5)  This clause is subject to section 259.
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Schedule 2 clause 19(1): amended, on 14 November 2018, by section 106(7) of the Tribunals Powers
and Procedures Legislation Act 2018 (2018 No 51).
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20  Correction of errors

(1)  The Tribunal may correct a decision it gives to the extent necessary to rectify—
(a) aclerical mistake; or
(b)  an error arising from an accidental slip or omission; or

(c) a material miscalculation of figures or material mistake in the descrip-
tion of any person, thing, or matter referred to; or

(d) adefect of form.

(2) A correction may be made on application by a party, or on the Tribunal’s own
motion.

21  Tribunal to have seal

The Tribunal must have a seal, which must be judicially noticed in all courts
and for all purposes.
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Schedule 3
Enactments amended
s 406(1)

Aviation Crimes Act 1972 (1972 No 137)

Section 21: omit “Immigration Act 1987” and substitute “Immigration Act 2009”.

Births, Deaths, Marriages, and Relationships Registration Act 1995 (1995 No 16)

Section 9(1)(b): omit “Immigration Act 1987” and substitute “Immigration Act
2009,

Paragraph (b) of the definition of eligible person in section 21: omit “Immigration
Act 1987 and substitute “Immigration Act 2009”.

Paragraph (a)(iii) of the definition of eligible adult in section 27A: omit “Immigra-
tion Act 1987 and substitute “Immigration Act 2009”.

Paragraph (a)(iii) of the definition of eligible child in section 27A: omit “Immigration
Act 1987 and substitute “Immigration Act 2009”.

Section 78D(4)(b): omit “Immigration Act 1987 and substitute “Immigration Act
2009

Item relating to Department of Labour in Schedule 1A: omit from the item relating to
Death information “limited term permits or” and substitute “temporary entry class”.
Care of Children Act 2004 (2004 No 90)

Section 106(2)(a): omit “political refugees or political asylum” and substitute “refu-
gees or protected persons”.

Children, Young Persons, and Their Families Act 1989 (1989 No 24)

Section 244: repeal and substitute:

244 Immigration Act 2009 (other than sections 342 to 354) not affected
Nothing in sections 214 to 243 limits or affects any provision of the Immigra-
tion Act 2009 other than sections 342 to 354 (offence provisions) of that Act.
Citizenship Act 1977 (1977 No 61)

Section 3(2B)(a) and (b): omit “Immigration Act 1987 and substitute “Immigration
Act 2009” in each case.

Section 6(1)(b)(ii) and (6)(b): omit “Immigration Act 1987 and substitute “Immigra-
tion Act 2009 in each case.

Section 8(2)(a) and (b): omit “Immigration Act 1987 and substitute “Immigration
Act 2009 in each case.

Section 8(3)(a): repeal and substitute:
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Citizenship Act 1977 (1977 No 61)—continued

(a) conditions have been imposed under the Immigration Act 2009 on the
person’s entitlement to reside in New Zealand indefinitely; and

Section 8(3)(b): omit “requirements” and substitute “conditions”.

Section 8(7)(a)(ii): omit “Immigration Act 1987 and substitute “Immigration Act
2009”.

Section 26B(1): omit “Department of Labour” and substitute “department that is, with
the authority of the Prime Minister, for the time being responsible for the administra-
tion of the Immigration Act 2009”.

Section 26B(1): omit “Immigration Act 1987” and substitute “Immigration Act
2009,

Citizenship Amendment Act 2005 (2005 No 43)
Section 17(2)(d)(i): repeal and substitute:

(i)  includes time spent in New Zealand before the commencement of
the Immigration Act 2009 while holding a valid immigration per-
mit or being exempt from the requirement to hold a permit, and
time spent in New Zealand after the commencement of that Act
while holding a valid visa; but

Section 17(3)(b): repeal and substitute:

(b)  became so entitled on or after the date of commencement of this Act pur-
suant to an application made under the Immigration Act 1987 or the
Immigration Act 2009.

Citizenship (Western Samoa) Act 1982 (1982 No 11)

Section 7(1)(b)(ii): omit “Immigration Act 1987” and substitute “Immigration Act
2009”.

Section 8(2): omit “section 7 of the Immigration Act 1987 and substitute “section 15
of the Immigration Act 2009”.

Civil Aviation Act 1990 (1990 No 98)

Section 53A(1)(b): omit “a permanent resident of”” and substitute “normally resident

14?0

m.

Corrections Act 2004 (2004 No 50)

Section 3(1): omit “Immigration Act 1987” from paragraph (c)(ii) of the definition of
offender and substitute “Immigration Act 2009”.

Section 66(1) and (2): omit “Immigration Act 1987 and substitute “Immigration Act
2009 in each case.

Section 181(1): repeal and substitute:
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Corrections Act 2004 (2004 No 50)—continued

(1)  The purpose of this section is to facilitate the disclosure of information by the
department to the department of State for the time being responsible for the
administration of the Immigration Act 2009 (the responsible department), for
the purpose of assisting the Minister of Immigration or an immigration officer
to exercise any power conferred by that Act to determine whether a person is
liable for deportation or to deport any person.

Section 181(2), (4), and (5): omit “Department of Labour” in each place where it
appears and substitute in each case “responsible department”.

Section 203(a): omit “Immigration Act 1987” and substitute “Immigration Act 2009”.

Crimes (Internationally Protected Persons, United Nations and Associated
Personnel, and Hostages) Act 1980 (1980 No 44)

Section 17: omit “Immigration Act 1987 and substitute “Immigration Act 2009”.

Crimes of Torture Act 1989 (1989 No 106)

Section 16: omit “Immigration Act 1987” from paragraph (g) of the definition of
place of detention and substitute “Immigration Act 2009”.

Customs and Excise Act 1996 (1996 No 27)

Section 32B: omit “Immigration Act 1987 in each place where it appears and substi-
tute in each case “Immigration Act 2009”.

Section 175C(1)(b)(iv): repeal and substitute:
(iv) section 342(1)(c) or 345(1) of the Immigration Act 2009:
Section 280(4): repeal and substitute:

(4) Nothing in subsection (3) applies in respect of persons who are exempted by
regulations or a special direction made under the Immigration Act 2009 from,
as the case may require, the requirement to—

(a) apply for a visa or entry permission in the prescribed manner under sec-
tion 103(1)(b), (c), and (d) of that Act; or

(b) complete documentation on departure from New Zealand under section
119(1)(c) of that Act.

Education Act 1964 (1964 No 135)

Section 2(1): repeal the definition of domestic student and substitute:
domestic student, at any time, means a person who is then—
(@) aNew Zealand citizen; or

(b)  the holder of a residence class visa granted under the Immigration Act
2009; or

(c) aperson of a class or description of persons required by the Minister, by
notice in the Gazette, to be treated as if they are not foreign students
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Education Act 1989 (1989 No 80)

Section 2(1): repeal the definition of domestic student and substitute:
domestic student, at any time, means a person who is then—
(a) aNew Zealand citizen; or

(b)  the holder of a residence class visa granted under the Immigration Act
2009 who satisfies the criteria (if any) prescribed by regulations made
under subsection (4); or

(c) aperson of a class or description of persons required by the Minister, by
notice in the Gazette, to be treated as if they are not foreign students

Section 2(4): omit “residence permit under the Immigration Act 1987 and substitute
“residence class visa granted under the Immigration Act 2009”.

Section 60: repeal the definition of foreign student and substitute:
foreign student means a person who is not a New Zealand citizen and is—

(a)  aperson to whom section 15 or 16 of the Immigration Act 2009 applies;
or

(b) a person obliged by or under that Act or any other enactment to leave
New Zealand immediately by or within a specified time; or

(c) treated for the purposes of that Act as being unlawfully in New Zealand
Section 103(1)(e): repeal and substitute:
(e) isnota New Zealand citizen, and is—

(i)  a person to whom section 15 or 16 of the Immigration Act 2009
applies; or

(1))  a person obliged by or under that Act or any other enactment to
leave New Zealand immediately by or within a specified time
(being a time that, when specified, was less than 12 months); or

(i) treated for the purposes of that Act as being unlawfully in New
Zealand—

Section 159(1): repeal the definition of domestic student and substitute:
domestic student, at any time, means a person who is then—
(a) aNew Zealand citizen; or

(b)  the holder of a residence class visa granted under the Immigration Act
2009 who satisfies the criteria (if any) prescribed by regulations made
under subsection (4); or

(c) aperson of a class or description of persons required by the Minister, by
notice in the Gazette, to be treated as if they are not foreign students

Section 159(4): omit “residence permit under the Immigration Act 1987 and substi-
tute “residence class visa granted under the Immigration Act 2009”.
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Education Act 1989 (1989 No 80)—continued

Section 236B(1): omit “paragraph (a) of the definition of that term in section 2(1) of
the Immigration Act 1987 and substitute “section 4 of the Immigration Act 2009”.

Electoral Act 1993 (1993 No 87)
Section 73(a) and (b): repeal and substitute:

(2)
(b)

resides in New Zealand; and

1S not—

(@)
(i)

(iii)

a person to whom section 15 or 16 of the Immigration Act 2009
applies; or

a person obliged by or under that Act to leave New Zealand
immediately or within a specified time; or

treated for the purposes of that Act as being unlawfully in New
Zealand.

Section 263 A: repeal and substitute:

263A Disclosure of immigration information for matching purposes

(M

2

378

In this section,—

immigration information, in relation to any person, means—

(2)

(b)

information concerning—

(1)

(i)

any person who the chief executive of the responsible department
believes is unlawfully in New Zealand; or

any person who is lawfully in New Zealand but only by virtue of
being the holder of a temporary entry class visa of whatever type;
and

information that, in relation to any person described in paragraph (a)(i)
or (i1), is as follows:

(1)
(i)
(1i1)
(iv)
™)

the person’s full name:

any aliases known to be used by that person:
the person’s date of birth:

the person’s address (if known):

the expiry date of any visa held by the person

responsible department means the department of State that is, with the
authority of the Prime Minister, responsible for the administration of the Immi-
gration Act 2009.

The purpose of this section is to facilitate the disclosure of information from
the responsible department to the Chief Registrar for the purposes of—
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Electoral Act 1993 (1993 No 87)—continued

3)

“)

)

(6)

(a) verifying, for the purposes of this Act, that any person registered as an
elector of an electoral district is qualified to be registered as an elector of
that electoral district:

(b)  verifying that a person registered as an elector is a person who the chief
executive of the responsible department believes to be either—

(i)  aperson who is unlawfully in New Zealand; or

(i1)) a person who is lawfully in New Zealand but only by virtue of
being the holder of a temporary entry class visa of whatever type.

For the purposes of this section, any officer or employee or agent of the respon-
sible department authorised in that behalf by the chief executive of that depart-
ment may, at the request of the Chief Registrar, supply to the Chief Registrar
any immigration information held by that department.

If, in relation to any person, immigration information is supplied to the Chief
Registrar pursuant to subsection (3), the Chief Registrar may cause a compari-
son of that information to be made with any information that is held by the
Chief Registrar and that relates to that person.

If the result of a comparison carried out pursuant to subsection (4) indicates
that any person on the electoral roll is—

(a) aperson who the chief executive of the responsible department believes
is unlawfully in New Zealand; or

(b) aperson who is lawfully in New Zealand but only by virtue of being the
holder of a temporary entry class visa of whatever type,—

the Chief Registrar must advise the Registrar of the electoral district in which
that person is registered as an elector accordingly.

Where any Registrar receives advice from the Chief Registrar under subsection
(5) that, in relation to any person, either of the circumstances referred to in sub-
section (5) applies, the Registrar must, under section 96, object to the name of
that person being on the roll for the district.

Electronic Transactions Act 2002 (2002 No 35)
Item (14) in Part 4 of the Schedule: repeal and substitute:
(14) the Refugee Status Appeals Authority, the Removal Review Authority, and the

Residence Review Board continued by, and the Immigration and Protection
Tribunal established under, the Immigration Act 2009:

Extradition Act 1999 (1999 No 55)

Section 91: omit “permit” and substitute “visa” in the section heading.

Section 91(1): omit “permit under the Immigration Act 1987 and substitute “visa
under the Immigration Act 2009”.
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Extradition Act 1999 (1999 No 55)—continued
Section 91(2): omit “Immigration Act 1987” and substitute “Immigration Act 2009”.
Section 94(3): repeal and substitute:

(3) If the Minister issues a certificate, the Minister may, if he or she thinks fit, refer
the person’s case to the Minister of Immigration for consideration under sec-
tion 61 of the Immigration Act 2009, and in that case that section applies for
the purposes of this section as if the person were a person required to hold a
visa under that Act to be in New Zealand.

Section 94(4): omit “Immigration Act 1987” and substitute “Immigration Act 2009”.
Section 94(5)(a): omit “permit” and substitute “visa”.
Section 96(8): omit “Immigration Act 1987” and substitute “Immigration Act 2009”.

Section 107: omit “Immigration Act 1987 and substitute “Immigration Act 2009”
in the section heading.

Section 107: omit “Immigration Act 1987 and substitute “Immigration Act 2009

Fisheries Act 1996 (1996 No 88)
Section 57G(1)(e): repeal and substitute:

(e) none of the individuals with control of the relevant overseas person are
individuals of the kind referred to in section 15 or 16 of the Immigration
Act 2009 (which list certain persons not eligible for visas or entry per-
mission under that Act):

Section 571: omit “Immigration Act 1987 and substitute “Immigration Act 2009”
in the section heading.

Section 571(2): repeal and substitute:

(2)  For the purposes of section 57G(1)(e), an individual is not an individual of the
kind referred to in section 15 or 16 of the Immigration Act 2009 if a special
direction referred to in section 17(1)(a) of that Act has been made permitting a
visa and entry permission to be granted to that individual under that Act.

Section 103(5)(a): omit “a work permit under the Immigration Act 1987 and substi-
tute “a temporary entry class visa with conditions that allow the person to work under
the Immigration Act 2009”.

Government Communications Security Bureau Act 2003 (2003 No 9)

Section 4: omit “residence permit under the Immigration Act 1987 from the defin-
ition of permanent resident and substitute “residence class visa under the Immigra-
tion Act 2009”.

Habeas Corpus Act 2001 (2001 No 31)
Section 8(b): omit “Immigration Act 1987 and substitute “Immigration Act 2009”.

Section 8(c): repeal and substitute:
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Habeas Corpus Act 2001 (2001 No 31)—continued

(c) the chief executive of the department of State that is, with the authority
of the Prime Minister, for the time being responsible for the administra-
tion of the Immigration Act 2009, if the detained person is alleged to be
illegally detained in custody following the exercise of powers under that
Act; or

Health Act 1956 (1956 No 65)

Section 99(1)(b): omit “Immigration Act 1987 and substitute “Immigration Act
2009,

Immigration Advisers Licensing Act 2007 (2007 No 15)

Section 5: repeal the definitions of immigration application or request and immi-
gration matter and substitute:

immigration application or request means the putting forward of any appli-
cation, request, claim, appeal, or other approach seeking to have the Minister,
the Department, the Immigration and Protection Tribunal, or an immigration
officer or a refugee and protection officer deal with an immigration matter

immigration matter means any matter arising under or concerning the appli-
cation of the Immigration Act 2009 (including any regulations or instructions
made under that Act); and includes—

(a) an application or potential application for a residence class visa, tempor-
ary entry class visa, or transit visa:

(b) arequest or potential request for a special direction:

(c) a claim for recognition as a refugee or a protected person, and any rela-
ted appeal or matter:

(d)  amatter relating to immigration sponsorship:

(e)  a matter relating to an immigration obligation:

(f)  an appeal in relation to an immigration matter
Section 5: repeal the definition of permit.

Section 5: insert “protected persons,” after “refugees,” in the definition of settlement
services (twice).

Section 5: repeal the definition of visa and substitute:
visa means a visa granted under the Immigration Act 2009
Section 7(b)(ii): repeal and substitute:

(i1)  directing a person to the Minister or the Department, or to an
immigration officer or a refugee and protection officer (within the
meaning of the Immigration Act 2009), or to a list of licensed
immigration advisers; or

Section 9(2): omit “Immigration Act 1987 and substitute “Immigration Act 2009
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Immigration Advisers Licensing Act 2007 (2007 No 15)—continued
Section 11(h): omit and substitute:
(h)  persons who provide—
(1)  immigration advice offshore; and

(i1)) advice only in respect of applications for temporary entry class
visas with conditions authorising study in New Zealand:

Section 15(1)(c) and (d): repeal and substitute:

(c) has been convicted of an offence against the Immigration Act 2009, the
Immigration Act 1987, or the Immigration Act 1964; or

(d)  has been removed or deported from New Zealand under the Immigration
Act 2009, the Immigration Act 1987, or the Immigration Act 1964; or

Section 15(2): add:

(c) any immigration officer or refugee and protection officer (as defined in
the Immigration Act 2009).

Section 91: omit “Immigration Act 1987 and substitute “Immigration Act 2009”.

Income Tax Act 2007 (2007 No 97)

Paragraph (d) of the definition of non-resident crew member in section CW 21(2):
omit “Immigration Act 1987 and substitute “Immigration Act 2009

Paragraph (c) of the definition of New Zealand resident in section MA 8: repeal and
substitute:

(c)  does not include being lawfully resident in New Zealand only because of
holding a temporary entry class visa

Injury Prevention, Rehabilitation, and Compensation Act 2001 (2001 No 49)
Section 17(1)(b): repeal and substitute:
(b) isin 1 of the following categories:
(1) aNew Zealand citizen:

(i1))  a holder of a residence class visa granted under the Immigration
Act 2009:

(iii) a person who is a spouse or a partner, child, or other dependant of
any person referred to in subparagraph (i) or (ii), and who gener-
ally accompanies the person referred to in the subparagraph.

Section 17(5): omit “Immigration Act 1987 and substitute “Immigration Act 2009”.
Section 127(2): omit “Immigration Act 1987 and substitute “Immigration Act 2009”.
Section 286(5)(g): repeal and substitute:

(g) Immigration Act 2009:
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International Crimes and International Criminal Court Act 2000 (2000 No 26)
Section 150(3): repeal and substitute:

(3) If the Minister issues a certificate, the Minister may refer the person’s case to
the Minister of Immigration for consideration under section 61 of the Immigra-
tion Act 2009, and, in that case, that section applies for the purposes of this
section as if the person were a person required to hold a visa under that Act to
be in New Zealand.

Section 150(4): omit “Immigration Act 1987 and substitute “Immigration Act 2009”.
Section 151(a)(i): omit and substitute:

(i)  the Minister of Immigration declines to grant a visa under the

Immigration Act 2009; and
Section 155: omit “permit” and substitute “visa” in the section heading.

Section 155: omit “permit under the Immigration Act 1987” and substitute “visa

under the Immigration Act 2009”.

International War Crimes Tribunals Act 1995 (1995 No 27)

Section 34(4): omit “temporary permit under the Immigration Act 1987 and substi-
tute “limited visa under the Immigration Act 2009”.

Judicature Act 1908 (1908 No 89)
Section 56CA: repeal.

KiwiSaver Act 2006 (2006 No 40)

Section 6(1)(b): omit “Immigration Act 1987” and substitute “Immigration Act
2009”.

Lawyers and Conveyancers Act 2006 (2006 No 1)

Section 335(b) and (c): omit “Immigration Act 1987 and substitute “Immigration
Act 2009 in each case.

Legal Services Act 2000 (2000 No 42)
Section 7(1)(j), (k), (1), and (m): repeal and substitute:

()  proceedings before the Immigration and Protection Tribunal, as estab-
lished by the Immigration Act 2009, in respect of appeals against deci-
sions to decline to grant recognition as a refugee or a protected person,
or decisions to cease to recognise a person as a refugee or a protected
person, as provided in sections 194(1) and 195 of that Act, or against
liability for deportation arising under section 162 of that Act:

(k)  the processing, under Part 5 of the Immigration Act 2009, of any claim
for recognition as a refugee or a protected person:

(I)  any proceedings before the District Court or High Court following an
application made under section 316 or 324 of the Immigration Act 2009:
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Legal Services Act 2000 (2000 No 42)—continued

(m)

(ma)

any appeal or review proceedings (as defined in section 4 of the Immi-
gration Act 2009) in respect of proceedings or matters to which para-
graph (j) or (k) applies:

any proceedings or application under or in relation to the Immigration
Act 1987 for which legal aid could have been granted under any of para-
graphs (j), (k), (1), and (m) of this subsection as in force before their
repeal by the Immigration Act 2009:

Section 7(4)(f) and (g): repeal and substitute:

®

(2

any appeal to the Immigration and Protection Tribunal against a decision
concerning a residence class visa under section 187 of the Immigration
Act 2009 (or any appeal to the Residence Appeal Authority under sec-
tion 18C of the Immigration Act 1987):

any appeal to the Immigration and Protection Tribunal on humanitarian
grounds against liability for deportation by a person liable for deport-
ation under section 154 of the Immigration Act 2009 (or any appeal to
the Removal Review Authority under Part 2 of the Immigration Act
1987):

Section 10(1) and (2): repeal and substitute:

(1)  Subject to subsection (2), the Agency may not grant legal aid in respect of—

(2)

(b)

proceedings involving a decision under the Immigration Act 2009 in
relation to a person who—

(i)  is unlawfully in New Zealand in terms of that Act; or

(i1)  is lawfully in New Zealand only by being the holder of a tempor-
ary entry class visa granted under that Act; or

(iii)) is not in New Zealand and—
(A) isnota New Zealand citizen; or
(B) does not hold a residence class visa granted under that Act:

proceedings involving a decision or matter under the Immigration Act
1987 in relation to a person who—

(i)  was unlawfully in New Zealand in terms of that Act; or

(1)  not having been granted legal aid for the purpose of any particular
proceedings in New Zealand before the person arrived in New
Zealand, was lawfully in New Zealand only by virtue of being the
holder of a temporary permit or a limited purposes permit.

(2)  Subsection (1) does not apply in respect of—

(a)
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Legal Services Act 2000 (2000 No 42)—continued
(b)  proceedings specified in section 7(1)(j) to (ma) of this Act.

Lincoln University Act 1961 (1961 No 52)
Section 2(1): repeal the definition of foreign student and substitute:
foreign student means a person who is not a New Zealand citizen and is—

(a) aperson to whom section 15 or 16 of the Immigration Act 2009 applies;
or

(b) a person obliged by or under that Act or any other enactment to leave
New Zealand immediately or within a specified time; or

(c) treated for the purposes of that Act as being unlawfully in New Zealand

Maritime Crimes Act 1999 (1999 No 56)

Section 19: repeal and substitute:

19 Immigration Act 2009 not limited
This Act does not limit the Immigration Act 2009.

Maritime Security Act 2004 (2004 No 16)
Section 59(1)(a)(ii)(D): repeal and substitute:
(D) the department of State that, with the authority of the Prime

Minister, is for the time being responsible for the adminis-
tration of the Immigration Act 2009; and

Massey University Act 1963 (1963 No 7)

Section 2(1): repeal the definition of foreign student and substitute:

foreign student means a person who is not a New Zealand citizen and is—

(a) aperson to whom section 15 or 16 of the Immigration Act 2009 applies;
or

(b) a person obliged by or under that Act or any other enactment to leave
New Zealand immediately or within a specified time; or

(c) treated for the purposes of that Act as being unlawfully in New Zealand

Mutual Assistance in Criminal Matters Act 1992 (1992 No 86)

Section 13(1): omit “temporary permit under the Immigration Act 1987 and substi-
tute “temporary visa under the Immigration Act 2009”.

Section 42(5): omit “temporary permit under the Immigration Act 1987 and substi-
tute “temporary visa under the Immigration Act 2009”.

New Zealand Security Intelligence Service Act 1969 (1969 No 24)

Section 2: repeal the definition of permanent resident and substitute:
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New Zealand Security Intelligence Service Act 1969 (1969 No 24)—continued

permanent resident means a person who is in New Zealand and who is the
holder, or is deemed to be the holder, of a residence class visa under the Immi-
gration Act 2009

Section 4(1)(bc): omit “Immigration Act 1987” and substitute “Immigration Act
2009”.

Official Information Act 1982 (1982 No 156)

Section 2: repeal the definition of permanent resident of New Zealand and substi-
tute:

permanent resident of New Zealand means a person who—
(a) resides in New Zealand; and
(b) isnot—
(i)  a person to whom section 15 or 16 of the Immigration Act 2009

applies (except if the person has been granted a visa or entry per-
mission in accordance with section 17 of that Act); or

(i1) a person obliged by or under that Act to leave New Zealand
immediately or within a specified time; or

(i) treated for the purposes of that Act as being unlawfully in New
Zealand

Overseas Investment Act 2005 (2005 No 82)
Section 6(2)(a): repeal and substitute:

(@) holds a residence class visa granted under the Immigration Act 2009;
and

Section 16(1)(d): repeal and substitute:

(d) the relevant overseas person is not, or (if that person is not an individual)
each individual with control of the relevant overseas person is not, an
individual of a kind referred to in section 15 or 16 of the Immigration
Act 2009 (which sections list certain persons not eligible for visas or
entry permission under that Act):

Section 18(1)(d): repeal and substitute:

(d) the relevant overseas person is not, or (if that person is not an individual)
each individual with control of the relevant overseas person is not, an
individual of a kind referred to in section 15 or 16 of the Immigration
Act 2009 (which sections list certain persons not eligible for visas or
entry permission under that Act).

Section 19: omit “Immigration Act 1987 and substitute “Immigration Act 2009”
in the section heading.

Section 19(2): repeal and substitute:
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Overseas Investment Act 2005 (2005 No 82)—continued

2

For the purposes of sections 16(1)(d) and 18(1)(d), an individual is not an indi-
vidual of a kind referred to in section 15 or 16 of the Immigration Act 2009 if a
special direction referred to in section 17(1)(a) of that Act has been made per-
mitting a visa or entry permission to be granted to that individual.

Parole Act 2002 (2002 No 10)

Section 55: repeal and substitute:

55
(1)

2

3)
“)

)

(6)

Offenders may be released early for deportation

The Minister of Immigration may, in the Minister’s absolute discretion as
defined in section 11 of the Immigration Act 2009, give the manager of a
prison a written notice ordering the release of an offender into the custody of a
constable or immigration officer if subsections (3) to (7) apply to the offender.

The chief executive may give the manager of a prison a written notice ordering
the release of an offender into the custody of a constable or immigration officer
at a time within 28 days preceding the offender’s statutory release date if sub-
sections (3) to (6) apply to the offender. This subsection does not limit subsec-
tion (1).

The offender must be serving a sentence of imprisonment in the prison.
The offender—
(a) must have been sentenced to 2 years or less; or
(b) must have—
(i)  been sentenced to more than 2 years; and

(i1))  served either 2 years or one-third of the sentence, whichever is
shorter; or

(c) must have—
(i)  received an indeterminate sentence; and
(i1)  served at least 2 years.
The offender must be—
(a) liable for deportation under section 154 of the Immigration Act 2009; or

(b) the subject of a deportation order under section 163 of the Immigration
Act 2009; or

(c) the subject of a deportation liability notice under the Immigration Act
2009; or

(d)  the subject of a removal order under the Immigration Act 1987; or
(e)  the subject of a deportation order under the Immigration Act 1987.
The offender must be described by one of the following:
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Parole Act 2002 (2002 No 10)—continued

(@) he or she has no right of appeal against his or her liability for deport-
ation:

(b)  he or she has a right of appeal but has not made an appeal and the time
for making an appeal has expired:

(c) he or she made an appeal that has been determined by the upholding of
the liability for deportation.

(7)  The offender must not pose an undue risk to the safety of the community into
which he or she is to be deported, as established to the Minister’s satisfaction.

55A Implementation of early release for deportation
(1) A notice under section 55(1) or (2) is sufficient authority for the manager,—

(a) if requested by an immigration officer, to release the offender and
deliver him or her into the custody of an immigration officer for deten-
tion under section 312 of the Immigration Act 2009; or

(b) ifrequested by a constable, to release the offender and deliver him or her
into the custody of a constable for arrest and detention under section 313
of the Immigration Act 2009.

(2) The offender must be returned to the custody of the manager if the circum-
stances in section 336(1) of the Immigration Act 2009 arise.

(3) The warrant by which an offender was originally committed to the prison is
deemed to be still in force for the purpose of his or her return to custody under
subsection (2).

(4) This section applies to an offender returned to custody under subsection (2)
until he or she is finally deported.

55B Offenders released early remain offenders under New Zealand law

The following apply to an offender released and deported under sections 55
and 55A:

(a)  his or her sentence continues to run; and

(b)  he or she is liable to resume serving the sentence if he or she returns to
New Zealand before the sentence expiry date.

Passports Act 1992 (1992 No 92)
Section 2: repeal the definition of refugee and substitute:
refugee means a person who—

(a) has been—

(i)  recognised by a refugee and protection officer or the Immigration
and Protection Tribunal as a refugee within the meaning of the
Immigration Act 2009; or
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Passports Act 1992 (1992 No 92)—continued

(i1)  recognised outside New Zealand as a refugee under the Refugee
Convention (as defined in section 4 of the Immigration Act 2009)
and brought to New Zealand under a government mandated pro-
gramme on the basis of that recognition; or

(ii1) determined, before the date fixed under section 2(1) of the Immi-
gration Act 2009 for the coming into force of that Act, to be a ref-
ugee in accordance with the Refugee Convention (as defined in
section 2(1) of the Immigration Act 1987); or

(iv) granted a permit by the Minister of Immigration or an immigra-
tion officer under the Immigration Act 1987 on the basis that he or
she was mandated as a refugee by the United Nations High Com-
missioner for Refugees; or

(v)  recognised, before 1 January 1991, as a refugee by the Interde-
partmental Committee on Refugees; and

(b)  continues to be recognised as a refugee in New Zealand

Pitcairn Trials Act 2002 (2002 No 83)

Section 10: repeal and substitute:

10

(M

2

3)

“)

)

Limited visas under Immigration Act 2009 for certain participants in
trials

If this section applies to a person, the Minister (as defined in section 4 of the
Immigration Act 2009) or an immigration officer may, if he or she thinks fit,
grant a limited visa (or a further limited visa, if appropriate) and entry permis-
sion to the person under the Immigration Act 2009.

This section applies to a person only if—
(a)  the person is a person specified in section 11; and
(b)  the person is coming to, or is in, New Zealand; and

(c) the person is not a New Zealand citizen or a person who already holds a
visa (other than a transit visa) granted under the Immigration Act 2009;
and

(d) the person’s presence in New Zealand is or will be necessary or desirable
in connection with a purpose specified in section 12.

This section applies whether or not the person concerned applies for, or con-
sents to the granting of, the visa or entry permission, and despite anything to
the contrary in any provision of the Immigration Act 2009 that relates to the
granting of limited visas.

The grant of a visa or entry permission under this section and the Immigration
Act 2009 does not affect the application of that Act to the person concerned.

Subsection (4) is subject to subsection (3) and section 13.
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Pitcairn Trials Act 2002 (2002 No 83)—continued

Section 13: repeal and substitute:

13 Expiry of limited visa and liability for deportation may be effective
immediately upon giving or service of notice

(1)  This section applies to the holder of a limited visa (or further limited visa)
granted in accordance with section 10 if—

(a) an immigration officer is, under section 84(2) of the Immigration Act
2009 (as applied by section 10 of this Act), to give the holder a notice
specifying an expiry date for the visa that is a date earlier than the latest
date on which the visa will expire; or

(b)  the holder of the visa is determined to be liable for deportation under
section 157(1) of the Immigration Act 2009 (as applied by section 10 of
this Act).

(2) In the situation in subsection (1)(a), the notice specifying an earlier expiry date
for the visa may, despite section 84(2) of the Immigration Act 2009, specify an
earlier expiry date that is a date (for example, the date upon which the notice is
given to the holder) sooner than 14 days after the notice is given to the holder.

(3) In the situation in subsection (1)(b), the deportation liability notice given under
section 170 of the Immigration Act 2009 must notify the holder that the holder
is immediately liable for deportation.

Section 14(1)(b): repeal and substitute:
(b)  Immigration Act 2009:

Section 62(5)(b) and (7): omit “Immigration Act 1987” and substitute in each case
“Immigration Act 2009”.

Section 66(4) and (5): omit “Immigration Act 1987 in each place where it appears
and substitute in each case “Immigration Act 2009”.

Privacy Act 1993 (1993 No 28)

Section 2: repeal the definition of permanent resident of New Zealand and substi-
tute:

permanent resident of New Zealand means a person who—
(a) resides in New Zealand; and
(b) isnot—
(i)  a person to whom section 15 or 16 of the Immigration Act 2009

applies (except if the person has been granted a visa or entry per-
mission in accordance with section 17 of that Act); or

(i1) a person obliged by or under that Act to leave New Zealand
immediately or within a specified time; or
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Privacy Act 1993 (1993 No 28)—continued

(i) treated for the purposes of that Act as being unlawfully in New
Zealand

Section 97: repeal paragraph (g) of the definition of adverse action and substitute:

(g) to make a deportation order in relation to the individual, to serve the
individual with a deportation liability notice, or to deport the individual
from New Zealand

Schedule 3: omit the item relating to the Immigration Act 1987 and substitute:
Immigration Act 2009 Sections 294, 295, 298, 299, and 300

Prostitution Reform Act 2003 (2003 No 28)

Section 19: repeal and substitute:

19  Application of Immigration Act 2009

(1) No visa may be granted under the Immigration Act 2009 to a person on the
basis that the person—

(a)  has provided, or intends to provide, commercial sexual services; or

(b) has acted, or intends to act, as an operator of a business of prostitution;
or

(c) has invested, or intends to invest, in a business of prostitution.

(2) Itis a condition of every temporary entry class visa granted under the Immigra-
tion Act 2009 that the holder of the visa may not, while in New Zealand,—

(a) provide commercial sexual services; or
(b) act as an operator of a New Zealand business of prostitution; or
(c) investin a New Zealand business of prostitution.

(3) It is sufficient reason for the Minister of Immigration or an immigration officer
to determine that a temporary entry class visa holder is liable for deportation
under section 157 of the Immigration Act 2009 if the Minister or the officer
believes, on reasonable grounds, that the holder is engaged in any of the things
listed in subsection (2)(a) to (¢) of this section.

(4)  Any conditions of a resident visa are deemed not to have been met and the resi-
dent is liable for deportation under section 159 of the Immigration Act 2009 if
the Minister of Immigration or an immigration officer determines that the
holder of a resident visa acts as an operator of, or invests in, a New Zealand
business of prostitution.

(5)  This section applies to all visas and permits held and all requirements and con-
ditions imposed under the Immigration Act 1987 or the Immigration Act 2009,
whether granted or imposed before or after the commencement of this section.
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Ship Registration Act 1992 (1992 No 89)

Section 8(2)(ba) and (c): omit “Immigration Act 1987 and substitute “Immigration
Act 2009” in each case.

Social Security Act 1964 (1964 No 136)
Section 74AA(1): repeal and substitute:

(1) A person who applies for a benefit of a kind stated in subsection (2) after
27 May 2007 is not eligible for it unless he or she—

(a) is a New Zealand citizen, or is a person who holds a residence class visa
under the Immigration Act 2009; and

(b) is ordinarily resident in New Zealand when he or she first applies for the
benefit; and

(c)  except in the case of a person who is recognised as a refugee or a protec-
ted person in New Zealand under the Immigration Act 2009, has resided
continuously in New Zealand for a period of at least 2 years at any one
time after the day on which paragraph (a) first applied to him or her.

Section 74A(1): repeal and substitute:
(1) A person is not entitled to receive a benefit who is—
(a)  unlawfully resident or present in New Zealand; or

(b) lawfully resident or present in New Zealand but only by virtue of hold-
ing a temporary entry class visa.

(1A) Despite subsection (1), the chief executive may grant an emergency benefit
under section 61 or temporary additional support under section 61G, or may
continue, under section 23 of the Social Security (Working for Families)
Amendment Act 2004, a special benefit already granted to the person if the
chief executive is satisfied that the person is—

(a) a person lawfully present in New Zealand who is awaiting the outcome
of his or her claim for recognition as a refugee or a protected person; or

(b) aperson who is recognised as a refugee or a protected person; or

(c) a person applying for a residence class visa under the Immigration Act
2009 who is compelled to remain in New Zealand because of unforeseen
circumstances.

Section 74A(3)(b)(ii): omit “one of the permits listed in paragraph (b) of subsection
(1)” and substitute “holding a temporary entry class visa”.

Section 74A(4): omit “any of paragraphs (c), (d), or (e) of subsection (1) and substi-
tute “subsection (1A)”.

Summary Proceedings Act 1957 (1957 No 87)
Schedule 1, Part 2: omit the item relating to the Immigration Act 1987 and substitute:
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Summary Proceedings Act 1957 (1957 No 87)—continued

Title of Act Section of Act Offence
Immigration Act 2009 342(1)(b) Using false or misleading document
or information

343(1)(a) Assisting person to be or remain
unlawfully in New Zealand, or
breach visa conditions

343(1)(b) Assisting person to unlawfully enter
New Zealand

343(1)(c) Assisting completion of arrival
document in false or misleading
manner

345 Improper use of document relating

to another person or forged or
fraudulently obtained

348 Modifying form after completion
and signing

Tax Administration Act 1994 (1994 No 166)
Section 241(4): omit “Immigration Act 1987 and substitute “Immigration Act 2009”.

Trade in Endangered Species Act 1989 (1989 No 18)

Section 28(1): omit “or permanent resident or intending resident” and substitute “,
person resident in New Zealand, or person intending to reside in New Zealand”.

University of Auckland Act 1961 (1961 No 50)
Section 2(1): repeal the definition of foreign student and substitute:
foreign student means a person who is not a New Zealand citizen and is—

(a) aperson to whom section 15 or 16 of the Immigration Act 2009 applies;
or

(b) a person obliged by or under that Act or any other enactment to leave
New Zealand immediately or within a specified time; or

(c) treated for the purposes of that Act as being unlawfully in New Zealand

University of Canterbury Act 1961 (1961 No 49)
Section 2(1): repeal the definition of foreign student and substitute:
foreign student means a person who is not a New Zealand citizen and is—

(a) aperson to whom section 15 or 16 of the Immigration Act 2009 applies;
or

(b) a person obliged by or under that Act or any other enactment to leave
New Zealand immediately or within a specified time; or

(c) treated for the purposes of that Act as being unlawfully in New Zealand

University of Otago Amendment Act 1961 (1961 No 48)

Section 2(1): repeal the definition of foreign student and substitute:
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University of Otago Amendment Act 1961 (1961 No 48)—continued

foreign student means a person who is not a New Zealand citizen and is—

(2)

(b)

(c)

a person to whom section 15 or 16 of the Immigration Act 2009 applies;
or

a person obliged by or under that Act or any other enactment to leave
New Zealand immediately or within a specified time; or

treated for the purposes of that Act as being unlawfully in New Zealand

University of Waikato Act 1963 (1963 No 8)

Section 2(1): repeal the definition of foreign student and substitute:

foreign student means a person who is not a New Zealand citizen and is—

(2)

(b)

(c)

a person to whom section 15 or 16 of the Immigration Act 2009 applies;
or

a person obliged by or under that Act or any other enactment to leave
New Zealand immediately or within a specified time; or

treated for the purposes of that Act as being unlawfully in New Zealand

Victims’ Rights Act 2002 (2002 No 39)

Section 39: repeal and substitute:

39
(D

2

394

Notice of proposal to cancel or suspend liability for deportation

The chief executive of the department of State that is, with the authority of the
Prime Minister, for the time being responsible for the administration of the
Immigration Act 2009 must perform the actions in subsection (2) if—

(2)

(b)

a person is liable for deportation under the Immigration Act 2009 as a
result of any criminal offending; and

the Minister of Immigration is considering cancelling or suspending the
person’s liability for deportation or the person appeals against his or her
liability for deportation to the Immigration and Protection Tribunal.

If subsection (1) applies, the chief executive must—

(a)

(b)

advise each specified person (as defined in subsection (4)) that—

(i)  the Minister is considering suspending or cancelling the liability
for deportation of the criminal offender; or

(i)  the criminal offender has appealed against his or her liability for
deportation to the Immigration and Protection Tribunal; and

ask the specified person to provide the current address of the victim of
the offence to the chief executive if that address—

(1)  has been given or forwarded to the specified person under section
31 or 33; and

(i)  has not been forwarded by the specified person under section 33.
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Victims’ Rights Act 2002 (2002 No 39)—continued

3)

“)

)

(6)

Each specified person must, as soon as practicable after receiving a request
under subsection (2)(b), consider, respond to, and, if possible, comply with that
request.

For the purposes of subsection (2), each of the following persons is a specified
person:

(a) the Commissioner of Police:

(b) the chief executive of the Department of Corrections:

(c)  the Director-General of Health.

If the victim’s address is given to the chief executive under subsection (2),—

(a) the chief executive must, if practicable, give the victim notice that the
Minister is considering cancelling or suspending the deportation liability
of the offender under section 172 of the Immigration Act 2009; and

(b) if a deportation liability notice has been served and the offender con-
cerned appeals against that liability for deportation on humanitarian
grounds under section 206 of that Act, the chief executive must give the
victim’s address to the Immigration and Protection Tribunal, and that
Tribunal must give the victim prior notice of the hearing of the appeal.

Failure to comply with subsection (2) or (5) does not invalidate any decision of
the kind referred to in subsection (5)(a) or a decision on an appeal of the kind
referred to in subsection (5)(b).

Section 48: repeal and substitute:

48

Victim may make submission on consideration of cancellation or
suspension of liability for deportation, or offender’s appeal against
deportation

A victim to whom this section applies may make submissions to the Minister
of Immigration and to the Immigration and Protection Tribunal, in accordance
with sections 173 and 208 of the Immigration Act 2009.

Victoria University of Wellington Act 1961 (1961 No 51)

Section 2(1): repeal the definition of foreign student and substitute:

foreign student means a person who is not a New Zealand citizen and is—

(a) aperson to whom section 15 or 16 of the Immigration Act 2009 applies;
or

(b) a person obliged by or under that Act or any other enactment to leave
New Zealand immediately or within a specified time; or

(c) treated for the purposes of that Act as being unlawfully in New Zealand
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Schedule 4
Regulations, rules, and orders amended
5 406(2)

Corrections Regulations 2005 (SR 2005/53)

Regulation 70(6): omit “Immigration Act 1987” and substitute “Immigration Act
2009

Regulation 184: omit “Immigration Act 1987 and substitute “Immigration Act
2009 in the regulation heading.

Regulation 184: omit “Immigration Act 19877 and substitute “Immigration Act
2009,

Regulation 188(2): omit “Immigration Act 1987” and substitute “Immigration Act
2009

Regulation 193(1)(c) and (2): omit “Immigration Act 1987 and substitute in each
case “Immigration Act 2009”.

Customs and Excise Regulations 1996 (SR 1996/232)
Regulation 2: revoke the definition of certificate of identity and substitute:

certificate of identity has the same meaning as in section 4 of the Immigration
Act 2009

Diplomatic Privileges (EC) Order 2004 (SR 2004/56)

Clause 3(1): revoke paragraph (a) of the definition of New Zealand national and
substitute:

(a) a New Zealand citizen or the holder of a residence class visa under the
Immigration Act 2009; and

Clause 3(1): revoke the definition of permanent resident.

Diplomatic Privileges (International Criminal Court) Order 2004 (SR 2004/79)
Clause 3: revoke the definition of permanent resident and substitute:

permanent resident means a person who is the holder of a residence class visa
under the Immigration Act 2009

Health Entitlement Cards Regulations 1993 (SR 1993/169)

Regulation 2(1): revoke the definition of ordinarily resident in New Zealand and
substitute:

ordinarily resident in New Zealand, in relation to any person, includes a per-
son who the Director-General is satisfied is in the process of claiming recogni-
tion as a refugee or a protected person in New Zealand; but does not include
any other person—

(a)  unlawfully resident or present in New Zealand; or
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Health Entitlement Cards Regulations 1993 (SR 1993/169)—continued

(b) lawfully resident or present in New Zealand only by virtue of holding a
temporary entry class visa or transit visa

Health (Quarantine) Regulations 1983 (SR 1983/52)
Regulation 27: omit “Immigration Act 1964” and substitute “Immigration Act 2009”.

Land Transport (Driver Licensing) Rule 1999 (SR 1999/100)

Rule 10(1)(f): omit “section 2(1) of the Immigration Act 1987 and substitute “sec-
tion 4 of the Immigration Act 2009”.

Land Transport Rule 32006/1: Frontal Impact 2001
Definition of Immigrant’s vehicle in Part 2: revoke and substitute:
immigrant’s vehicle means a Class MA, MB, or MC motor vehicle that is—

(a) imported into New Zealand by a New Zealand citizen, or a New Zealand
resident, who has lived outside New Zealand for a period of not less than
21 months before the date of his or her arrival in or return to New Zea-
land; and

(b) identified in writing and in accordance with Schedule 1 by the Director,
or by an organisation appointed by the Director under 4.6(5), as being an
immigrant’s vehicle

Definition of New Zealand resident in Part 2: revoke and substitute:

New Zealand resident means a person who holds a residence class visa under
the Immigration Act 2009

Clause 2(a) of Schedule 1: revoke and substitute:
(a) beaNew Zealand citizen or a New Zealand resident; and
Clause 3(a) of Schedule 1: revoke and substitute:

(a) beaNew Zealand citizen or a New Zealand resident; and

Sale of Liquor Regulations 1990 (SR 1990/61)

Regulation 21C(f): omit “section 2(1) of the Immigration Act 1987 and substitute
“section 4 of the Immigration Act 2009”.

Regulation 21C(g): revoke.

Social Security (SuperGold Card) Regulations 2007 (SR 2007/209)
Regulation 9(b): revoke and substitute:

(b)  is the holder of a residence class visa granted under the Immigration Act
20009.

Social Security (Temporary Additional Support) Regulations 2005 (SR 2005/334)
Regulation 10A: revoke and substitute:

397


http://legislation.govt.nz/pdflink.aspx?id=DLM85456
http://legislation.govt.nz/pdflink.aspx?id=DLM281326
http://legislation.govt.nz/pdflink.aspx?id=DLM135959
http://legislation.govt.nz/pdflink.aspx?id=DLM135959
http://legislation.govt.nz/pdflink.aspx?id=DLM443931
http://legislation.govt.nz/pdflink.aspx?id=DLM363266

Reprinted as at
Schedule 4 Immigration Act 2009 26 November 2018

Social Security (Temporary Additional Support) Regulations 2005 (SR 2005/334)
—continued

10A Variation of upper limit for persons awaiting decision on refugee or
protected person claims, refugees and protected persons, and certain
applicants for residence class visas

(1)  Subclause (2) applies, instead of regulation 10(3), when calculating under regu-
lation 10(1) the amount of temporary additional support that may be granted
per week to a person who the chief executive is satisfied is—

(a) aperson of the kind referred to in section 74A(1)(c) of the Act (a person
lawfully present in New Zealand awaiting the outcome of his or her
claim for recognition as a refugee or a protected person in New Zea-
land); or

(b) a person referred to in section 74A(1)(d) of the Act (a person who is
recognised as a refugee or a protected person in New Zealand); or

(c)  a person referred to in section 74A(1)(e) of the Act (a person applying
for a residence class visa under the Immigration Act 2009 who is com-
pelled to remain in New Zealand through some unforeseen circum-
stances).

(2)  The upper limit is the higher of—

(a)  the appropriate maximum rate of accommodation supplement that would
be applicable if section 74A(1) of the Act did not prohibit the person
receiving a benefit; and

(b) the upper limit in regulation 10(3).

Student Allowances Regulations 1998 (SR 1998/277)
Regulation 12(1)(a): revoke and substitute:
(@) heorshe—
(i)  is a New Zealand citizen; or

(i1)  satisfies the chief executive that he or she is ordinarily resident in
New Zealand, has lived in New Zealand for at least 2 years, and
has been entitled under the Immigration Act 2009 to reside indef-
initely in New Zealand for at least 2 years; or

(i)  satisfies the chief executive that he or she is a refugee or a protec-
ted person and is entitled under the Immigration Act 2009 to
reside indefinitely in New Zealand; and

United Nations Sanctions (Al-Qaida and Taliban) Regulations 2007 (SR
2007/356)

Regulation 13(2) and (3): revoke and substitute:
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United Nations Sanctions (Al-Qaida and Taliban) Regulations 2007 (SR
2007/356)—continued

(2) A visa may be granted under the Immigration Act 2009 to a person who is a
specified entity only on the advice of the Secretary of Foreign Affairs and
Trade that the visa is consistent with subclause (1).

(3)  This regulation operates in addition to the requirements of the Immigration Act
2009 and any regulations made under that Act.

United Nations Sanctions (Cote d’Ivoire) Regulations 2005 (SR 2005/339)
Regulation 13(3) and (4): revoke and substitute:

(3) A visa may be granted under the Immigration Act 2009 to a designated person
only on the advice of the Secretary of Foreign Affairs and Trade that the visa is
consistent with subclause (1).

(4)  This regulation operates in addition to the requirements of the Immigration Act
2009 and of any regulations made under that Act.

United Nations Sanctions (Democratic People’s Republic of Korea) Regulations
2006 (SR 2006/382)
Regulation 17(3) and (4): revoke and substitute:

(3) A visa may be granted under the Immigration Act 2009 to a designated person
only on the advice of the Secretary of Foreign Affairs and Trade that the visa is
consistent with subclause (1).

(4)  This regulation operates in addition to the requirements of the Immigration Act
2009 and any regulations made under that Act.

United Nations Sanctions (Democratic Republic of the Congo) Regulations 2004
(SR 2004/465)

Regulation 12D(4) and (5): revoke and substitute:

(4) A visa may be granted under the Immigration Act 2009 to a designated person
only on the advice of the Secretary of Foreign Affairs and Trade that the visa is
consistent with subclause (1).

(5) This regulation operates in addition to the requirements of the Immigration Act
2009 and any regulations made under that Act.

United Nations Sanctions (Iran) Regulations 2007 (SR 2007/74)
Regulation 16B(4) and (5): revoke and substitute:

(4) A visa may be granted under the Immigration Act 2009 to a designated person
only on the advice of the Secretary of Foreign Affairs and Trade that the visa is
consistent with subclause (1).

(5) This regulation operates in addition to the requirements of the Immigration Act
2009 and any regulations made under that Act.
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United Nations Sanctions (Lebanon) Regulations 2008 (SR 2008/262)
Regulation 17(4) and (5): revoke and substitute:

(4) A visa may be granted under the Immigration Act 2009 to a designated person
only on the advice of the Secretary of Foreign Affairs and Trade that the visa is
consistent with subclause (1).

(5) This regulation operates in addition to the requirements of the Immigration Act
2009 and any regulations made under that Act.

United Nations Sanctions (Liberia) Regulations 2001 (SR 2001/134)
Regulation 16(2) and (3): revoke and substitute:

(2) A visa may be granted under the Immigration Act 2009 to a designated person
only on the advice of the Secretary of Foreign Affairs and Trade that the visa is
consistent with subclause (1).

(3)  This regulation operates in addition to the requirements of the Immigration Act
2009 and of any regulations made under that Act.

United Nations Sanctions (Sierra Leone) Regulations 1997 (SR 1997/281)
Regulation 11(3A) and (4): revoke and substitute:

(3A) A visa may be granted under the Immigration Act 2009 to a designated person
only on the advice of the Secretary of Foreign Affairs and Trade that the visa is
consistent with subclause (1).

(4)  This regulation operates in addition to the requirements of the Immigration Act
2009 and any regulations made under that Act.

United Nations Sanctions (Somalia) Regulations 1992 (SR 1992/42)
Regulation 10F(4) and (5): revoke and substitute:

(4) A visa may be granted under the Immigration Act 2009 to a designated person
only on the advice of the Secretary of Foreign Affairs and Trade that the visa is
consistent with subclause (1).

(5)  This regulation operates in addition to the requirements of the Immigration Act
2009 and any regulations made under that Act.

United Nations Sanctions (Sudan) Regulations 2004 (SR 2004/466)

Regulation 13D(4) and (5): revoke and substitute:

(4) A visa may be granted under the Immigration Act 2009 to a designated person
only on the advice of the Secretary of Foreign Affairs and Trade that the visa is
consistent with subclause (1).

(5)  This regulation operates in addition to the requirements of the Immigration Act
2009 and any regulations made under that Act.
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Schedule 5
Visas corresponding to visas and permits held under former Act
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Part 1

Visas corresponding to visas held under former Act by persons who
are outside New Zealand
Visa holder is deemed to hold under this Act

Visa held under former Act

Residence visa—

(a) allowing a single journey to
New Zealand; and

(b) of limited duration

Residence visa—

(a) allowing a single journey to
New Zealand; and

(b) of limited duration; and

() that specifies requirements are
to be imposed under section
18A of the former Act on grant
of permit

Returning resident’s visa of limited
duration and residence visa—

(a) allowing a single journey to
New Zealand; and

(b) of limited duration

Returning resident’s visa of limited
duration

Returning resident’s visa of limited
duration that specifies requirements
are to be imposed under section 18A
of the former Act on grant of permit

Resident visa—

(a)

(b)

allowing travel to New Zealand for a single journey
within the period or until the date specified in the
residence visa issued under the former Act; and

if the holder is granted entry permission, allowing
stay in New Zealand

Resident visa—

(a)

(b)

allowing travel to New Zealand for a single journey
within the period or until the date specified in the
residence visa issued under the former Act; and

if the holder is granted entry permission, allowing
stay in New Zealand subject to conditions equivalent
to the requirements specified in the residence visa
issued under the former Act

Resident visa—

(a)

(b)

allowing travel to New Zealand for a single journey
within the period or until the date specified in the
residence visa issued under the former Act; and

if the holder is granted entry permission,—
(6] allowing stay in New Zealand; and

(ii) allowing further travel to New Zealand for an
unlimited number of journeys within the
period (calculated from the date entry
permission is granted) or until the date
specified in the returning resident’s visa
issued under the former Act

Resident visa—

(a)

(b)
(©)

allowing travel to New Zealand for an unlimited
number of journeys within the period or until the
date specified in the returning resident’s visa issued
under the former Act; and

allowing the holder to enter New Zealand; and

allowing the holder to stay in New Zealand

Resident visa—

(a)

allowing travel to New Zealand for an unlimited
number of journeys within the period or until the
date specified in the returning resident’s visa issued
under the former Act; and
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Visa held under former Act

Returning resident’s visa of indefinite
duration

Visitor’s visa

Student visa

Work visa

402

Visa holder is deemed to hold under this Act

(b) allowing the holder to enter New Zealand; and

(c) allowing stay in New Zealand subject to conditions
equivalent to the requirements specified in the
returning resident’s visa issued under the former Act

Permanent resident visa

Temporary visa—
(a) allowing travel to New Zealand—

1) within the period or until the date specified
in the visitor’s visa issued under the former
Act; or

(ii) for the number of journeys specified in the
visitor’s visa issued under the former Act and
within the period or until the date specified
in that visa; and

(b) if the holder is granted entry permission—

1) allowing stay in New Zealand for the period
or until the date specified in the visitor’s visa
issued under the former Act; and

(ii) subject to the condition that the holder does
not work in New Zealand (including the
territorial sea or the exclusive economic zone
of New Zealand) or study, unless the
conditions of the visitor’s visa issued under
the former Act provided otherwise; and

(iii)  subject to conditions equivalent to any
conditions specified in the visitor’s visa
issued under the former Act

Temporary visa—
(a) allowing travel to New Zealand—

(i) within the period or until the date specified
in the student visa issued under the former
Act; or

(i1) for the number of journeys specified in the
student visa issued under the former Act and
within the period or until the date specified
in that visa; and

(b) if the holder is granted entry permission, allowing
the holder to study subject to conditions equivalent
to any conditions specified in the student visa issued
under the former Act

Temporary visa—
(a) allowing travel to New Zealand—

) within the period or until the date specified
in the work visa issued under the former Act;
or

(ii) for the number of journeys specified in the
work visa issued under the former Act and
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Visa held under former Act

Limited purpose visa

Transit visa

Temporary visa granted for the
purpose of the Mutual Assistance in
Criminal Matters Act 1992

Visa holder is deemed to hold under this Act

(b)

within the period or until the date specified
in that visa; and

if the holder is granted entry permission, allowing
the holder to work in New Zealand (including the
territorial sea or the exclusive economic zone of New
Zealand) subject to conditions equivalent to any
conditions specified in the work visa issued under
the former Act

Limited visa—

(a)

(b)

allowing travel to New Zealand—

i) within the period or until the date specified
in the limited purpose visa issued under the
former Act; or

(ii) for the number of journeys specified in the
limited purpose visa issued under the former
Act and within the period or until the date
specified in that visa; and

if the holder is granted entry permission, allowing
stay in New Zealand—

(i) only for the period or until the date specified
in the limited purpose visa issued under the
former Act; and

(i) only for the purpose for which the limited
purpose visa issued under the former Act was
issued; and

(iii)  subject to conditions equivalent to any
conditions specified in the limited purpose
visa issued under the former Act

Transit visa allowing travel to New Zealand—

(2)
(b)

within the period or until the date specified in the
transit visa issued under the former Act; or

for the number of journeys specified in the transit
visa issued under the former Act and within the
period or until the date specified in that visa

Limited visa—

(a)
(b)

(©)

deemed to be granted under section 72 of this Act;
and

allowing travel to New Zealand within the period or
until the date specified in the temporary visa issued
under the former Act; and

subject to conditions equivalent to any conditions
specified in the temporary visa issued under the
former Act
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Part 2

Visas corresponding to visas and permits held under former Act by
persons who are onshore

Visa or permit held under former
Act

Residence permit only

Residence permit subject to
requirements imposed under section
18A of the former Act

Residence permit and returning
resident’s visa of limited duration

Residence permit subject to
requirements imposed under section
18A of the former Act and returning
resident’s visa of limited duration

Residence permit and returning
resident’s visa of indefinite duration

Visitor’s permit only

Visitor’s permit and visitor’s visa

404

Visa holder is deemed to hold under this Act
Resident visa allowing stay in New Zealand

Resident visa allowing stay in New Zealand subject to
conditions equivalent to the requirements imposed under
section 18A of the former Act

Resident visa—
(a) allowing stay in New Zealand; and

(b) allowing travel to New Zealand for an unlimited
number of journeys within the period or until the
date specified in the returning resident’s visa issued
under the former Act; and

() allowing entry to New Zealand within the period or
until the date specified in the returning resident’s
visa issued under the former Act

Resident visa—
(a) allowing stay in New Zealand; and

(b) subject to conditions equivalent to the requirements
imposed under section 18A of the former Act; and

() allowing travel to New Zealand for an unlimited
number of journeys within the period or until the
date specified in the returning resident’s visa issued
under the former Act; and

(d) allowing entry to New Zealand within the period or
until the date specified in the returning resident’s
visa issued under the former Act

Permanent resident visa

Temporary visa—

(a) allowing stay in New Zealand for the period or until
the date specified in the visitor’s permit granted
under the former Act; and

(b) subject to the condition that the holder does not work
in New Zealand (including the territorial sea or the
exclusive economic zone of New Zealand) or study,
unless the conditions of the visitor’s permit granted
under the former Act provided otherwise; and

() subject to conditions equivalent to the conditions of
the visitor’s permit granted under the former Act

Temporary visa—

(a) allowing stay in New Zealand for the period or until
the date specified in the visitor’s permit granted
under the former Act; and
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Visa or permit held under former
Act Visa holder is deemed to hold under this Act

(b) subject to the condition that the holder does not work
in New Zealand (including the territorial sea or the
exclusive economic zone of New Zealand) or study,
unless the conditions of the visitor’s permit granted
under the former Act provided otherwise; and

(©) subject to conditions equivalent to the conditions of
the visitor’s permit granted under the former Act;
and

(d) allowing travel to New Zealand—

i) within the period or until the date specified
in the visitor’s visa issued under the former
Act; or

(i1) for the number of journeys specified in the
visitor’s visa issued under the former Act and
within the period or until the date specified
in that visa

Student permit only Temporary visa—

(a) allowing stay in New Zealand for the period or until
the date specified in the student permit granted under
the former Act; and

(b) allowing the holder to study; and

(©) subject to conditions equivalent to the conditions of
the student permit granted under the former Act
Student permit and student visa Temporary visa—
(a) allowing stay in New Zealand for the period or until

the date specified in the student permit granted under
the former Act; and

(b) allowing the holder to study; and

(c) subject to conditions equivalent to the conditions of
the student permit granted under the former Act; and

(d) allowing travel to New Zealand—

1) within the period or until the date specified
in the student visa issued under the former
Act; or

(ii) for the number of journeys specified in the
student visa issued under the former Act and
within the period or until the date specified
in that visa

Work permit only Temporary visa—

(a) allowing stay in New Zealand for the period or until
the date specified in the work permit granted under
the former Act; and

(b) allowing the holder to work in New Zealand
(including the territorial sea or the exclusive
economic zone of New Zealand); and

(©) subject to conditions equivalent to the conditions of
the work permit granted under the former Act
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Work permit and work visa

Limited purpose permit only

Limited purpose permit and limited
purpose visa

Temporary permit granted for the
purposes of the Mutual Assistance in
Criminal Matters Act 1992
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Visa holder is deemed to hold under this Act

Temporary visa—

(a)

(b)

(©)
(d)

allowing stay in New Zealand for the period or until
the date specified in the work permit granted under
the former Act; and

allowing the holder to work in New Zealand
(including the territorial sea or the exclusive
economic zone of New Zealand); and

subject to conditions equivalent to the conditions of
the work permit granted under the former Act; and

allowing travel to New Zealand—

i) within the period or until the date specified
in the work visa issued under the former Act;
or

(ii) for the number of journeys specified in the
work visa issued under the former Act and
within the period or until the date specified
in that visa

Limited visa—

(a)

(b)

(©)

allowing stay in New Zealand only for the period or
until the date specified in the limited purpose permit
granted under the former Act; and

only for the purpose for which the limited purpose
permit granted under the former Act was granted;
and

subject to conditions equivalent to the conditions of
the limited purpose permit granted under the former
Act

Limited visa—

(2)

(b)

(c)

(d)

allowing stay in New Zealand only for the period or
until the date specified in the limited purpose permit
granted under the former Act; and

only for the purpose for which the limited purpose
permit granted under the former Act was granted;
and

subject to conditions equivalent to the conditions of
the limited purpose permit granted under the former
Act; and

allowing travel to New Zealand—

i) within the period or until the date specified
in the limited purpose visa issued under the
former Act; or

(ii) for the number of journeys specified in the
limited purpose visa issued under the former
Act and within the period or until the date
specified in that visa

Limited visa—

(a)

deemed to be granted under section 72 of this Act;
and
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Visa or permit held under former
Act Visa holder is deemed to hold under this Act

(b) allowing stay in New Zealand only for the period or
until the date specified in the temporary permit
granted under the former Act; and

(c) for the purpose for which the temporary permit
granted under the former Act was granted; and

(d) subject to conditions equivalent to the conditions of
the temporary permit granted under the former Act

407



Notes

Reprinted as at
Immigration Act 2009 26 November 2018

Reprints notes

1

408

General

This is a reprint of the Immigration Act 2009 that incorporates all the amend-
ments to that Act as at the date of the last amendment to it.

Legal status

Reprints are presumed to correctly state, as at the date of the reprint, the law
enacted by the principal enactment and by any amendments to that enactment.
Section 18 of the Legislation Act 2012 provides that this reprint, published in
electronic form, has the status of an official version under section 17 of that
Act. A printed version of the reprint produced directly from this official elec-
tronic version also has official status.

Editorial and format changes

Editorial and format changes to reprints are made using the powers under sec-
tions 24 to 26 of the Legislation Act 2012. See also http://www.pco.parlia-
ment.govt.nz/editorial-conventions/.
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