Criminal Investigations (Bodily
Samples) Amendment Bill
Government Bill

Explanatory note
General policy statement
The Criminal Investigations (Bodily Samples) Amendment Bill im
plements the Government’s Postelection Action Plan to introduce
legislation to “require DNA testing for every person arrested for an
imprisonable offence”. The policy is intended to recognise DNA as
the modern day ﬁngerprint and to assist Police to solve more crime by
having more identiﬁed DNA proﬁles to match against the increasing
number of DNA samples obtained from scenes of unsolved crimes.
This Bill will amend the Criminal Investigations (Bodily Samples)
Act 1995 (the principal Act):
•
to allow Police (without prior judicial approval) to collect
DNA from a person whom they “intend to charge” with an
offence;
•
expand the current range of offences for which it is possible to
collect DNA; and
•
to allow, once a person is charged, that person’s DNA proﬁle
to be matched against proﬁles from other samples from scenes
of unsolved crimes prior to the person’s conviction or acquit
tal for the original offence (rather than waiting until after the
person is convicted, as currently).
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There have been signiﬁcant changes to the ﬁscal and ﬁnancial situ
ation since the original Postelection Action Plan DNA collection
policy was announced. To reﬂect this, the Bill implements Govern
ment’s policy in 2 stages:
•
ﬁrst stage – provide the ability now to take and retain a DNA
sample for any relevant offence (the current deﬁnition in the
principal Act to be expanded), which can be done for signiﬁ
cantly lower cost and provides an opportunity to gather infor
mation about costs and impacts; and
•
second stage – provide the wider ability to take and retain a
DNA sample for any imprisonable offence (full implemen
tation), by a subsequent Order in Council and following a
broader review of the principal Act to be completed by August
2011 (which may identify other targeting reforms to retain the
cost effectiveness of the DNA testing regime).
DNA technology provides more possibilities to obtain suspect iden
tiﬁcation evidence from crime scenes than traditional ﬁngerprinting.
Progress in forensic investigation technology means mere traces left
at crime scenes can produce DNA evidence. This increase in avail
able trace evidence from crime scenes provides greater opportunities
to use DNA proﬁles to identify the pool of potential suspects in rela
tion to a crime.
The measures proposed will substantially increase the size of the
DNA proﬁle databank. This increase will aid investigations by link
ing offenders on the databank to scenes of unsolved crimes and po
tentially to future crime scenes. DNA’s role in solving more crimes
and prosecuting more offenders will in turn contribute to increasing
public safety and public conﬁdence in the justice system.

Clause by clause analysis
Clause 1 is the Title clause.
Clause 2 provides that the Bill, except Part 2, comes into force on a
date to be appointed by the GovernorGeneral by Order in Council.
The reason for an Order in Council commencement is to allow time
for operational arrangements to be put in place.
Part 2 comes into force on a date to be appointed by the Governor
General by Order in Council, which date must not be earlier than the
date appointed for the commencement of the rest of the Bill.
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Clause 3 provides that the Bill amends the Criminal Investigations
(Bodily Samples) Act 1995 (the principal Act).
In general terms, the scheme of the Bill is as follows. Part 1 of
the Bill amends the principal Act to provide a new authority to take
and retain DNA. In general, the authority to take a bodily sample
to extract a DNA proﬁle arises if a person has been arrested for a
relevant offence (as deﬁned in the principal Act) or, though the person
has not been arrested, the Police intend to bring proceedings against
the person for a relevant offence. Part 1 also amends the principal
Act in certain other respects. (In particular, see clauses 9, 20, 22, and
29)
Part 2 of the Bill is intended to be brought into force on a later date
than Part 1 and will widen the authority to take and retain DNA.
Instead of the offence being required to be a relevant offence, any
imprisonable offence will trigger the authority to take a bodily sample
if an arrest or intention to charge has arisen. Also, Part 2 amends the
thresholds in Part 2 of the principal Act for the taking and retention
of DNA from suspects. The threshold for taking a bodily sample
from a suspect is changed so that suspicion of the commission of an
imprisonable offence is sufﬁcient.

Part 1
New authority to take and retain bodily
samples, and other amendments to
principal Act
Preliminary provisions
Clause 4 amends section 2, which relates to interpretation.
The deﬁnition of independent adult now has the meaning given to
it in new section 2A.
The deﬁnition of relevant offence is amended by adding the new
offences speciﬁed in the Schedule of the Bill.
New deﬁnitions of triggering offence and young person are added.
For the purposes of the Act, a young person is a person of or over the
age of 14 years but under the age of 17 years.
Clause 5 inserts a new section 2A, which now contains the deﬁnition
of independent adult. The deﬁnition is amended to refer to new Part
2B. The concept of an independent adult is relevant to the taking of
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bodily samples from young people under the new authority in Part
2B (see clause 7).

Amendment to Part 2 of principal Act
Clause 6 inserts a new section 5A, which provides that the authority to
take a suspect sample under Part 2 of the principal Act is not limited
merely because a sample has been taken from that person under new
Part 2B.

New authority to take bodily samples
Clause 7 inserts new Part 2B, which is a new authority for the taking
of bodily samples. For persons of or over 17 years of age, under new
section 24J, the new authority arises if—
•
a person is in the lawful custody of the Police and being de
tained for committing a relevant offence and is at a Police sta
tion or other place being used for Police purposes (that is, the
person has been arrested); or
•
a constable has good cause to suspect the person of committing
a relevant offence and intends to bring proceedings against the
person for the offence by the laying of an information.
For young people, additional circumstances must also be present in
order for the authority to arise. Those circumstances are, under new
section 24K, 1 or both of the following:
•
that the maximum term of imprisonment for the offence is 7
years or more or imprisonment for life:
•
that the young person—
•
has 1 or more previous convictions; or
•
has had a resolution alternative to conviction imposed
where the person was charged with an offence and ad
mitted to the offence (for example, diversion); or
•
has admitted to an offence and been the subject of a
family group conference in youth justice proceedings.
The new authority to take bodily samples does not apply to a person
younger than 14 years of age.
New section 24L provides that nothing in Part 2 limits the new au
thority in new sections 24J and 24K.
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New sections 24M and 24N set out the oral and written information
to be given to a person from whom a bodily sample is to be taken.
New section 24O provides for the creation of a database of DNA
proﬁles derived from samples taken under new Part 2B (the Part 2B
temporary databank).
New section 24P sets out the circumstances in which a DNA proﬁle
derived from a sample taken under new Part 2B may be stored on the
Part 2B temporary databank. Those circumstances are that—
•
the person from whom the bodily sample was taken has been
charged with the triggering offence, or a related offence; and
•
circumstances have not yet arisen where—
•
records of the DNA proﬁle are required to be destroyed
under new section 60A (see clause 21); or
•
the DNA proﬁle could be stored on a DNA proﬁle data
bank under section 26 of the principal Act (see clause
8).
New section 24Q requires that a DNA proﬁle be removed from the
database when it is moved to a DNA proﬁle databank or required to
be destroyed.
New section 24R provides for access to, and disclosure of, informa
tion on the Part 2B temporary databank. With limited exceptions,
access and disclosure is permitted for the following purposes only:
•
to compare it with unidentiﬁed DNA information obtained
from the scenes of offences under investigation or otherwise
in respect of which a conviction or further conviction is yet to
be obtained, for the purpose of a criminal investigation by the
Police into the triggering offence or any other offence:
•
for the purpose of making the information available, in accord
ance with the Privacy Act 1993, to the person to whom the in
formation relates:
•
for the purpose of administering the Part 2B temporary data
bank.
New section 24S provides for access to and use of bodily samples
taken under new Part 2B. Access and use is permitted only for the
purpose of deriving a DNA proﬁle for the purposes of that Part, and,
if applicable, for storage in a DNA proﬁle databank under Part 3 of
the principal Act (see clause 8).
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Other amendments to principal Act
In summary, the amendments in clauses 8 to 29—
•
prescribe the circumstances in which a DNA proﬁle derived
from a bodily sample taken under new Part 2B may be stored
on a DNA proﬁle databank maintained under Part 3 of the
principal Act (see clause 8):
•
prescribe new rules for the removal of certain DNA proﬁles
from a DNA proﬁle databank after periods of time (see clause
9):
•
provide for the procedure for taking bodily samples under new
Part 2B:
•
prescribe when a bodily sample taken under new Part 2B and
identifying information must be disposed of (see clause 21):
•
provide that a DNA proﬁle derived from a bodily sample taken
under new Part 2B is inadmissible in criminal proceedings (see
clause 25):
•
create certain offences in relation to the new Part 2B authority
to take samples and a Part 2B temporary databank (see clause
27):
•
extend the period of time for which bodily samples and iden
tifying information obtained under Part 2 of the principal Act
may be kept (see clauses 20 and 22), and extend the grounds
on which a court may extend that time period:
•
add new relevant offences to the schedule of the principal Act
(see clause 29):
•
make other miscellaneous amendments to the principal Act
concerning the authority in new Part 2B and related matters.
In particular, the amendments are as follows.
Clause 8 amends section 26, which relates to the information that
may be kept on a DNA proﬁle databank. A DNA proﬁle derived
from a bodily sample taken from a person under new Part 2B may be
stored on a DNA proﬁle databank in 2 possible circumstances. The
ﬁrst is—
•
that the person is convicted of the triggering offence, or of a re
lated offence (unless the conviction is subsequently quashed);
and
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the offence of which the person is convicted is a relevant of
fence; and
•
in the case of a person who was a young person on the date of
the conviction, a sentence of imprisonment is imposed for the
offence or the Youth Court makes an order under section 283
of the Children, Young Persons, and Their Families Act 1989.
The second is that the person is a young person and—
•
the Youth Court makes an order under section 282 of the Chil
dren, Young Persons, and Their Families Act 1989 discharging
the information; or
•
a court makes an order discharging the person without convic
tion under the Sentencing Act 2002.
Clause 9 inserts a new section 26A which provides for the removal
of certain DNA proﬁles from a DNA proﬁle databank after certain
periods.
Subclause (2) applies to a proﬁle taken from a young person under
existing Part 2 of the principal Act or the new Part 2B. The proﬁle
must be removed after 7 years if—
•
the proﬁle was stored on the databank because the person was
convicted of the offence but—
(a) the nature of the conviction was an order under section
283 of the Children, Young Persons, and Their Families
Act 1989 that the charge was proved; or
(b) a District Court convicted the person but did not impose
imprisonment; and
•
the person has not been convicted (or been discharged by the
Youth Court) for an offence since the original conviction.
Subclause (4) applies to a DNA proﬁle obtained from a young per
son under new Part 2B. The proﬁle must be removed from the DNA
proﬁle databank after 4 years if—
•
the proﬁle was stored on the databank because a Youth Court
had discharged the information in relation to the offence; and
•
the person has not been convicted (or been discharged by the
Youth Court) for an offence since the original Youth Court
order.
Clause 10 amends a heading.
Clause 11 amends a section heading.
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Clause 12 inserts new section 48A. The new section prescribes the
method by which a bodily sample under new Part 2B may be taken.
The bodily sample must be taken by ﬁngerprick sample or buccal
sample, with the person from whom the sample is taken having an op
portunity to choose which method is used (see also clause 19). How
ever, if reasonable force is required to take the sample (see clause 19)
the sample must be taken by ﬁngerprick sample.
Clause 13 amends section 49A of the principal Act, which relates to
the persons authorised to take buccal samples. The amendment en
sures that for adults the same rules apply with respect to new Part
2B as for the taking of buccal samples under other Parts of the prin
cipal Act. For young people there is an additional option for taking
a buccal sample under new Part 2B—the taking of a sample by an
independent adult.
Clause 14 amends section 50, which relates to persons entitled to
be present when a sample is given. The amendments exclude the
application of this section to Part 2B samples (but see clause 15 in
relation to young people).
Clause 15 inserts new sections 50A and 50B. New section 50A gives
a young person the same entitlements to have other persons present
at the taking of a sample under Part 2B as a young person would have
for the taking of samples under other parts of the principal Act.
New section 50B applies if a young person (or parent or caregiver)
chooses under new section 50A to have a person present at the taking
of a sample under new Part 2B but the person chosen is not present
when the choice is made. This section allows the constable to defer
the taking of the sample to another place, date, and time and to issue
a notice requiring the young person to attend.
Clause 16 amends section 51, which relates to suitably qualiﬁed per
sons and certain other persons not being compelled to take a sample
or be present. The amendments apply the same rules in respect of
the taking of Part 2B samples from young people as are applied in
respect of the taking of Part 2 samples from young people.
Clause 17 amends section 52, which relates to the persons who may
be present when a bodily sample is taken. The amendments provide
that a person chosen under new section 50A to be present, or under
section 49A to take the sample, is entitled to be present.
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Clause 18 inserts new section 52B. Section 49A(1) of the principal
Act, as amended by clause 13, would provide that if a young person
is having a bodily sample taken by way of buccal sample he or she
may elect to take the sample himself or herself under the supervision
of a constable. New section 52B provides that if the young person
has elected to take a buccal sample himself or herself an independent
adult must be present.
Clause 19 inserts new section 54A. New section 54A relates closely to
new section 48A (method by which bodily sample may be taken—see
clause 12). New section 54A requires a constable who proposes to
require a person to give a bodily sample under Part 2B to ascertain
which of the 2 possible sampling methods the person wants used.
The constable must also inform the person that if he or she refuses
to give a sample, reasonable force may be used to take a ﬁngerprick
sample. Subclause (2) authorises the use of reasonable force if the
person refuses to give a sample.
Clause 20 amends section 60, which relates to the disposal of bod
ily samples and identifying information obtained under Part 2 of the
principal Act. Under existing section 60 the bodily sample and iden
tifying information (which includes records of analysis of the sam
ple) must be disposed of after 12 months if the person is not charged
within that time. The amendment extends that period of time to 24
months.
Clause 21 inserts new section 60A. This section sets out when a bod
ily sample taken under Part 2B and identifying information must be
destroyed.
The bodily sample must be destroyed as soon as practicable after a
DNA proﬁle is obtained from it. In general terms, the identifying
information (which includes records of analysis of the sample) must
be destroyed—
•
2 months after the sample was taken if the person is not
charged; or
•
if the person is charged and the charges are later withdrawn,
or the person is acquitted.
This is subject to section 61 (see clause 22).
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Clause 22 amends section 61, which relates to the extension by the
High Court of the period for which a sample and identifying infor
mation may be retained. The amendments in this clause do 2 things.
•
Firstly, section 61 is amended to provide for an application to
the High Court to extend the period of 2 months prescribed
in new section 60A (which relates to Part 2B identifying in
formation). Section 61 already allows for an application to
extend the period of time prescribed in section 60 in relation
to bodily samples and identifying information obtained from
suspects under Part 2 of the principal Act:
•
Secondly, the test that the High Court is required to apply
under section 61 is amended to provide the opportunity to ap
ply to keep samples and identifying information taken from
persons who were excluded as suspects in an investigation
(and therefore will not be charged with the offence) but whose
samples and identifying information it is still important to
keep. This may be for the purpose of the investigation of the
offence or criminal proceedings in relation to the offence (see
new section 61(3A)).
Clause 23 amends section 63, which relates to material extracted
from samples. The amendment provides that if new section 60A (the
disposal rules for Part 2B samples and identifying information) re
quires the destruction of a bodily sample, any material extracted from
that sample must also be destroyed.
Clause 24 amends section 64, which relates to the translation of no
tices if a person’s ﬁrst or preferred language is not English. The
amendment applies the same rules to the notice required to be given
under new section 24N.
Clause 25 amends section 71, which currently relates to the admissi
bility in criminal proceedings of information stored on a DNA proﬁle
databank. A new provision is inserted that provides that a DNA pro
ﬁle derived from a sample taken under Part 2B is not admissible in
criminal proceedings.
Clause 26 amends section 76, which relates to information relating
to bodily samples required to be included in the annual report of the
Police. The amendment requires the Police to include in their annual
report certain information about the taking, and use, of samples under
Part 2B.
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Clause 27 amends section 77, which prescribes offences against the
Act. New offences are created. These relate to—
•
refusing to allow a sample to be taken under Part 2B:
•
failing to attend at an alternate place, date, and time given
under new section 50B (see clause 15):
•
unauthorised access to, or disclosure of or falsiﬁcation of, in
formation on the Part 2B temporary databank.
Clause 28 amends section 79, which provides an indemnity for
people taking samples. This indemnity is extended to those taking
samples under new section 54A. Therefore, no proceedings lie
against a person in respect of the taking of a ﬁngerprick sample by
force (except on the grounds of negligence).
Clause 29 adds new Part 3 to the Schedule of the principal Act. This
adds the new relevant offences.

Part 2
Extension of authority to take and retain
bodily samples
Preliminary provision
Clause 30 further amends section 2 to insert a deﬁnition of impris
onable offence.

Amendments to Part 2 of principal Act
Clauses 31 to 40 amend Part 2 of the principal Act, which provides
for obtaining bodily samples from suspects. The main changes to
Part 2 are as follows:
•
At present, the authority to request a bodily sample from a sus
pect arises only if the person is suspected of having committed
an indictable offence. This threshold is lowered to any impris
onable offence:
•
At present, if a suspect refuses to consent to the taking of a
bodily sample, an application may be made to the High Court
for a compulsion order if the person is suspected of having
committed a relevant offence. This threshold is lowered to
any imprisonable offence:
•
The court to which applications are made is changed from the
High Court to the District Court.
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Amendments to Part 2B of principal Act
Clauses 41 to 43 amend various provisions of Part 2B as inserted by
Part 1 to change the threshold for the authority to take the sample
from arrest for, or an intention to charge with, a relevant offence to
arrest for, or an intention to charge with, an imprisonable offence.

Other amendments to principal Act
Clause 44 further amends section 26 of the principal Act, which re
lates to information that may be kept on a DNA proﬁle databank. The
amendments allow a DNA proﬁle obtained under Part 2 or Part 2B
to be stored on the DNA proﬁle databank if the person is convicted
of an imprisonable offence.
Clause 45 amends new section 26A as inserted by Part 1 to add a new
category of DNA proﬁle that must be removed after a certain number
of years.
This category is in relation to people of or over 17 years of age. If the
conviction concerned was not for a relevant offence (see the Sched
ule of the principal Act and clause 29) and the person has not since
committed another imprisonable offence the proﬁle will be removed
after 10 years.
Clause 46 further amends section 60, which relates to the disposal
of samples and identifying information obtained under Part 2 of the
principal Act. The amendments reﬂect the changed threshold for the
taking of samples under Part 2 of the principal Act (see clauses 30 to
40).
In particular, the disposal rules in section 60 are amended to reﬂect
the fact that—
•
the threshold for requesting the taking of a suspect sample
under Part 2 is amended from an indictable offence to an im
prisonable offence (see clause 31); and
•
the threshold for compelling the taking of a suspect sample
under Part 2 is amended from a relevant offence to an impris
onable offence (see clauses 34 and 38).
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Regulatory impact statement
Executive summary
The Government’s PostElection Action Plan states that legislation
will be introduced to “require DNA testing for every person arrested
for an imprisonable offence”. The policy is intended to recognise
DNA as the “modern day ﬁngerprint”and assist Police to solve more
crime by having more identiﬁed DNA proﬁles to match against the
increasing number of DNA samples obtained from unsolved crime
scenes.
DNA technology provides more possibilities to obtain suspect iden
tiﬁcation evidence from crime scenes than traditional ﬁngerprinting.
Progress in forensic investigation technology means mere traces left
at crime scenes can produce DNA evidence. This increase in avail
able trace evidence from crime scenes provides greater opportunities
to use DNA proﬁles to identify the pool of potential suspects in rela
tion to a crime.
It is proposed to amend the Criminal Investigations (Bodily Samples)
Act 1995 (CI(BS) Act):
•
to allow Police (without prior judicial approval) to collect
DNA from a person when they ‘intend to charge’ them with
an offence;
•
for a wider range of offences than currently; and
•
to allow the DNA proﬁle to be matched against proﬁles from
other unsolved crime scene samples prior to the person’s con
viction or acquittal for the original offence.

Adequacy statement
The Ministry of Justice has reviewed this Regulatory Impact State
ment (RIS) according to the adequacy criteria and considers it to be
adequate.
The Treasury states:
“Treasury’s Regulatory Impact Analysis Team (RIAT) has not had
sufﬁcient time to assess whether or not the regulatory impact ana
lysis (RIA) for this proposal is adequate. However, we have brieﬂy
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reviewed the RIS and consider that this is inadequate on the follow
ing grounds:
“•
a lack of clarity around the nature of the problems with
the current DNA testing regime along with evidence
(anecdotal or empirical) to support these;
“•
limited analysis of the impacts of the options. The ana
lysis of costs is partial, e.g. only aggregate ﬁrst year
costs are estimated and capital costs are excluded; and
there is no assessment of risks, such as risks related to
implementation and how these will be mitigated; and
“•
the RIS does not report on the outcome of consultation
and how any issues raised have been addressed.
“Therefore, the RIS does not contain the relevant information or level
of analysis required for a proposal of this magnitude.”

Status quo and problem
DNA proﬁling in New Zealand is governed by the Criminal Inves
tigations (Bodily Samples) Act 1995 (the Act). The Act establishes
two regimes:
•
Suspect regime – Police can obtain an evidential DNA sample,
with consent from a person suspected of an indictable offence,
or via a court order if the Police have good cause to suspect that
a person has committed a “relevant offence” (as deﬁned in the
Act). This regime is used to identify or eliminate a potential
suspect for a speciﬁc crime.
•
DNA proﬁle databank regime – a DNA sample can be taken
from volunteers or persons convicted of a relevant offence and
placed on the DNA proﬁle databank. DNA proﬁles obtained
from crime scenes can then be compared against every proﬁle
on the databank. This matching is used to identify and elimi
nate potential suspects for a crime. The information cannot be
used as evidence in a prosecution.
Currently, a person can only be compelled to provide a bodily sample
if they are suspected, or convicted, of a relevant offence. The relevant
offences are deﬁned as:
•
any offence that carries a maximum penalty of 7 years or more
imprisonment and
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•

other lesser, offences (that either have some propensity link to
more serious offending or are those for which offender DNA is
often left at the crime scene) listed in the Schedule contained
within the Act.
If the current scheme was expanded, this would:
•
allow the possibility of more matches being made against un
solved crime scene samples prior to conviction (and, following
further investigation, the possibility of getting more convic
tions for those crimes);
•
allow the possibility of more matches to DNA samples taken
from future crime scenes; and
•
expedite criminal investigations in some cases (ie, provide pre
viously unknown avenues of investigation).
In many cases, DNA technology now provides more possibilities to
obtain evidence from crime scenes than traditional ﬁngerprint search
ing. Forensic investigation technology has progressed to the point
where a wide range of trace evidence left at crime scenes can produce
DNA proﬁles of potential suspects. For example, a DNA sample can
be obtained from only a nose smudge on a window. This increase in
available trace evidence from crime scenes provides greater oppor
tunities to use known DNA proﬁles to identify the pool of potential
suspects in relation to a crime. At the same time, offenders more
commonly take efforts to avoid leaving any ﬁngerprint evidence at
their crimes.

Objectives
The measures proposed will substantially increase the size of the
DNA proﬁle databank. This increased databank will aid criminal in
vestigations by both linking offenders on the databank to previously
unsolved crime scenes and potentially to future crime scenes. DNA’s
role in solving more crimes and prosecuting more offenders will in
turn contribute to increasing public safety and public conﬁdence in
the justice system.
The proposed scheme will enable Police to match an individual’s
DNA proﬁle against other unsolved crime scene samples after the
person is charged, but prior to the person’s conviction. This match
ing may link the individual with other crimes for which they are not a
suspect, and for which they may also be prosecuted alongside the ori
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ginal offence (once investigation of the other crime(s) is completed).
In addition, the linking of the individual to other historic offending
may legitimately affect the ofﬁcer’s (and Court’s) perception of the
individual’s reoffending risk and the resulting risk to public safety
in the context of decisions about whether bail is to be granted.

Alternative options
Ministry of Justice ofﬁcials have developed two proposals to achieve
the government’s overall objective of fully implementing its Post
Election Action Plan statement by the next General Election.
The ﬁrst proposal aims to achieve full implementation by July 2010;
however, if the government considers that the cost implications of
full implementation are unacceptable in the current economic envir
onment, ofﬁcials have also developed a staged implementation ap
proach. Under this second approach, the preconviction DNA sam
pling power would initially be limited to the proposed expanded list
of “relevant offences”, with the ability to extend the power to “all
imprisonable offences” by a subsequent Order in Council.
The table below summarises the two approaches (shaded boxes indi
cate common features):
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Financial implications
The proposed reforms will incur additional costs, based on a pre
dicted increase in:
•
collection of DNA samples;
•
matches to crime samples;
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•
prosecutions, convictions; and
•
prison bed numbers.
Constraints on the ability to fully identify all cost and other implica
tions in the time available to implement the Government’s 100 Day
Actions, mean that at this stage only indicative costings can be pro
vided for full implementation of the proposals.
It is only possible to provide the indicative costings for the ﬁrst Order
in Council in a staged implementation of the proposal, given the un
certainty of when exactly the second Order in Council providing the
ability to take DNA for all imprisonable offences would be brought
into effect. When the second Order in Council brings full implemen
tation into force, there will be increased costs but these are unlikely
to be of the magnitude of the ﬁrst year of full implementation in ef
fect from July 2010;
Departments have taken a prudential approach and based their es
timates on an assumed negligible use of discretion. Appropriately
drafted Police Operational Guidelines for the use of their proposed
discretion could signiﬁcantly reduce departments’ estimated costs.
These estimated costings do not take into account the countervail
ing values that may be placed on the greater resolution of crime (eg,
the current 8,265 unsolved crime scene DNA samples include the
following crimes: assault (8.1%), sexual assault (7.2%), aggravated
robbery (5.6%), homicide (4.8%), arson (1.7%), drugs (1.2%));
These initial costings may be substantially revised, following devel
opment of the Police Operational Guidelines about how the agreed
approach will be implemented. Ofﬁcials will report back to Minis
ters with revised costings in April 2009.

Preferred option
The preferred option is full implementation (to allow DNA to be
taken from anyone charged with any imprisonable offence), because
it would enable Police to obtain more DNA proﬁles for a wider
range of offences, providing more opportunities for matching with
unsolved crime scene proﬁles, and therefore would have a greater
impact on achieving the objective of solving more crime.
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Implementation and review
The proposals will be implemented by way of the Criminal Investi
gations (Bodily Samples) Bill, to be introduced in February 2009.
It is proposed that the Ministry of Justice undertake a review of the
Criminal Investigations (Bodily Samples) Act 1995 to review the op
erational and cost effectiveness of the entire Act, any amendments
made, any advances in technology, and the impact of the legislation
on population groups including Māori. This review should be com
pleted by August 2011.

Consultation
The Ministry of Justice has consulted on this paper with Crown Law
Ofﬁce, Department of Corrections, Department of Prime Minister
and Cabinet, Institute of Environmental Science and Research, Min
istry of Foreign Affairs and Trade, Ministry of Social Development,
Ministry of Women’s Affairs, New Zealand Police, the Privacy Com
missioner, Te Puni Kōkiri and Treasury.

Hon. Simon Power
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The Parliament of New Zealand enacts as follows:
1

Title
This Act is the Criminal Investigations (Bodily Samples)
Amendment Act 2009.

2
(1)

Commencement
5
This Act, except for Part 2, comes into force on a date to be
appointed by the GovernorGeneral by Order in Council.
Part 2 comes into force on a date to be appointed by the Gov
ernorGeneral by Order in Council, which date must not be
earlier than the date appointed under subsection (1).
10

(2)

3

Principal Act amended
This Act amends the Criminal Investigations (Bodily Sam
ples) Act 1995.

Part 1
New authority to take and retain bodily
samples, and other amendments to
principal Act

15

Preliminary provisions
4
(1)

4

Interpretation
Section 2(1) is amended by repealing the deﬁnition of inde 20
pendent adult and substituting the following deﬁnition:
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(2)

(3)

(4)

(5)
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“independent adult has the meaning given to it in section
2A”.
Section 2(1) is amended by inserting the following deﬁnition
in its appropriate alphabetical order:
“Part 2B temporary databank means a database maintained
under section 24O”.
The deﬁnition of relevant offence in section 2(1) is amended
by inserting the following paragraph after paragraph (b):
“(ba) an offence against any of the provisions listed in Part
3 of the Schedule; or”.
Paragraphs (c) and (d) of the deﬁnition of relevant offence in
section 2(1) are amended by omitting “1 or Part 2” and substi
tuting in each case “1, 2, or 3”.
Section 2(1) is amended by inserting the following deﬁnitions
in their appropriate alphabetical order:
“triggering offence means the particular offence that has trig
gered the authority to take a bodily sample under section 24J
or, as the case may be, section 24K in a given case
“young person means a person of or over 14 years of age but
under 17 years of age”.

5

5

10

15

20

New section 2A inserted
The following section is inserted after section 2:
“2A Meaning of independent adult
For the purpose of this Act, independent adult,—
“(a) in relation to a suspect under the age of 17 years who has 25
consented to the taking of a bodily sample as a result of a
suspect request or a Part 2A request and who has elected
to take a buccal sample himself or herself, means,—
“(i) if a parent or other person having the care of
the suspect is present under section 50(1)(b), that 30
parent or person; or
“(ii) if a person referred to in subparagraph (i) is not
present but the suspect, or, if section 50(3) ap
plies, the suspect’s parent or other person having
care of the suspect, has chosen to have a lawyer or 35
other person present under section 50(1)(a), that
lawyer or other person; or
5
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“(iii) if none of the persons referred to in subpara
graphs (i) and (ii) is present, any person of or
over the age of 17 years, who must not be a Po
lice employee within the meaning of section 4 of
the Policing Act 2008,—
“(A) chosen by the suspect; or
“(B) if the suspect fails or refuses to choose,
chosen by a constable:
“(b) in relation to a young person from whom a bodily sam
ple is being taken under Part 2B means—
“(i) if a parent or other person having the care of
the young person is present under section
50A(2)(b), that parent or person; or
“(ii) if a person referred to in subparagraph (i) is
not present but the young person, or, if sec
tion 50A(4) applies, the young person’s parent or
other person having care of the young person has
chosen to have a lawyer or other person present
under section 50A(2)(a), that lawyer or other
person; or
“(iii) if none of the persons referred to in subpara
graphs (i) and (ii) is present, any person of or
over the age of 17 years, who must not be a Po
lice employee within the meaning of section 4 of
the Policing Act 2008,—
“(A) chosen by the young person; or
“(B) if the young person fails or refuses to
choose, chosen by a constable:”

5

10

15

20

25

Amendment to Part 2 of principal Act
New section 5A inserted
30
The following section is inserted after section 5:
“5A Relationship to Part 2B
The authority in this Part to take, or order the taking of, a
bodily sample from a person in respect of an offence is not
limited by the fact that a bodily sample has been taken from 35
that person under Part 2B (whether in respect of that offence
or a different offence).”
6

6
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New authority to take bodily samples
7

New Part 2B inserted
The following Part is inserted after section 24I:
“Part 2B
“Taking bodily sample from person

5

arrested or intended to be charged with
relevant offence
“24J Authority to take bodily sample from person of or over
17 years arrested or intended to be charged with relevant
offence
“(1) A constable may require a person who is of or over the age of
17 years to give a bodily sample if either—
“(a) the person is in the lawful custody of the Police and
being detained for committing a relevant offence and
is at a Police station or at any other place being used for
Police purposes; or
“(b) a constable has good cause to suspect the person of com
mitting a relevant offence and intends to bring proceed
ings against the person in respect of that offence by way
of summons.
“(2) The sample must be taken in accordance with the procedures
set out in Part 4.
“(3) If subsection (1)(b) applies, a constable may detain the per
son at any place—
“(a) in order for the bodily sample to be taken; and
“(b) only for the period necessary in order for the bodily
sample to be taken.

10

15

20

25

“24K Authority to take bodily sample from young person
arrested or intended to be charged with relevant offence
“(1) A constable may require a young person to give a bodily sam 30
ple if—
“(a) either—
“(i) the person is in the lawful custody of the Police
and being detained for committing a relevant of
fence and is at a Police station or at any other 35
place being used for Police purposes; or

7
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“(ii) a constable has good cause to suspect the person
of committing a relevant offence and intends to
bring proceedings against the person in respect of
that offence by way of summons; and
“(b) either or both of the circumstances speciﬁed in para
graphs (a) and (b) of subsection (2) apply.
“(c) the sample is taken in accordance with the procedures
set out in Part 4.
“(2) The circumstances referred to in subsection (1)(b) are—
“(a) that the maximum term of imprisonment for the offence
is 7 years or more or imprisonment for life:
“(b) that the person—
“(i) has 1 or more previous convictions; or
“(ii) has had an alternative resolution imposed where
that person admitted to an offence for which the
person had been charged (for example, diver
sion); or
“(iii) has admitted to an offence and been the subject
of a family group conference under Part 4 of the
Children, Young Persons, and Their Families Act
1989.
“(3) The sample must be taken in accordance with the procedures
set out in Part 4.
“(4) If subsection (1)(a)(ii) applies, a constable may detain the
person at any place—
“(a) in order for the bodily sample to be taken; and
“(b) only for the period necessary in order for the bodily
sample to be taken.

5

10

15

20

25

“24L Relationship to Part 2
Nothing in Part 2 limits the authority to take a bodily sample 30
conferred by section 24J or 24K.
“24M Information to be given to person
If a constable proposes to require a person to give a bodily
sample under section 24J or 24K, the constable must—
“(a) hand to the person a written notice containing the par 35
ticulars speciﬁed in section 24N; and
8
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“(b) inform the person in a manner and in language that the
person is likely to understand—
“(i) what the triggering offence is; and
“(ii) of the effect of sections 24P and 24R; and
“(iii) of the effect of sections 48A, 49, 49A, 50A, 50B, 5
and 54A; and
“(iv) that the sample will be analysed; and
“(v) that a DNA proﬁle derived from the sample can
not be used as evidence in criminal proceedings;
and
10
“(vi) of the effect of section 26(ab) and (ac); and
“(vii) of the effect of section 60A.
“24N Form and content of notice
A notice given under section 24M—
“(a) must be in the prescribed form; and
“(b) must contain the following particulars:
“(i) a reference to the triggering offence:
“(ii) a statement of the effect of sections 24P and
24R:
“(iii) a summary of the provisions of sections 48A, 49,
49A, 50A, 52B, and 54A relating to the proced
ure for taking the sample:
“(iv) a summary of the provisions of sections 55, 56,
and 56A relating to the procedures for the ana
lysis of the sample and the disclosure of the re
sults of the analysis:
“(v) a statement of the effect of section 26(ab) and
(ac):
“(vi) a reference to the provisions of section 60A re
lating to the destruction of the sample and of
any information derived from any analysis of the
sample:
“(vii) any other particulars that may be prescribed.

15

20

25

30

“24O Part 2B temporary databank
There may be maintained (whether in computerised form or 35
otherwise), by or on behalf of the Police, a database of DNA
proﬁles derived from bodily samples taken under this Part.
9
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“24P Information that may be kept on Part 2B temporary
databank
A DNA proﬁle derived from a bodily sample taken under this
Part may be stored on a Part 2B temporary databank only if—
“(a) the person from whom the bodily sample was taken has 5
been charged with the triggering offence, or a related
offence; and
“(b) circumstances have not yet arisen where—
“(i) records of the DNA proﬁle must be destroyed
under section 60A; or
10
“(ii) the DNA proﬁle may be stored on a DNA proﬁle
databank under section 26(ab) or (ac).
“24Q Removal of DNA proﬁles from Part 2B temporary
databank
When either of the circumstances in section 24P(b)(i) or (ii) 15
have arisen in relation to a DNA proﬁle the DNA proﬁle must
be removed from the Part 2B temporary databank.
“24R Access to and disclosure of information on Part 2B
temporary databank
“(1) Subject to subsections (2) to (5), no person may have access
to any information stored on a Part 2B temporary databank,
and no person may disclose any of that information, except
for 1 or more of the following purposes:
“(a) to compare with unidentiﬁed DNA information ob
tained from the scenes of offences under investigation
or otherwise in respect of which a conviction or further
conviction is yet to be obtained, for the purpose of a
criminal investigation by the Police into the triggering
offence or any other offence:
“(b) for the purpose of making the information available, in
accordance with the Privacy Act 1993, to the person to
whom the information relates:
“(c) for the purpose of administering the Part 2B temporary
databank.
“(2) For the purposes of subsection (1)(a), DNA information is
unidentiﬁed if no Police investigation has established the par
ticular person to whom the DNA information relates.
10

20

25

30

35
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“(3) Nothing in this section applies in relation to information that
does not identify any person.
“(4) Nothing in this section limits the jurisdiction of the Privacy
Commissioner under the Privacy Act 1993 to investigate any
complaint made under Part 8 of that Act.
5
“(5) Nothing in this section prohibits access to, or the disclosure
of, any information for the purposes of—
“(a) any application for a compulsion order; or
“(b) the issuing of a databank compulsion notice or the mak
ing of a Part 3 order; or
10
“(c) the prosecution of an offence against section 77(2).
“24S Access to and use of bodily samples taken under this Part
No person may have access to, and no person may use, any
bodily sample taken from any person under this Part except
for the purpose of deriving from that sample a DNA proﬁle— 15
“(a) for the purposes of this Part; and
“(b) where applicable, for storage on a DNA proﬁle data
bank in accordance with section 26(ab) or (ac).”

Other amendments to principal Act
8
(1)
(2)

Information that may be kept on DNA proﬁle databank
Section 26 is amended by inserting “, 60A,” after “60”.
Section 26 is amended by inserting the following paragraphs
after paragraph (a):
“(ab) any DNA proﬁle derived from a bodily sample taken
from a person under Part 2B if—
“(i) that person is convicted of the triggering offence,
or of a related offence (unless the conviction is
subsequently quashed); and
“(ii) the offence of which the person is convicted is a
relevant offence; and
“(iii) in the case of a person who was a young person on
the date of the conviction, a sentence of impris
onment is imposed for the offence or the Youth
Court makes an order under section 283 of the
Children, Young Persons, and Their Families Act
1989:
11

20

25

30

35
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“(ac) any DNA proﬁle derived from a bodily sample taken
from a young person under Part 2B if—
“(i) the Youth Court made an order under section 282
of the Children, Young Persons, and Their Fam
ilies Act 1989 discharging the information in re 5
lation to the offence, or any court made an order
under section 106 of the Sentencing Act 2002;
and
“(ii) the offence in relation to which the order was
made is a relevant offence, or a related offence:”. 10
9
“26A
“(1)
“(2)

“(3)

12

New section 26A inserted
The following section is inserted after section 26:
Removal of certain DNA proﬁles from DNA proﬁle
databank
Subsection (2) applies to a person’s DNA proﬁle if it is stored
on a DNA proﬁle databank under section 26(a) or 26(ab).
The proﬁle must be removed from the databank within the
period speciﬁed in subsection (5) if—
“(a) the person was under 17 years of age on the date of the
offence referred to in section 26(a) or, as the case may
be, section 26(ab); and
“(b) either—
“(i) the Youth Court made an order under section 283
of the Children, Young Persons, and Their Fam
ilies Act 1989; or
“(ii) the conviction for that offence was by a Dis
trict Court (rather than a Youth Court) and a sen
tence of imprisonment was not imposed for the
offence; and
“(c) since the date of that conviction,—
“(i) the person has not been convicted of another im
prisonable offence; and
“(ii) no order under section 282 of the Children,
Young Persons, and Their Families Act 1989
has been made in relation to the person for an
imprisonable offence.
Subsection (4) applies to a person’s DNA proﬁle if it is stored
on a DNA proﬁle databank under section 26(ac).

15

20

25

30

35

Criminal Investigations (Bodily Samples)
Amendment Bill

Part 1 cl 12

“(4) The proﬁle must be removed from the databank within the
period speciﬁed in subsection (5) if—
“(a) the person was a young person on the date of the of
fence; and
“(b) the Youth Court made an order under section 282 of the
Children, Young Persons, and Their Families Act 1989
discharging the information in relation to the offence
or any court made an order under section 106 of the
Sentencing Act 2002; and
“(c) since the date of that order,—
“(i) the person has not been convicted of another im
prisonable offence; and
“(ii) no order under section 282 of the Children,
Young Persons, and Their Families Act 1989
has been made in relation to the person for an
imprisonable offence.
“(5) The following are the periods referred to in subsections (2)
and (4):
“(a) in respect of subsection (2), no later than 7 years after
the date of the conviction; and
“(b) in respect of subsection (4), no later than 4 years after
the date of the order referred to in subsection (4)(b).”

5

10

15

20

10

Heading above section 45AA amended
The heading above section 45AA is amended by adding
“: Compulsion order or databank compulsion notice”.
25

11

Method by which bodily sample may be taken
The heading to section 48 is amended by adding “: samples
under Parts 2, 2A, and 3”.

12

New section 48A inserted
The following section is inserted after section 48:
30
“48A Method by which bodily sample may be taken: samples
under Part 2B
“(1) If a bodily sample is being taken under Part 2B, it may, subject
to subsections (2) to (5), be taken by either of the following
methods:
35
“(a) ﬁngerprick sample:
13

Part 1 cl 13

“(2)

“(3)

“(4)

“(5)

13
(1)
(2)

14
(1)
(2)

15

14
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“(b) buccal sample.
The person from whom the sample is to be taken must be given
an opportunity to elect which of the 2 methods referred to in
subsection (1) is to be used to take the sample.
A constable may indicate to a person making an election under 5
subsection (2) that the Police prefer a particular method for
taking the sample.
The sample must be taken—
“(a) by the method in subsection (1) that the person has
chosen; or
10
“(b) if the person has been given a reasonable opportunity to
elect which of the methods in subsection (1) is to be
used to take the sample and has indicated that he or she
has no preference as to the method by which the sample
is taken, by the method referred to in subsection (1) 15
chosen by a constable.
Despite subsection (4), if reasonable force is required to take
the sample, the sample must be taken by ﬁngerprick sample.”
Persons authorised to take buccal samples
Section 49A(1) is amended by inserting “or under Part 2B” 20
after “notice”.
Section 49A(3) is amended by adding “; or” and also by adding
the following paragraph:
“(c) in the case of a sample being taken under Part 2B, have
the buccal sample taken by an independent adult under 25
the supervision of a constable.”
Person giving sample entitled to have certain other
persons present
The heading to section 50 is amended by inserting “under
Part 2, 2A, or 3” after “sample”.
30
Section 50(1) is amended by inserting “under Part 2, 2A, or 3”
after “taken”.
New sections 50A and 50B inserted
The following sections are inserted after section 50:

Criminal Investigations (Bodily Samples)
Amendment Bill

Part 1 cl 15

“50A Young person giving sample under Part 2B entitled to
have certain other persons present
“(1) This section and section 50B apply to a young person from
whom a bodily sample is to be taken under Part 2B.
“(2) The young person is entitled to have the following persons
present during the taking of the sample:
“(a) a lawyer, or another person, of the young person’s
choice; and
“(b) a parent or other person who has the care of that young
person.
“(3) The constable who proposes to take the bodily sample must—
“(a) ascertain whether the young person wishes to exercise
the right conferred on that person by subsection (2);
and
“(b) take all reasonable steps to ensure that each person cho
sen is notiﬁed that the young person wishes him or her
to be present during the taking of the sample.
“(4) A person referred to in subsection (2)(a) may, unless the
young person objects, be chosen on the young person’s be
half by a parent or other person who has the care of that young
person, and in that case subsection (3) applies with all ne
cessary modiﬁcations.

5

10

15

20

“50B Constable may specify another place and date for taking
of sample if young person chooses under section 50A to
25
have other person present
“(1) This section applies if—
“(a) a young person chooses under section 50A to have a
person or persons described in section 50A(2) present,
or a parent or other person who has the care of that
young person chooses under section 50A(4) to have 30
a person described in section 50A(2)(a) present; and
“(b) any person chosen is not present when the choice is
made.
“(2) The constable may, by notice in writing to the young person or
a parent or other person who has the care of that young person, 35
require the attendance of the young person on a date and at a
time and place speciﬁed in the notice to give the bodily sample.
15
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“(3) If the constable issues a notice under subsection (2), the con
stable must take all reasonable steps to ensure that each person
chosen as described in subsection (1)(a) is notiﬁed—
“(a) that the young person wishes him or her to be present
during the taking of the sample; and
5
“(b) of the date on which, and the time and place at which,
the sample is to be taken.”
16
(1)

(2)

17
(1)
(2)
(3)

18

Suitably qualiﬁed persons and certain other persons, not
compelled to take sample or be present
Section 51(b) is amended by—
10
(a) inserting “or 50A(2)(a) or (4)” after “50(1)(a) or (3)”;
and
(b) inserting “or 50A(2)(b)” after “50(1)(b)”.
Section 51(c) is amended by omitting “49A(4)(b) or (6)(a)”
and substituting “49A(3)(c), (4)(b), or (6)(a)”.
15
Who may be present when bodily sample taken
Section 52(1)(c) is amended by inserting “or section 50A(2)
or (4)” after “50”.
Section 52(1)(d) is amended by inserting “or 50A(2)(b)” after
“50(1)(b)”.
20
Section 52(1) is amended by inserting the following paragraph
after paragraph (da):
“(db) in the case of a young person from whom a bodily sam
ple is to be taken under Part 2B and who has elected
to take a buccal sample himself or herself or to have a 25
buccal sample taken by an independent adult, that inde
pendent adult:”.

New section 52B inserted
The following section is inserted after section 52A:
“52B Who must be present when young person takes own
30
buccal sample under Part 2B
A young person from whom a bodily sample is being taken
under Part 2B and who has elected to take a buccal sample
himself or herself must not take the buccal sample unless—

16
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“(a)

an independent adult is present when the buccal sample
is taken; and
“(b) the young person has conﬁrmed, in the presence of that
independent adult, before taking the buccal sample, that
he or she has elected to take the buccal sample himself 5
or herself.”
19

New section 54A inserted
The following section is inserted after section 54:
“54A Procedure for taking bodily sample under Part 2B
“(1) If a constable proposes to require a person to give a bodily 10
sample under Part 2B, the constable must—
“(a) ascertain from the person whether he or she wishes the
sample to be taken by way of ﬁngerprick sample or buc
cal sample:
“(b) inform the person that if he or she refuses to give a 15
bodily sample a constable may use or cause to be used
reasonable force to assist a suitably qualiﬁed person to
take a ﬁngerprick sample.
“(2) If a person refuses to give a bodily sample when required to
do so under Part 2B, a constable may use or cause to be used 20
reasonable force to assist a suitably qualiﬁed person to take a
ﬁngerprick sample.”
20

Disposal of bodily samples and identifying information
obtained under Part 2
Section 60(1)(d) is amended by omitting “12” and substituting 25
“24”.

21

New section 60A inserted
The following section is inserted after section 60:
“60A Disposal of bodily samples and identifying information
obtained under Part 2B
30
“(1) This section applies to—
“(a) a bodily sample taken under Part 2B; and
“(b) every record of any analysis of that bodily sample car
ried out on behalf of any constable; and
“(c) every record, to the extent that it contains—
35
17
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“(i) information about the sample; and
“(ii) particulars that are identiﬁable by any person as
particulars identifying that information with the
person from whom the sample was taken.
“(2) The Commissioner must ensure that the bodily sample referred
to in subsection (1)(a) is destroyed as soon as practicable
after a DNA proﬁle is obtained from the sample.
“(3) The Commissioner must ensure that any record referred to in
subsection (1)(b) and (c) is destroyed,—
“(a) subject to section 61, as soon as practicable after the ex
piry of the period of 2 months beginning on the date on
which the sample is taken, if the person is not charged
with the triggering offence, or a related offence, before
the expiry of that period; or
“(b) if the person is charged with such offence before the
expiry of that period, as soon as practicable after the
ﬁrst of the following to occur:
“(i) the charge is withdrawn; or
“(ii) the person is acquitted of the offence.
“(4) Nothing in this section requires the destruction of a DNA pro
ﬁle that may lawfully be retained in a DNA proﬁle databank.”
22
(1)

5

10

15

20

Extension of period for which sample may be retained
Section 61 is amended by repealing subsection (1) and substi
tuting the following subsections:
“(1) On application in accordance with this section, a High Court 25
Judge may,—
“(a) in respect of a bodily sample taken under Part 2 and
related records as described in section 60(1)(b) and (c),
extend the period speciﬁed in section 60(1)(d); or
“(b) in respect of records as described in section 60A(1)(b) 30
and (c), extend the period speciﬁed in section
60A(3)(a).
“(1A) In this section, the period in section 60(1)(d) or, as the case
may be, section 60A(3)(a) is referred to as the relevant
period.”
35
(2) Section 61 is amended by repealing subsection (3) and substi
tuting the following subsections:
18
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“(3) An extension or, as the case requires, a further extension of the
relevant period may be granted under this section only if the
High Court Judge is satisﬁed—
“(a) that the person from whom the bodily sample was taken
has not been charged with the triggering offence, or a
related offence; and
“(b) either of the circumstances mentioned in subsection
(3A) exist.
“(3A) The circumstances referred to in subsection (3) are—
“(a) that there is still good cause to suspect that the person
committed an offence referred to in subsection (3)(a)
and—
“(i) there is a good reason for the person not having
been charged; and
“(ii) it is important to the investigation of the offence
that the bodily sample, and any records that
would otherwise be required to be destroyed, be
retained; or
“(b) that—
“(i) there is not, or no longer, good cause to suspect
that the person committed an offence referred to
in subsection (3)(a); but
“(ii) it is important to the investigation of the offence,
or to criminal proceedings in relation to that of
fence, that the bodily sample, and any records
that would otherwise be required to be destroyed,
be retained.”
(3) Section 61(5) is amended by inserting “(in the case of a sample
taken under Part 2)” after “sample”.

5

10

15

20

25

23

Material extracted from samples to be destroyed
30
Section 63 is amended by omitting “60, section 61A, or section
62 of this Act” and substituting “60, 60A, 61A, or 62”.

24

Translation of notices
Section 64(a) is amended by omitting “6(2)(a) or section
8(2)(a) or section 24E(a) or section 30(2)(a) or section 33(b) 35
of this Act” and substituting “6(2)(a), 8(2)(a), 24E(a), 24N,
30(2)(a), or 33(b)”.
19
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25

Information stored on DNA proﬁle databank not
admissible in criminal proceedings
(1) The heading of section 71 is amended by inserting “or ob
tained under Part 2B” after “databank”.
(2) Section 71 is amended by inserting the following subsection 5
after subsection (1):
“(1A) Subject to subsection (4), no DNA proﬁle that is derived from
a bodily sample taken under Part 2B is admissible against any
person in any criminal proceedings.”
(3) Section 71(4) is amended by inserting “or (1A)” after “subsec 10
tion (1)”.
26

Information relating to bodily samples to be included in
annual report of Police
(1) Section 76 is amended by inserting the following paragraphs
after paragraph (ea):
“(eb) the number of occasions on which a bodily sample has
been taken under Part 2B:
“(ec) the number of occasions on which a DNA proﬁle was
derived from a bodily sample taken under Part 2B:
“(ed) the number of occasions on which a DNA proﬁle
derived from a bodily sample taken under Part 2B
matched with DNA information referred to in section
24R(1)(a):
“(ee) the number of occasions on which a DNA proﬁle
derived from a bodily sample taken under Part 2B
matched DNA information collected from the scene of
the offence in respect of which the bodily sample was
taken:
“(ef) the number of occasions on which a constable used rea
sonable force under section 54A(2):
“(eg) the total number of DNA proﬁles stored on a Part 2B
temporary databank at the end of the period under re
view:”.
(2) Section 76 is amended by adding the following subsection as
subsection (2):
“(2) The information required by subsection (1)(eb) to (eg) must
be provided together with a breakdown of those totals accord

20
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ing to the ethnicity of the persons from whom the samples were
taken so far as that information is known by the Police.”
27
(1)

(2)
(3)
(4)
(5)

(6)

Offences
Section 77(1) is amended by repealing paragraph (b) and sub
stituting the following paragraphs:
“(b) refuses to allow a bodily sample to be taken pursuant to
a databank compulsion notice or under Part 2B and, as
a result of that refusal, no sample is taken; or
“(c) having been given a notice under section 50B requir
ing him or her to attend on a speciﬁed date and at a spe
ciﬁed place and time to give a bodily sample under Part
2B, fails to comply with that notice.”
Section 77(2)(a) is amended by inserting “, or a Part 2B tem
porary databank,” after “databank”.
Section 77(2)(b) is amended by inserting “or a Part 2B tempo
rary databank” after “databank”.
Section 77(2)(c) is amended by inserting “, or a Part 2B tem
porary databank,” after “databank”.
Section 77(2)(d) is amended by—
(a) inserting “24R or” after “section”.
(b) inserting “or a Part 2B temporary databank” after “data
bank” in each place where it appears.
Section 77(2)(e) is amended by inserting “24S or” after “sec
tion”.
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28

Indemnity
Section 79(1) is amended by adding “or 54A(2)”.

29

New Part 3 added to Schedule
The Schedule is amended by adding the Part 3 set out in the
Schedule of this Act.

21
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Part 2
Extension of authority to take and retain
bodily samples
Preliminary provision
30

Interpretation
5
Section 2(1) is amended by inserting the following deﬁnition
in its appropriate alphabetical order:
“imprisonable offence means an offence punishable by a term
of imprisonment; and includes an offence punishable by im
prisonment for life”.
10

Amendments to Part 2 of principal Act
31

Authority to take bodily sample from suspect
Section 5(a) is amended by omitting “indictable offence” and
substituting “imprisonable offence”.

32
(1)

Request to consent to taking of bodily sample
15
Section 6(1) is amended by omitting “indictable offence” and
substituting “imprisonable offence”.
Section 6(2)(b)(vii) is amended—
(a) by omitting “a relevant offence” and substituting “an
imprisonable offence”; and
20
(b) by omitting “High Court Judge” and substituting “Dis
trict Court Judge”.

(2)

33
(1)
(2)

(3)

22

Form and content of notice
Section 7(b)(i) is amended by omitting “indictable offence”
and substituting “imprisonable offence”.
25
Section 7(b)(viii) is amended by—
(a) omitting “and that the offence is a relevant offence,”;
and
(b) omitting “High Court Judge” and substituting “District
Court Judge”.
30
Section 7(b)(xiii) is amended by omitting “and the offence of
which the suspect is convicted is a relevant offence,”.
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34
(1)
(2)
(3)
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Application for order authorising taking of bodily sample
Section 13(1) is amended by omitting “High Court Judge” and
substituting “District Court Judge”.
Section 13(1)(a) is amended by omitting “a relevant offence”
and substituting “imprisonable offence”.
5
Section 13(2)(a) is amended by omitting “a relevant offence”
and substituting “imprisonable offence”.

35

Prohibition against publication of name of respondent
Section 14(1)(a) is amended by omitting “High Court Judge”
and substituting “District Court Judge”.
10

36

Information may be withheld from respondent
Section 15(1) is amended by omitting “High Court Judge” and
substituting “District Court Judge”.

37
(1)

Judge may authorise bodily sample to be taken
Section 16(1) is amended by omitting “High Court Judge” and 15
substituting “District Court Judge”.
Section 16(1)(a) is amended by omitting “relevant”.

(2)
38
(1)
(2)
(3)
(4)

39

Application for order authorising taking of bodily sample
from person under 17
Section 18(1) is amended by omitting “High Court Judge” and 20
substituting “District Court Judge”.
Section 18(1)(a) is amended by omitting “a relevant offence”
and substituting “an imprisonable offence”.
Section 18(2)(a) is amended by omitting “a relevant offence”
and substituting “an imprisonable offence”.
25
Section 18(3)(b)(vii) is amended by omitting “High Court
Judge” and substituting “District Court Judge”.
Judge may authorise bodily sample to be taken
Section 23(1)(a) is amended by omitting “relevant”.

23
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Form and content of compulsion order
Section 24(4)(h) is amended by omitting “a relevant offence”
and substituting “an imprisonable offence”.

Amendments to Part 2B of principal Act
41

Part 2B heading amended
5
The heading to Part 2B is amended by omitting “relevant
offence” and substituting “imprisonable offence”.

42

Authority to take bodily sample from person of or over
17 years arrested or intended to be charged with relevant
10
offence
The heading to section 24J (as inserted by section 7 of this
Act) is amended by omitting “relevant offence” and substi
tuting “imprisonable offence”.
Section 24J(1)(a) and (b) is amended by omitting “a rele
vant offence” and substituting in each case “an imprisonable 15
offence”.

(1)

(2)

43
(1)

(2)

Authority to take bodily sample from young person
arrested or intended to be charged with relevant offence
The heading to section 24K (as inserted by section 7 of this
Act) is amended by omitting “relevant offence” and substi 20
tuting “imprisonable offence”.
Section 24K(1)(a)(i) and (ii) is amended by omitting “a rele
vant offence” and substituting in each case “an imprisonable
offence”.

Other amendments to principal Act
44
(1)
(2)

24

25

Information that may be kept on DNA proﬁle databank
Section 26(a)(ii) is amended by omitting “a relevant offence”
and substituting “an imprisonable offence”.
Section 26(ab)(ii) is amended by omitting “a relevant offence”
and substituting “an imprisonable offence”.
30
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45

Removal of certain DNA proﬁles from DNA proﬁle
databank
Section 26A (as inserted by section 9 of this Act) is
amended by adding the following subsection:
“(5) The proﬁle must be removed from the databank no later than 5
10 years after the date of the conviction if—
“(a) the person to whom the proﬁle relates was of or over
17 years of age on the date of the offence referred to in
section 26(a) or, as the case may be, section 26(ab);
and
10
“(b) the conviction was for an offence that was not a relevant
offence at the time of the conviction; and
“(c) the person has not been convicted of an imprisonable
offence since the date of the conviction.”
Disposal of bodily samples and identifying information
15
obtained under Part 2
(1) Section 60(1)(f) is amended by omitting “a relevant offence”
and substituting “an imprisonable offence”.
(2) Section 60 is amended by repealing subsection (2) and substi
tuting the following subsections:
20
“(2) Subsection (2A) applies if—
“(a) a bodily sample is taken under Part 2 from a person; and
“(b) the person is convicted of the offence in respect of
which the sample is taken, or of a related offence; and
“(c) the offence of which the person is convicted is an im 25
prisonable offence.
“(2A) The Commissioner must ensure that the sample is retained
only for as long as necessary to enable a DNA proﬁle to be
obtained from the sample, and is then destroyed.”
46
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Schedule

Schedule
New Part 3 added to Schedule
Part 3
Offences

Provision of Act
Animal Welfare Act 1999

Wilful illtreatment of animals

section 28

Carrying or possession of ﬁrearms, airguns,
pistols, restricted weapons, or explosives, ex
cept for lawful, proper, and sufﬁcient purpose
Unlawful possession of pistol or restricted
weapon
Unlawful carriage or possession in public
place of ﬁrearm, airgun, pistol, ammunition,
explosive, or restricted weapon
Possession of imitation ﬁrearm, restricted
weapon, ammunition, or explosive to resist,
prevent arrest, or commit offence
Carrying ﬁrearm, airgun, pistol, imitation
ﬁrearm, restricted weapon, ammunition, or
explosive with criminal intent

section 45

Arms Act 1983

section 50
section 51

section 54(2)

section 55

Crimes Act 1961
Indecent act in public place

section 125

Indecent act with intent to insult or offend

section 126

Aggravated assault

section 192

Assault with intent to injure

section 193

Male assaults female

section 194(b)

Cruelty to a child

section 195

Disabling

section 197

Possession of offensive weapons or disabling
substances
Assault with weapon

section 202A

Receiving (if the value of the property does
not exceed $1,000)
Threatening acts

section 246

section 202C

section 308
Land Transport Act 1998

Contravention of section 7 or section 22 in
volving injury or death

26

section 36

s 29
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Schedule

Part 3—continued
Offences

Provision of Act

Person in charge of motor vehicle causing in
jury or death

section 61
Summary Offences Act 1981

Peeping or peering into dwellinghouse

section 30

12
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