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Explanatory note

General policy statement
This Bill amends the Biosecurity Act 1993 and the Customs and Excise Act 1996 to
introduce levies to fund the direct and indirect costs of activities carried out by the
Ministry for Primary Industries (MPI) and the New Zealand Customs Service (Cus-
toms) relating to the processing of people arriving in and departing from New Zea-
land.
Border processing costs that could be subject to the levies include the costs of—
• profiling and risk assessment activities required before travellers arrive at the

border:
• processing activities to verify compliance at the border:
• post-border activities that are relevant to identifying and managing border pro-

cessing risks.
The objective of this Bill is to ensure that funding arrangements for MPI and Customs
are sustainable and the costs associated with the delivery of those activities are borne
by those who directly benefit from the activities or give rise to the risks.
The Bill imposes liability on travellers to pay a levy while an Order in Council is in
force and specifies the purpose of the levy.
The Bill provides for an Order in Council to be made that prescribes the levy rate or
the basis for calculating the levy, details of costs to be recovered, and other provisions
relating to the administration of the levy.

Departmental disclosure statement
The Ministry for Primary Industries and the New Zealand Customs Service are re-
quired to prepare a disclosure statement to assist with the scrutiny of this Bill. The
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disclosure statement provides access to information about the policy development of
the Bill and identifies any significant or unusual legislative features of the Bill.
A copy of the statement can be found at http://legislation.govt.nz/disclosure.aspx?
type=bill&subtype=government&year=2015&no=19.

Regulatory impact statement
No regulatory impact statement was produced in relation to this Bill.

Clause by clause analysis
Clause 1 is the Title clause.
Clause 2 is the commencement clause. It provides that this Bill will come into force
on the day after the date on which it receives the Royal assent.

Part 1
Amendments to Biosecurity Act 1993

Clause 3 provides that Part 1 of the Bill amends the Biosecurity Act 1993.
Clause 4 amends section 9 of the Biosecurity Act 1993 to provide that the powers of
the responsible Minister include—
• recommending that the Governor-General make levy orders under new section

140AA; and
• performing other functions in relation to the respective levies.
Clause 5 inserts new sections 140AA and 140AB into the Biosecurity Act 1993.
New section 140AA—
• provides that every traveller who arrives in New Zealand on or after 1 January

2016 is liable to pay a levy for border clearance costs incurred by the Ministry
for Primary Industries in carrying out its functions under the Biosecurity Act
1993:

• provides for the Governor-General to make a levy order, on the recommenda-
tion of the Minister, that prescribes the rate of levy (or the way in which the
rate of levy is to be calculated) and when and how the levy is to be paid.

New section 140AB prescribes further matters that may be contained in a levy order
under new section 140AA.
Clauses 6 to 9 amend sections 140A to 141B of the Biosecurity Act 1993 so that sec-
tions 140A to 141D apply to levy orders under new section 140AA.
Section 140A prescribes requirements for trust accounts where a levy order requires
levy funds payable to be held in separate trust accounts.
Section 141 describes the effect of a levy order, which is that every person respon-
sible for paying or collecting the levy must do so and that the Director-General may
recover any levy funds payable as a debt in any court of competent jurisdiction.
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Section 141A provides that levy orders may, for the purpose of determining whether
the orders are being complied with, require that the Director-General, persons respon-
sible for paying the levy, and persons responsible for collecting the levy, keep speci-
fied statements, accounts, and records.
Sections 141B to 141D provide for audits in relation to levy orders.
Clause 10 amends section 154N of the Biosecurity Act 1993 to prescribe offences for
failing to keep or maintain statements, accounts, or records that are required to be
kept by a levy order made under new section 140AA.

Part 2
Amendments to Customs and Excise Act 1996

Clause 11 provides that Part 2 of the Bill amends the Customs and Excise Act 1996.
Clause 12 inserts new sections 288B to 288I into the Customs and Excise Act 1996.
New section 288B—
• provides that every traveller who arrives in or departs New Zealand on or after

1 January 2016 is liable to pay a levy for border clearance costs incurred by the
New Zealand Customs Service in carrying out its functions under the Customs
and Excise Act 1996 or any other Act; and

• provides for the Governor-General to make a levy order, on the recommenda-
tion of the Minister, that prescribes the rate of levy (or the way in which the
rate of levy is to be calculated) and when and how the levy is to be paid.

New section 288C prescribes further matters that may or must be contained in a levy
order under new section 288B.
New section 288D prescribes requirements for trust accounts where a levy order re-
quires levy funds payable to be held in separate trust accounts.
New section 288E describes the effect of a levy order, which is that every person re-
sponsible for paying or collecting the levy must do so and that the Comptroller of
Customs may recover any levy funds payable as a debt in any court of competent jur-
isdiction.
New section 288F provides for audits in relation to levy orders.
New section 288G makes provision for auditors and allows auditors to require any
specified person to produce for inspection and copying statements, accounts, and re-
cords that are required to be kept.
New section 288H prescribes offences in relation to levy orders under new section
288B, including offences for failing to keep or maintain specified statements, ac-
counts, or records, failing to make returns or declarations as required, or making a re-
turn or declaration knowing that any material detail is false or misleading.
New section 288I provides for certain offences in new section 288H to be strict liabil-
ity offences.
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Consequential amendments, revocations, and repeals

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Border Processing (Arrivals and Departures) Levy Act 2015.

2 Commencement
This Act comes into force on the day after the date on which it receives the 5
Royal assent.

Part 1
Amendments to Biosecurity Act 1993

3 Principal Act
This Part amends the Biosecurity Act 1993 (the principal Act). 10

4 Section 9 amended (Powers of responsible Minister)
In section 9(1)(d), replace “section 137(1)” with “section 137(1) or section
140AA(3).”

5 Sections 140AA and 140AB inserted
After section 140, insert: 15

140AA Levies for recovering border processing costs
(1) In this section, traveller means any person who arrives in New Zealand from

any place outside New Zealand.
(2) Every traveller who arrives in New Zealand on or after 1 January 2016 is lia-

ble, while there is a levy order in force under subsection (3), to pay a levy to 20
the Director-General in relation to the costs incurred by the Ministry in, or for
the purpose of, exercising its powers or performing its functions under this Act
in relation to travellers and the goods in their possession or under their control
(including as part of their personal effects or baggage).

(3) The Governor-General may, by Order in Council, on the recommendation of 25
the responsible Minister, make a levy order prescribing—
(a) the rate of levy or the basis on which the rate is to be calculated or ascer-

tained; and
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(b) insofar as the order does not set an actual rate, how the actual rate of the
levy is to be set; and

(c) when and how the levy is to be paid; and
(d) how the rate of levy, and any variation of the rate, is to be notified.

(4) The responsible Minister must, before recommending that a levy order be made 5
under this section, consult with persons who the Minister believes are represen-
tative of interests likely to be affected substantially by the order.

(5) A levy order must not be made in respect of the costs that are otherwise recov-
ered or otherwise to be recovered under this Act or the Airports (Cost Recov-
ery for Processing of International Travellers) Act 2014. 10

(6) A levy order made under this section—
(a) is a legislative instrument and a disallowable instrument for the purposes

of the Legislation Act 2012; and
(b) must be presented to the House of Representatives under section 41 of

that Act. 15
(7) To avoid doubt, this section does not limit section 135 or 137.

140AB Contents of border processing levy order
A levy order under section 140AA may—
(a) prescribe different rates of levy, on any differential basis, for different

persons or different classes of persons: 20
(b) prescribe a maximum rate or maximum rates of levy:
(c) exempt certain persons or classes of persons from the requirement to pay

the levy:
(d) prescribe persons responsible for collecting the levy from those primari-

ly responsible for paying it: 25
(e) allow persons collecting the levy to recover the costs of collecting the

levy and, if so, prescribe the basis on which those costs are to be calcula-
ted or ascertained:

(f) require that returns be made to the Director-General or some other per-
son or body to enable amounts of levy payable to be calculated, deter- 30
mined, or verified:

(g) provide, subject to such conditions as may be prescribed, for extensions
of time for the payment of levy:

(h) provide for the payment of additional or increased levy in the event of
late payment or non-payment: 35

(i) provide for circumstances in which levy paid may be refunded:
(j) require that levy funds payable be held on trust in separate accounts.
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6 Section 140A amended (Trust accounts for levy money payable to Direct-
or-General)
In section 140A, replace “section 137” with “section 137 or 140AA” in each
place.

7 Section 141 amended (Effect of levy order) 5
(1) In section 141, replace “section 137” with “section 137 or 140AA”.
(2) In section 141(a), replace “for paying the levy to the Director-General” with

“for paying or collecting the levy”.
(3) In section 141(b), replace “for paying it” with “for paying or collecting it”.

8 Section 141A amended (Orders to provide for records to be kept for Dir- 10
ector-General’s levy)
In section 141A, replace “section 137” with “section 137 or 140AA”.

9 Section 141B amended (Compliance audits for Director-General’s levy)
In section 141B, replace “section 137” with “section 137 or 140AA” in each
place. 15

10 Section 154N amended (Section 154N offences)
In section 154N(15) and (16), replace “and 137” with “137, and 140AA”.

Part 2
Amendments to Customs and Excise Act 1996

11 Principal Act 20
This Part amends the Customs and Excise Act 1996 (the principal Act).

12 Sections 288B to 288I and cross-headings inserted
After section 288A, insert:

Levies for recovering border processing costs

288B Levies for recovering border processing costs 25
(1) In this section, traveller means any person who arrives in New Zealand from,

or departs New Zealand for, any place outside New Zealand.
(2) Every traveller who on or after 1 January 2016 arrives in or departs New Zea-

land is liable, while there is a levy order in force under subsection (3), to pay
a levy to the chief executive in relation to the costs incurred by the Customs in, 30
or for the purpose of, exercising its powers or performing its functions, under
this Act or any other Act, in relation to travellers and their accompanying bag-
gage (or other goods in their possession or under their control).
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(3) The Governor-General may, by Order in Council, on the recommendation of
the Minister, make a levy order prescribing—
(a) the rate of levy or the basis on which the rate is to be calculated or ascer-

tained; and
(b) insofar as the order does not set an actual rate, how the actual rate of the 5

levy is to be set; and
(c) when and how the levy is to be paid; and
(d) how the rate of the levy, and any variation of the rate, is to be notified.

(4) The Minister must, before recommending that a levy order be made under this
section, consult with such persons, representative groups, government depart- 10
ments, and Crown agencies as he or she considers reasonable and appropriate
in the circumstances.

(5) A levy order must not be made in respect of the costs that are otherwise recov-
ered or otherwise to be recovered under this Act or the Airports (Cost Recov-
ery for Processing of International Travellers) Act 2014. 15

(6) A levy order made under this section—
(a) is a legislative instrument and a disallowable instrument for the purposes

of the Legislation Act 2012; and
(b) must be presented to the House of Representatives under section 41 of

that Act. 20

288C Contents of border processing levy order
(1) A levy order under section 288B may—

(a) prescribe different rates of levy, on any differential basis, for different
persons or different classes of persons:

(b) prescribe a maximum rate or maximum rates of levy: 25
(c) exempt certain persons or classes of persons from the requirement to pay

the levy:
(d) prescribe persons responsible for collecting the levy from those primari-

ly responsible for paying it:
(e) allow persons collecting the levy to recover the costs of collecting the 30

levy and, if so, prescribe the basis on which those costs are to be calcula-
ted or ascertained:

(f) require that returns be made to the chief executive or some other person
or body to enable the amounts of levy payable to be calculated, deter-
mined, or verified: 35

(g) provide, subject to such conditions as may be prescribed, for extensions
of time for the payment of the levy:

(h) provide for the payment of additional or increased levy in the event of
late payment or non-payment:
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(i) provide for circumstances in which levy paid may be refunded:
(j) require that levy funds payable be held on trust in separate accounts.

(2) Every order must,—
(a) for the purpose of determining whether an order is being complied with,

require any of the following persons to keep statements, accounts, or re- 5
cords of specified classes or descriptions:
(i) the chief executive:
(ii) persons responsible for collecting the levy:
(iii) persons responsible for paying the levy; and

(b) provide for those statements, accounts, or records to be retained for a 10
specified period; and

(c) provide for the remuneration of auditors under section 288G(2).
Compare: 1993 No 95 ss 140, 141A

288D Trust accounts for levy money payable to chief executive
(1) If a levy order provides that the levy funds payable are to be held on trust in 15

separate accounts, each person responsible for collecting the levy must—
(a) keep a bank account at a registered bank; and
(b) ensure that the account is so named as to identify that it is a trust account

kept by the person responsible for collecting the levy for the purposes of
the order; and 20

(c) take all practicable steps to ensure that—
(i) the account is used only for holding amounts required to be de-

posited under this section; and
(ii) the balance in the account on any day is not less than the amount

outstanding on that day to the chief executive. 25
(2) A person responsible for collecting a levy must deposit in a trust account an

amount equal to the levy calculated in accordance with the levy order on the
day or days specified in, or calculated in accordance with, that order.

(3) If the amount held in the trust account—
(a) is more than the amount of levy money that is outstanding to the chief 30

executive, the amount outstanding is deemed to be held on trust for the
chief executive:

(b) is the same as or less than the amount that is outstanding, all the money
in the account is deemed to be held on trust for the chief executive.

(4) Money deemed by subsection (3) to be held on trust is not available for the 35
payment of, and is not liable to be attached or taken in execution at the instance
of, any creditor of the person responsible for collecting the levy (other than the
chief executive).
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(5) A person who ceases to be a person responsible for collecting a levy must con-
tinue to maintain the trust account until all the levy money payable to the chief
executive, in respect of the period during which that person was responsible for
collecting the levy, has been paid.

(6) Nothing in subsection (5) limits or affects any obligation or liability under 5
this Act of any person who has become responsible for collecting the levy.

(7) In this section,—
levy order means an order under section 288B

registered bank has the meaning given to it in section 2(1) of the Reserve
Bank of New Zealand Act 1989 10
trust account means the account referred to in subsection (1).
Compare: 1993 No 95 s 140A

288E Effect of levy order
If a levy order is made under section 288B, the following provisions apply:
(a) every person responsible for paying or collecting the levy must do so; 15

and
(b) the chief executive may recover the levy in any court of competent juris-

diction as a debt due from any person responsible for paying or collect-
ing it.

Compare: 1993 No 95 s 141 20

288F Compliance audits
(1) While an order under section 288B is in force, the Minister may, at the re-

quest of the chief executive, appoint 1 or more auditors to conduct an audit of
the affairs of any person responsible for collecting the levy.

(2) The purpose of an audit under this section is to ascertain— 25
(a) the extent to which persons responsible for paying or collecting the levy

concerned are doing or have done so:
(b) the extent to which appropriate amounts of the levy concerned are being

or have been paid over to the chief executive:
(c) the extent to which statements, accounts, and records are being or have 30

been kept or properly kept.
Compare: 1993 No 95 ss 141B(1), (2), 141C

288G Auditors
(1) A person is not qualified to be an auditor for the purpose of section 288F if—

(a) the person is not a qualified auditor within the meaning of section 35 of 35
the Financial Reporting Act 2013:

(b) the person is an officer or employee of—
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(i) the chief executive:
(ii) any person responsible for collecting the levy concerned:
(iii) any person responsible for paying the levy concerned.

(2) Every person appointed as an auditor is entitled to remuneration paid by the
chief executive as provided for in the relevant levy order. 5

(3) For the purposes of conducting an audit, an auditor may—
(a) require any specified person to produce, and the person must produce,

for inspection within a reasonable period specified by the auditor any
statements, accounts, and records—
(i) that are required to be kept under section 288C(2); and 10
(ii) that are in that person’s possession or under that person’s control:

(b) take copies of, or extracts from, those statements, accounts, and records.
(4) The persons referred to in subsection (3)(a) are—

(a) the chief executive:
(b) any person responsible for collecting the levy: 15
(c) any employee or officer of a person in paragraph (a) or (b).

(5) Every direction under subsection (3) must contain—
(a) a reference to this section; and
(b) the full name of the auditor; and
(c) a statement of the powers conferred on the auditor by that subsection. 20

(6) An auditor must not disclose to any person other than the Minister (or a person
authorised in that behalf by the Minister) any information obtained by the audi-
tor under subsection (3), except in respect of—
(a) a prosecution under this Act:
(b) an action for the recovery of any amount due under this Act. 25

(7) To avoid doubt, the Official Information Act 1982 applies in respect of any in-
formation held by a Minister that was obtained pursuant to subsection (6).
Compare: 1993 No 95 ss 141B(3)–(5), 141D

288H Offences in relation to levy orders
(1) A person commits an offence against this Act who fails to keep or maintain 30

statements, accounts, or records that are required to be kept or maintained
under an order made under section 288B.

(2) A person commits an offence against this Act who fails to make a return or
declaration that the person is required to make by an order made under sec-
tion 288B. 35

(3) A person commits an offence against this Act who makes a return or declar-
ation that the person is required to make by an order made under section
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288B knowing that the return or declaration is false or misleading in a material
particular.

(4) A person commits an offence against this Act who fails to comply with a re-
quirement imposed under section 288G(3)(a).

(5) Every person who commits an offence against subsection (1) is liable on 5
conviction,—
(a) in the case of an individual, to a fine not exceeding $5,000:
(b) in the case of a body corporate, to a fine not exceeding $15,000.

(6) Every person who commits an offence against subsection (2) or (4) is liable
on conviction,— 10
(a) in the case of an individual, to a fine not exceeding $1,000:
(b) in the case of a body corporate, to a fine not exceeding $3,000.

(7) Every person who commits an offence against subsection (3) is liable on
conviction,—
(a) in the case of an individual, to a fine not exceeding $10,000: 15
(b) in the case of a body corporate, to a fine not exceeding $30,000.
Compare: 1993 No 95 ss 154N(15), (16), 154O(7)

288I Section 288H strict liability offences
(1) This section applies to the offences in section 288H(1), (2), and (4).
(2) The offences are strict liability offences and the prosecution is not required to 20

prove that a defendant intended to commit the offence.
(3) The defendant will have a defence if the defendant proves that—

(a) the action or event to which the prosecution relates was due to—
(i) the act or omission of another person; or
(ii) an accident; or 25
(iii) some other cause or circumstance outside the defendant’s control;

and
(b) the defendant took all reasonable precautions, and exercised due dili-

gence, to avoid the commission of the offence.
(4) The defence in subsection (3) is only available if the defendant gives a writ- 30

ten notice to the prosecutor at least 15 working days before the hearing date, or
within such other time as the court allows, that—
(a) states the defendant’s intention to rely on the defence; and
(b) includes facts that support the defence.
Compare: 1993 No 95 s 154N 35

Consequential amendments, revocations, and repeals

Border Processing (Arrivals and Departures) Levy Bill Part 2 cl 12

9



Wellington, New Zealand:
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