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Non-bank Deposit Takers
(Declared-out Entities) Regulations

2015

Jerry Mateparae, Governor-General

Order in Council

At Wellington this 2nd day of February 2015

Present:
His Excellency the Governor-General in Council

Pursuant to section 73(1)(d) of the Non-bank Deposit Takers Act
2013, His Excellency the Governor-General makes the following
regulations, acting—
(a) on the advice and with the consent of the Executive Council;

and
(b) on the advice of the Minister of Finance, given after having

regard to the matters in section 73(2) of that Act, and in ac-
cordance with a recommendation of the Reserve Bank of New
Zealand made—
(i) after taking into account the principles in section 8 of

that Act; and
(ii) after having regard to the matters in section 73(2) of that

Act; and
(iii) after the consultation required by section 76(1)(a) and

(b) of that Act.
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1 Title

These regulations are the Non-bank Deposit Takers (Declared-
out Entities) Regulations 2015.
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2 Commencement
These regulations come into force on 1 April 2015.

3 Interpretation
In these regulations, unless the context otherwise requires,—
Act means the Non-bank Deposit Takers Act 2013
call debt security has the same meaning as in section 5 of the
Financial Advisers Act 2008
company means a company, or an overseas company, within
the meaning of section 2(1) of the Companies Act 1993
credit—
(a) means a right granted by a person to another person to—

(i) defer payment of a debt; or
(ii) incur a debt and defer its payment; or
(iii) purchase property or services and defer payment

for that purchase (in whole or in part); but
(b) does not include credit provided under a contract de-

scribed in section 15(1)(a) or (b) of the Credit Contracts
and Consumer Finance Act 2003

entity means any of the following:
(a) a company or any other body corporate:
(b) a corporation sole:
(c) an unincorporated body (including, without limitation,

a partnership)
equity security has the same meaning as in section 8(2) of the
Financial Markets Conduct Act 2013
registered bank has the same meaning as in section 2(1) of
the Reserve Bank of New Zealand Act 1989.

4 Transitional, savings, and related provisions
The transitional, savings, and related provisions set out in the
Schedule have effect according to their terms.

Intra-group funding vehicles
5 Definitions relating to intra-group funding vehicles

In this regulation and regulation 6,—
associate has the same meaning as in GAAP
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costs and expenses does not include costs and expenses that
are attributable to repaying debt securities
generally accepted accounting practice or GAAP,—
(a) for an intra-group funding vehicle incorporated or es-

tablished in New Zealand or in a jurisdiction other than
those listed in paragraph (b), has the same meaning as
in section 8 of the Financial Reporting Act 2013:

(b) for an intra-group funding vehicle incorporated or es-
tablished in Australia, Canada, Hong Kong, Singapore,
the United Kingdom, the United States of America,
France, Germany, or India, means generally accepted
accounting practice in the jurisdiction in which that in-
tra-group funding vehicle is incorporated or established

groupmeans a group comprising an entity and its subsidiaries
group member, in relation to an intra-group funding vehicle,
means anymember of the group of which the intra-group fund-
ing vehicle is a member
intra-group funding vehicle means an entity that carries on
the business of borrowing and lending by—
(a) making 1 or more NBDT regulated offers of debt secur-

ities; and
(b) using funds raised to provide credit to, or to provide

credit to and acquire equity securities in, 1 or more spe-
cified persons

joint venture has the same meaning as in GAAP
net proceeds, in relation to an NBDT regulated offer of debt
securities, means all funds raised from the issue of debt se-
curities under that offer less the costs and expenses of the in-
tra-group funding vehicle attributable to that offer
specified person, in relation to an intra-group funding vehicle
or any other group member (in either case, A), means—
(a) an associate of A:
(b) a person with whom A is carrying on a joint venture:
(c) any other group member
specified person outside the group means a person who is
not a group member but who is—
(a) an associate of a group member; or
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(b) a person with whom a group member is carrying on a
joint venture

subsidiary has the same meaning as in section 5(1) of the Fi-
nancial Reporting Act 2013.

6 Intra-group funding vehicle not NBDT for purposes of
Act in certain circumstances

(1) An intra-group funding vehicle to which all of the circum-
stances in subclause (3) apply is declared not to be an NBDT
for the purposes of the Act.

(2) The declaration in subclause (1) applies to the intra-group
funding vehicle at any time that all of the circumstances in
subclause (3) apply to the intra-group funding vehicle, but at
no other time.

(3) The circumstances are that—
(a) the intra-group funding vehicle uses an amount equal

to or greater than 100% of the net proceeds from all
debt securities issued by it under NBDT regulated offers
to provide credit to, or to provide credit to and acquire
equity securities in, 1 or more specified persons; and

(b) neither the intra-group funding vehicle nor any other
group member carries on the business of lending to any
person other than to 1 or more specified persons; and

(c) if the intra-group funding vehicle or other group mem-
ber (in either case, A) carries on the business of lending
to a specified person outside the group (B), for so long
as any credit so provided to B remains unpaid, B—
(i) does not carry on the business of lending; or
(ii) carries on the business of lending only to A; and

(d) if at any time (whether before, on, or after 1 April 2015)
the intra-group funding vehicle has used any of the net
proceeds from an NBDT regulated offer of debt secur-
ities for something other than to provide credit to or ac-
quire equity securities in 1 or more specified persons,
the intra-group funding vehicle has repaid debt secur-
ities issued under the offer or offers concerned to an
amount equal to or greater than the net proceeds other-
wise used (together with all interest (if any) on those
repaid debt securities).
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(4) Subclause (3)(c) applies only in respect of credit provided on
or after 1 April 2015.

(5) In subclause (3),—
(a) the provision of credit (by the intra-group funding ve-

hicle or any other groupmember) that is merely inciden-
tal or ancillary to the business of the intra-group funding
vehicle or any other group member does not, in itself,
amount to carrying on the business of lending for the
purposes of paragraph (b) or (c):

(b) the provision of credit by B that is merely incidental or
ancillary to the business of B does not, in itself, amount
to carrying on the business of lending for the purposes
of paragraph (c)(i) or (ii).

Payment facility providers
7 Definitions relating to payment facility providers

In this regulation and regulation 8,—
bank means—
(a) a registered bank; or
(b) a bank that is authorised to accept deposits under the

law of Australia, Canada, Hong Kong, Singapore, the
United Kingdom, the United States of America, France,
Germany, or India

carry on the business of borrowing, in relation to a payment
facility provider, does not include borrowing that is merely
incidental or ancillary to the business of the payment facility
provider
net amount, in relation to all call debt securities issued by the
payment facility provider under NBDT regulated offers and a
particular day, means—
(a) an amount equal to the total outstanding amount of prin-

cipal sums under those call debt securities (on that par-
ticular day); or

(b) if the payment facility provider’s trust account so oper-
ates, an amount equal to the reported net balance of all
call debt securities outstanding on the previous day

payment facility provider means an entity that—
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(a) carries on the business of borrowing in New Zealand
solely by issuing call debt securities in the form of pre-
paid instruments offered under 1 or more NBDT regu-
lated offers of debt securities; and

(b) in respect of those call debt securities, does not pay
interest, or any consideration in the nature of interest,
to product holders; and

(c) does not provide any other financial service in New
Zealand

prepaid instrument, in respect of a call debt security, means
a card or any other instrument that has a preloaded value that
the product holder can use to purchase goods and services or
withdraw money
product holder has the same meaning as in section 6(1) of the
Financial Markets Conduct Act 2013
trust account means an account at a bank that is in the pay-
ment facility provider’s name and that is designated as a trust
account.

8 Payment facility provider not NBDT for purposes of Act
in certain circumstances

(1) A payment facility provider to which all of the circumstances
in subclause (3) apply is declared not to be an NBDT for the
purposes of the Act.

(2) The declaration in subclause (1) applies to the payment facility
provider at any time that all of the circumstances in subclause
(3) apply to the payment facility provider, but at no other time.

(3) The circumstances are that—
(a) the payment facility provider maintains a trust account

with a bank; and
(b) the payment facility provider holds an amount equal to

or greater than the net amount in that trust account on
trust for product holders of all call debt securities issued
by the payment facility provider under NBDT regulated
offers.
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Special purpose vehicles
9 Definitions relating to special purpose vehicles

In this regulation and regulations 10 and 11,—
carry on the business of lending, in relation to a special pur-
pose vehicle, does not include the provision of credit that is
merely incidental or ancillary to the business of the special
purpose vehicle
condition of registration, in relation to a registered bank,
means a condition of registration imposed on the registered
bank by the Reserve Bank of New Zealand (see section 74 of
the Reserve Bank of New Zealand Act 1989)
financial product has the same meaning as in section 7 of the
Financial Markets Conduct Act 2013
instruments, in relation to a special purpose vehicle, means
debt securities (including regulatory capital instruments in the
form of debt securities) issued by the special purpose vehicle
under NBDT regulated offers
outstanding principal sums, in respect of all instruments,
does not include any amount written off or converted into
equity securities in accordance with the terms of an instrument
regulatory capital instrumentmeans a financial product that
a registered bank may treat, under a condition of registration,
as a capital instrument for the purposes of a capital ratio
special purpose vehicle means a company that—
(a) is registered under the Companies Act 1993; and
(b) operates for the purpose of raising regulatory capital for

a registered bank; and
(c) raises regulatory capital for the registered bank through

either or both of the following arrangements:
(i) by issuing debt securities under 1 or more NBDT

regulated offers and using the funds raised to
acquire regulatory capital instruments from the
bank:

(ii) by issuing regulatory capital instruments in the
form of debt securities under 1 or more NBDT
regulated offers and using the funds raised to ac-
quire debt or equity securities from the bank.
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10 Application of these regulations to special purpose
vehicles
These regulations apply to a special purpose vehicle that
would, but for these regulations, be an NBDT for the purposes
of the Act.

11 Special purpose vehicle not NBDT for purposes of Act in
certain circumstances

(1) A special purpose vehicle to which all of the circumstances
in subclause (3) apply is declared not to be an NBDT for the
purposes of the Act.

(2) The declaration in subclause (1) applies to the special purpose
vehicle at any time that all of the circumstances in subclause
(3) apply to the special purpose vehicle, but at no other time.

(3) The circumstances are that—
(a) the special purpose vehicle uses an amount equal to or

greater than 95%of the total of the outstanding principal
sums under all instruments to acquire debt or equity
securities in the registered bank; and

(b) the special purpose vehicle does not carry on the busi-
ness of lending to any person other than the registered
bank; and

(c) the special purpose vehicle complies with all require-
ments (if any) that apply to it as a special purpose ve-
hicle under any condition of registration that applies to
the registered bank; and

(d) if at any time (whether before, on, or after 1 April 2015)
the special purpose vehicle has used a total of more than
5% of the outstanding principal sums under all instru-
ments for something other than to acquire debt or equity
securities in the registered bank, the special purpose ve-
hicle has repaid the instruments in an amount equal to
or greater than the outstanding principal sums otherwise
used (together with all interest (if any) on those repaid
instruments).
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Charities
12 Definitions relating to charities

In this regulation, regulations 13 and 14, and the Schedule,—
accounting period has the same meaning as in section 5(1) of
the Financial Reporting Act 2013
associated person, in relation to a charity, means—
(a) a person that has the power, directly or indirectly, to ap-

point 25% or more of the governing body of the charity,
or that directly or indirectly controls the management of
the charity:

(b) a person that has a direct or an indirect relevant interest
in 20% or more of the voting rights in the charity:

(c) a person whose governing body the charity has the
power, directly or indirectly, to appoint 25% of, or
whose management is controlled, directly or indirectly,
by the charity:

(d) a person in whose voting rights the charity has a direct
or an indirect relevant interest of 20% or more:

(e) any other person whose governing body a person de-
scribed in paragraph (a) or (b) has the power, directly or
indirectly, to appoint 25% of, or whose management is
controlled, directly or indirectly, by a person described
in paragraph (a) or (b):

(f) any other person in whose voting rights a person de-
scribed in paragraph (a) or (b) has a direct or an indirect
relevant interest of 20% or more

balance date means the balance date determined in accord-
ance with section 41(3) to (7) of the Charities Act 2005
charitymeans a society, an institution, or the trustees of a trust
that is registered as a charitable entity under the Charities Act
2005
excluded debt security—
(a) means a debt security issued under an NBDT regulated

offer that did not require disclosure by way of a regis-
tered prospectus, investment statement, or product dis-
closure statement; but

(b) does not include a debt security issued in reliance on—
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(i) the Securities Act (Charity Debt Securities) Ex-
emption Notice 2013 (or any corresponding pre-
vious notice); or

(ii) any other notice issued under the Securities Act
1978 or the Financial Markets Conduct Act 2013
that, with or without modification, replaces or
corresponds to the Securities Act (Charity Debt
Securities) Exemption Notice 2013

investment statement has the same meaning as in clause
16(2) of Schedule 4 of the Financial Markets Conduct Act
2013
outstanding debt securitiesmeans debt securities that remain
unpaid
product disclosure statement has the same meaning as in
section 6(1) of the Financial Markets Conduct Act 2013
registered prospectus has the same meaning as in clause
16(2) of Schedule 4 of the Financial Markets Conduct Act
2013
relevant interest, in relation to a voting right, means—
(a) the legal or beneficial ownership of the security confer-

ring the voting right; or
(b) the power to exercise, or control the exercise of, the

voting right; or
(c) the power to acquire or dispose of the security confer-

ring the voting right; or
(d) the power to control the acquisition or disposition by an-

other person of the security conferring the voting right;
or

(e) the powers referred to in paragraphs (b) to (d) under,
or by virtue of, any trust, agreement, arrangement, or
understanding relating to the security conferring the
voting right.

13 Application of these regulations to charities
These regulations apply to a charity that would, but for these
regulations, be an NBDT for the purposes of the Act.
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14 Charity not NBDT for purposes of Act in certain
circumstances

(1) A charity to which all of the circumstances in subclause (3)
apply is declared not to be an NBDT for the purposes of the
Act.

(2) The declaration in subclause (1) applies to the charity at any
time that all of the circumstances in subclause (3) apply to the
charity, but at no other time.

(3) The circumstances are that—
(a) either or both of the following apply to the charity:

(i) immediately after the issue of debt securities by
the charity under an NBDT regulated offer, the
total amount of principal sums owing under out-
standing debt securities (other than excluded debt
securities) issued by the charity or by any associ-
ated person of the charity under NBDT regulated
offers (including under those that are the subject
of the current issue, unless they are excluded debt
securities) does not exceed $15 million:

(ii) the outstanding balance of credit owed to the
charity by others, excluding interest and exclud-
ing credit owed by associated persons, does not
exceed $5 million; and

(b) the charity notifies the Bank, before the date that the
charity starts operating on the basis that it is not an
NBDT for the purposes of the Act, that it intends to start
operating on that basis; and

(c) for each accounting period for which the charity intends
to continue operating on the basis that it is not an NBDT
for the purposes of the Act (accounting period B), the
charity notifies the Bank, by the date that is 1 month
after its balance date for the immediately preceding ac-
counting period (accounting period A), that—
(i) either or both of the circumstances in paragraph

(a) apply to the charity; and
(ii) the charity intends to continue operating on the

basis that it is not an NBDT for the purposes of
the Act in accounting period B.
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(4) If a charity does not notify the Bank in accordance with sub-
clause (3)(c), subclause (1) no longer applies to the charity for
the period beginning on the day after the last date for noti-
fication under subclause (3)(c) and ending on the last day of
accounting period B.

Public Trust
15 Definitions relating to Public Trust

In this regulation and regulation 16,—
call account means an account opened with Public Trust by
an investor in call debt securities issued by Public Trust
carry on the business of new lending does not include—
(a) the provision of credit secured by a mortgage entered

into on or before 31 March 2015 (whether the credit is
provided before, on, or after that date); or

(b) any provision of credit that is merely incidental or an-
cillary to the business of Public Trust

existing call account means a call account opened on or be-
fore 31 March 2015
existing debt securities means debt securities issued by Pub-
lic Trust and that remain unpaid at the close of 31 March 2015
Public Trust has the same meaning as in section 4 of the Pub-
lic Trust Act 2001.

16 Public Trust not NBDT for purposes of Act in certain
circumstances

(1) Public Trust is declared not to be an NBDT for the purposes
of the Act if both of the circumstances in subclause (2) apply
to it.

(2) The circumstances are that, at all times on and from 1 April
2015,—
(a) Public Trust does not make any NBDT regulated offers

of debt securities (but see subclause (3)); and
(b) Public Trust does not carry on the business of new lend-

ing.
(3) Subclause (2)(a) does not apply to prevent Public Trust from—
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(a) accepting unsolicited requests to renew existing debt
securities on the same terms or with minor variations
to terms; or

(b) accepting unsolicited subscriptions on or after 1 April
2015 for call debt securities in existing call accounts.

(4) Subclause (1) no longer applies to Public Trust if (and from
the earliest date on or after 1 April 2015 that) Public Trust—
(a) makes anNBDT regulated offer of debt securities (other

than as permitted by subclause (3)); or
(b) commences carrying on the business of new lending.

Schedule r 4

Transitional, savings, and related
provisions

Transitional provisions relating to making of
regulations

1 Additional circumstance applies until 1 October 2015 for
charities to be declared out

(1) In subclause (2), transition period means the period begin-
ning on 1 April 2015 and ending on the close of 30 September
2015.

(2) During the transition period, the references in regulation 14(1)
and (2) to all of the circumstances in regulation 14(3) must be
treated as including a reference to subclause (3) of this clause.

(3) The circumstance is that the charity displays a statement to the
effect that the charity is declared not to be an NBDT for the
purposes of the Act, prominently and at all reasonable times,
on the home page of an Internet site maintained by or on behalf
of the charity.

(4) The statement may be removed from the Internet site after
30 September 2015, and must be removed if the declaration
in regulation 14(1) no longer applies to the charity.
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2 Initial notification not required for charities meeting
notification conditions of exemption under Deposit Takers
(Charities) Exemption Notice 2014 at commencement
Regulation 14(3)(b) does not apply to a charity that,—
(a) before 1 April 2015,—

(i) notified the Bank under clause 6(a) or 8(1)(a) of
the Deposit Takers (Charities) Exemption Notice
2014 (theCharities Notice) that it was operating
in reliance on the exemption in clause 5 or 7 of
the Charities Notice; and

(ii) if required to do so by clause 6(b) or 8(1)(b) of
the Charities Notice, notified the Bank in accord-
ance with that clause that it intended to continue
operating in reliance on the exemption; and

(b) immediately prior to 1 April 2015, was continuing to
operate in reliance on the exemption.

Michael Webster,
Clerk of the Executive Council.

Explanatory note
This note is not part of the regulations, but is intended to indicate
their general effect.
These regulations, which come into force on 1 April 2015, specify
certain classes of entity and 1 named entity (Public Trust) and declare
that, in certain circumstances (which are different for each class of
entity and for Public Trust), an entity within a specified class, or Pub-
lic Trust, is not an NBDT for the purposes of the Non-bank Deposit
Takers Act 2013 (the Act). The classes of entity are—
• intra-group funding vehicles:
• payment facility providers:
• special purpose vehicles established for a particular purpose:
• small charities that would otherwise be NBDTs for the pur-

poses of the Act.

15

http://www.legislation.govt.nz/pdflink.aspx?id=DLM5949827
http://www.legislation.govt.nz/pdflink.aspx?id=DLM5949775
http://www.legislation.govt.nz/pdflink.aspx?id=DLM5949720
http://www.legislation.govt.nz/pdflink.aspx?id=DLM5949741
http://www.legislation.govt.nz/pdflink.aspx?id=DLM5949827
http://www.legislation.govt.nz/pdflink.aspx?id=DLM5949775
http://www.legislation.govt.nz/pdflink.aspx?id=DLM3918902
http://www.legislation.govt.nz/pdflink.aspx?id=DLM3918902


Explanatory note
Non-bank Deposit Takers (Declared-out

Entities) Regulations 2015 2015/9

If the specified circumstances apply to an entity within a specified
class, or to Public Trust, the effect of these regulations is that the
entity (or Public Trust)—
• will not have to be (nor will be able to be) licensed as anNBDT

under the Act; and
• will not be subject to the other prudential obligations in the

Act; and
• must not, directly or indirectly, hold out that it is an NBDT.
In the past, the Reserve Bank of New Zealand (the Bank) has ex-
empted by notice a number of entities that will be covered by these
regulations, including Public Trust, from most (or all) of the equiva-
lent prudential requirements applying to NBDTs (subject to meeting
certain conditions) other than the licensing requirement, which is a
new prudential requirement under the Act. These regulations replace
or partially replace the following exemption notices:
• Deposit Takers (Funding Conduits) Exemption Notice 2010

(replaced):
• Deposit Takers (Insurance Australia Group Limited) Exemp-

tion Notice 2012 (replaced):
• Deposit Takers (Payment Facility Providers) Exemption No-

tice 2009 (replaced):
• Deposit Takers (Banks’ Regulatory Capital) Exemption No-

tice 2014 (replaced):
• Deposit Takers (Charities) Exemption Notice 2014 (partially

replaced):
• Deposit Takers (Public Trust) Exemption Notice (No 2) 2010

(replaced).
However, there are some differences between the entities covered by
the replaced or partially replaced exemption notices (and the con-
ditions that applied to the exemptions) and the entities covered by
these regulations (and the circumstances that must apply in order for
an entity to be declared not to be an NBDT for the purposes of the
Act (declared out)). These differences include the following:
• aside from Public Trust, these regulations apply to general

classes of entity. The exemption notices specified the in-
dividual intra-group funding vehicles and payment facility
providers that were exempt from prudential requirements
(subject to meeting certain conditions):
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• some exemption notice conditions were ongoing, that is, if an
entity no longer met those conditions, the exemption ceased
(in the absence of a new notice). Except in the case of Pub-
lic Trust, these regulations apply to circumstances existing at
a point in time. That is, the declaration applies to an entity
within a class when the circumstances apply to the entity. If
an entity begins or recommences operating in such a way that
the circumstances apply to that entity, then from that point, and
for so long as the circumstances continue to apply, the entity
is within the class declared out:

• there has been a change to the amount of funds raised from
debt securities issued under NBDT regulated offers that an
intra-group funding vehicle (that is a subsidiary) must use to
provide credit to or acquire equity securities in its parent or
a member of its group (from 95% of subscriptions raised to
100% of net proceeds):

• these regulations do not require the parent of a subsidiary intra-
group funding vehicle to be liable to repay the outstanding
amount of the principal sums under all debt securities issued
by the subsidiary in order for the vehicle to be declared out:

• these regulations do not require a subsidiary intra-group fund-
ing conduit to be wholly-owned by a specified parent:

• these regulations do not require a parent of an intra-group
funding vehicle to have and disclose a current credit rating,
or to have a written programme setting out procedures used to
effectively identify and manage group risk:

• these regulations allow an intra-group funding vehicle that is
a subsidiary to lend funds to or subscribe for equity securities
in associates or to persons with whom the intra-group funding
vehicle is carrying out a joint venture, and still be declared out
under these regulations. (Previous exemption notices required
lending to be to, or equity securities to be obtained in, the
parent or other group member.):

• these regulations do not require any entities to provide in-
vestors with written notification of exemptions from the Act
(although under the Act, a declared-out entity must not, di-
rectly or indirectly, hold out that it is an NBDT. And a transi-
tional provision requires every charity seeking to be declared
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out by these regulations before 1 October 2015 to include a
statement on its Internet site to the effect that it is declared not
to be an NBDT for the purposes of the Act):

• these regulations do not require payment facility providers to
provide investors with a description of all risks associated with
investing in call debt securities:

• these regulations do not prohibit any entities from disclosing
any assessment that is in substance a credit rating issued by an
agency that is not approved by the Bank:

• in the case of Public Trust, the circumstances that must apply
are significantly different from those under the relevant pre-
existing exemption notice. To be (and remain) declared out
under these regulations, Public Trust must not carry on the
business of new lending or make any NBDT regulated offers
of debt securities, though the latter does not operate to pre-
vent Public Trust from accepting unsolicited requests to renew
existing debt securities on the same terms or with minor vari-
ations to terms, or from accepting unsolicited subscriptions in
existing call accounts.

Regulatory impact statement
The Reserve Bank of New Zealand produced regulatory impact state-
ments in April 2014 and February 2015 to help inform the decisions
taken by the Government relating to the contents of this instrument.
Copies of these regulatory impact statements can be found at—
• http://www.rbnz.govt.nz/regulation_and_supervision/non-

bank_deposit_takers/5778523.pdf
• http://www.rbnz.govt.nz/regulation_and_supervision/non-

bank_deposit_takers/6003899.pdf
• http://www.treasury.govt.nz/publications/informationre-

leases/ris
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Issued under the authority of the Legislation Act 2012.
Date of notification in Gazette: 5 February 2015.
These regulations are administered by the Reserve Bank of New Zealand.
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Published under the authority of the New Zealand Government—2015
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