Reprint
as at 20 October 2017

Financial Markets Conduct (Offers of Financial Products
Through Authorised Financial Advisers Supplying

Personalised DIMS) Exemption Notice 2015
(L12015/254)

Pursuant to sections 556 and 561(2) of the Financial Markets Conduct Act 2013, the
Financial Markets Authority, being satisfied of the matters set out in section 557 of
that Act, gives the following notice.
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1 Title

This notice is the Financial Markets Conduct (Offers of Financial Products

Through Authorised Financial Advisers Supplying Personalised DIMS) Ex-

emption Notice 2015.
2 Commencement

This notice comes into force on 6 November 2015.
Note

Changes authorised by subpart 2 of Part 2 of the Legislation Act 2012 have been made in this official reprint.
Note 4 at the end of this reprint provides a list of the amendments incorporated.

This notice is administered by the Financial Markets Authority.
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Products Through Authorised Financial Advisers Reprinted as at
cl3 Supplying Personalised DIMS) Exemption Notice 2015 20 October 2017
3 Revocation
This notice is revoked on the close of 5 November 2020.
Clause 3: amended, on 20 October 2017, by clause 3(2) of the Financial Markets Conduct (Extension
of Term and Revocation of Exemptions) Notice 2017 (LI 2017/279).
4 Interpretation
(1)  In this notice, unless the context otherwise requires,—
Act means the Financial Markets Conduct Act 2013
AFA means a person who is an authorised financial adviser within the meaning
of section 5 of the Financial Advisers Act 2008.
(2)  Any term or expression that is defined in the Act and used, but not defined, in
this notice has the same meaning as in the Act.
5 Exemption for offers of financial products through authorised financial
advisers
An offeror of financial products to a person (A) is exempted from the disclos-
ure requirements of Part 3 of the Act if—
(a) the offer is through an AFA who is permitted to provide personalised
DIMS under the Financial Advisers Act 2008; and
(b)  the AFA decides whether to acquire the financial products on behalf of
A in the course of supplying a personalised DIMS under the Financial
Advisers Act 2008 to A.
Compare: 2013 No 69 Schedule 1 ¢l 7
6 Offers not regulated offers

An offer of financial products that would, but for this notice, be a regulated
offer is not a regulated offer if—

(a)  the only investors who are able, under the terms of the offer, to acquire
the products are investors to whom disclosure under Part 3 of the Act is
not required; and

(b)  all of the investors who acquire the products under the offer are investors
to whom disclosure under Part 3 of the Act is not required (whether as a
result of clause 5 or otherwise).

Compare: 2013 No 69 s 41(1)(b)

Dated at Auckland this 2nd day of November 2015.

Joanne Davis-Calvert,
Head of Governance, Policy, and Strategy.


http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM7474206
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4090503
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1584508
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4090967
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1584200
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1584200
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM1584200
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4092386
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4090967
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4090967
http://prd-lgnz-nlb.prd.pco.net.nz/pdflink.aspx?id=DLM4090971

Financial Markets Conduct (Offers of Financial
Reprinted as at Products Through Authorised Financial Advisers
20 October 2017 Supplying Personalised DIMS) Exemption Notice 2015 Statement of reasons

Statement of reasons

Note: The following statement of reasons should be read in conjunction with the
statement(s) of reasons appended to the:

. Financial Markets Conduct (Extension of Term and Revocation of Exemp-
tions) Notice 2017

This notice comes into force on 6 November 2015 and is revoked on the close of
5 November 2017.

This notice applies to offers of financial products through authorised financial advis-
ers (AFAs) under the Financial Advisers Act 2008 who are providing discretionary
investment management services (DIMS) that are personalised DIMS.

The notice exempts persons making those offers from compliance with the disclosure
requirements in Part 3 of the Financial Markets Conduct Act 2013 (the FMC Act).

The notice also provides that the offers exempted by this notice are not regulated of-
fers under the FMC Act provided that the only investors who are able to acquire, and
who do acquire, the products are investors to whom disclosure under Part 3 of the
FMC Act is not required.

This means that other requirements of the FMC Act, or other Acts, that apply to regu-
lated offers (such as the governance and financial reporting requirements) will not
apply to the offer. Any other financial market conduct obligations the entity may
have, including obligations under Part 2 of the FMC Act, are not affected.

In effect, this notice puts offers made through AFAs providing personalised DIMS in
the same position as offers made through persons who are licenced under Part 6 of the
FMC Act to provide DIMS. Offers made through the latter persons are exempted
from the disclosure requirements in Part 3 of the FMC Act by clause 7 of Schedule 1
of the FMC Act.

The Financial Markets Authority (the FMA), after satisfying itself as to the matters
set out in section 557 of the FMC Act, considers it appropriate to grant the exemption
because—

. offers of financial products made through AFAs providing personalised DIMS
under the Financial Advisers Act 2008 should be treated in a similar manner to
offers of financial products made through DIMS licensees, given the similar as-
sessment criteria and process for both AFAs under the Financial Advisers Act
2008 and DIMS licensees under the FMC Act:

. offerors should be able to offer financial products through an AFA providing a
personalised DIMS under the Financial Advisers Act 2008 without having re-
gard as to whether that AFA’s client is a wholesale or retail investor, as the in-
vestment decision to acquire the financial products is made by the AFA, and
the AFA is a finance professional with the necessary skills and qualifications to
make the investment decisions to acquire that product on behalf of the retail in-
vestor.
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As such, the FMA is satisfied that the granting of the exemption is desirable in order
to promote the purposes of the Act.

Specifically, the notice will—

. enable offerors to avoid the unnecessary compliance costs of complying with
the requirements of the FMC Act that apply to offers to retail investors if the
offer is made through AFAs providing personalised DIMS under the Financial
Advisers Act 2008; and

. enable AFAs to avoid the unnecessary cost of assessing whether their clients
are capable of taking part in unregulated offers; and

. promote the informed participation in the financial markets of offerors, retail
investors, and AFAs providing personalised DIMS under the Financial Advis-
ers Act 2008 by clarifying that the status of the AFA’s client (whether whole-
sale or retail) is not relevant in this context.

The exemption requires that offers must be made through an AFA who is authorised
to provide personalised DIMS under the Financial Advisers Act 2008 and who de-
cides whether to acquire financial products in the course of supplying a personalised
DIMS under that Act. This ensures that the person making the investment decision to
acquire the financial product (being, in this case, the AFA) is an appropriate person to
make that decision. The time period for this exemption is limited to 2 years, during
which time the Financial Advisers Act 2008 will be reviewed and a decision whether
to extend this notice can be taken. The FMA is satisfied, therefore, that the extent of
the exemption is not broader than is reasonably necessary to address the matters that
gave rise to it.

Note: The preceding statement of reasons should be read in conjunction with the
statement(s) of reasons appended to the:

. Financial Markets Conduct (Extension of Term and Revocation of Exemp-
tions) Notice 2017

Issued under the authority of the Legislation Act 2012.
Date of notification in Gazette: 5 November 2015.
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Reprints notes

1

General

This is a reprint of the Financial Markets Conduct (Offers of Financial Prod-
ucts Through Authorised Financial Advisers Supplying Personalised DIMS)
Exemption Notice 2015 that incorporates all the amendments to that notice as
at the date of the last amendment to it.

Legal status

Reprints are presumed to correctly state, as at the date of the reprint, the law
enacted by the principal enactment and by any amendments to that enactment.
Section 18 of the Legislation Act 2012 provides that this reprint, published in
electronic form, has the status of an official version under section 17 of that
Act. A printed version of the reprint produced directly from this official elec-
tronic version also has official status.

Editorial and format changes

Editorial and format changes to reprints are made using the powers under sec-
tions 24 to 26 of the Legislation Act 2012. See also http://www.pco.parlia-
ment.govt.nz/editorial-conventions/.

Amendments incorporated in this reprint

Financial Markets Conduct (Extension of Term and Revocation of Exemptions) Notice 2017 (LI
2017/279): clause 3

Wellington, New Zealand:

Published under the authority of the New Zealand Government—2017
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