2009/365

Double Taxation Relief (United
States of America) Amendment
Order 2009

Anand Satyanand, Governor-General
Order in Council
At Wellington this 23rd day of November 2009

Present:
His Excellency the Governor-General in Council

Pursuant to section BH 1 of the Income Tax Act 2007, His Excellency
the Governor-General, acting on the advice and with the consent of
the Executive Council, makes the following order.
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2)
“2)

“G)

Order

Title
This order is the Double Taxation Relief (United States of
America) Amendment Order 2009.

Commencement
This order comes into force on the 28th day after the date of
its notification in the Gazette.

Principal order amended
This order amends the Double Taxation Relief (United States
of America) Order 1983.

Giving effect to Convention

Clause 2 is amended by—

(a) omitting “the Schedule to this order” and substituting
“Schedule 1”; and

(b)  omitting “and notwithstanding anything in that Act or
any other enactment,”.

Clause 2 is amended by adding the following subclauses as

subclauses (2) and (3):

The Protocol set out in Schedule 2, which amends the Conven-

tion, comes into force on the date referred to in Article XVI of

that Protocol.

The Convention has effect in accordance with section BH 1(4)

of the Income Tax Act 2007.”

New Schedule 2 added
The Schedule 2 set out in the Schedule of this order is added.
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New Schedule 2 added
Schedule 2 cl 22)

Protocol amending the Convention
between New Zealand and the United
States of America for the avoidance of
double taxation and the prevention of
fiscal evasion with respect to taxes on

income

The Government of New Zealand and the Government of the United
States of America, desiring to amend the Convention between the
United States of America and New Zealand for the avoidance of dou-
ble taxation and the prevention of fiscal evasion with respect to taxes
on income, signed at Wellington on July 23, 1982 (hereinafter re-
ferred to as “the Convention”),

Have agreed as follows:

“3 .

Article |

Paragraph 3 of Article 1 (General Scope) of the Convention
shall be deleted and replaced by the following:

Except to the extent provided in paragraph 4, this Convention
shall not affect the taxation by a Contracting State of its resi-
dents (as determined under Article 4 (Residence)) and its citi-
zens. Notwithstanding the other provisions of this Conven-
tion, a former citizen or former long-term resident of a Con-
tracting State may, for the period of ten years following the
loss of such status, be taxed in accordance with the laws of
that Contracting State.”

Article 1 (General Scope) of the Convention shall be amended
by adding the following paragraphs:
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Schedule 2—continued
Article I—continued

“5.  (a) Notwithstanding the provisions of paragraph 2(b) of this

Article:

(i)  for purposes of paragraph 3 of Article XXII (Con-
sultation) of the General Agreement on Trade in
Services, the Contracting States agree that any
question arising as to the interpretation or applica-
tion of this Convention and, in particular, whether
a taxation measure is within the scope of this Con-
vention, shall be determined exclusively in ac-
cordance with the provisions of Article 24 (Mutual
Agreement Procedure) of this Convention; and

(i) the provisions of Article XVII (National Treat-
ment) of the General Agreement on Trade in Ser-
vices shall not apply to a taxation measure unless
the competent authorities agree that the measure is
not within the scope of Article 23 (Non-Discrim-
ination) of this Convention.

(b)  For the purposes of this paragraph, a ‘measure’ is a law,
regulation, rule, procedure, decision, administrative ac-
tion, or any similar provision or action.

6.  An item of income, profit or gain derived through an entity
that is fiscally transparent under the laws of either Contracting
State shall be considered to be derived by a resident of a State
to the extent that the item is treated for purposes of the taxation
law of such Contracting State as the income, profit or gain of
a resident.”

Article 11

Article 2 (Taxes Covered) of the Convention shall be deleted and
replaced by the following:
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“Article 2
Taxes covered

This Convention shall apply to taxes on income imposed on
behalf of a Contracting State irrespective of the manner in
which they are levied.

There shall be regarded as taxes on income all taxes imposed

on total income, or on elements of income, including taxes on

gains from the alienation of property.

The existing taxes to which this Convention shall apply are:

(a)  inthe case of New Zealand: the income tax (hereinafter
referred to as New Zealand tax);

(b) in the case of the United States: the Federal income
taxes imposed by the Internal Revenue Code (but
excluding social security and unemployment taxes),
and the Federal excise taxes imposed with respect to
private foundations (hereinafter referred to as United
States tax).

This Convention shall apply also to any identical or substan-
tially similar taxes that are imposed after the date of signa-
ture of the Convention in addition to, or in place of, the exist-
ing taxes. The competent authorities of the Contracting States
shall notify each other of any changes that have been made in
their respective taxation or other laws that significantly affect
their obligations under this Convention.”

Article 111

Paragraph 1(b) of Article 3 (General Definitions) of the Con-

vention shall be deleted and replaced by the following:

“(b) the term ‘company’ means any body corporate or any
entity that is treated as a body corporate for tax pur-
poses according to the laws of the state in which it is
organized;”

Paragraph 1(d) of Article 3 (General Definitions) of the Con-

vention shall be deleted and replaced by the following:

“(d) the terms ‘enterprise of a Contracting State’ and ‘enter-
prise of the other Contracting State’ mean respectively

5
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Schedule 2—continued
Article lIl—continued

an enterprise carried on by a resident of a Contracting
State, and an enterprise carried on by a resident of the
other Contracting State; the terms also include an en-
terprise carried on by a resident of a Contracting State
through an entity that is treated as fiscally transparent in
that Contracting State;”

3. Paragraph 1(g) of Article 3 (General Definitions) of the Con-

vention shall be deleted and replaced by the following:

“(g) the term ‘United States’ means the United States of
America, and includes the states thereof and the Dis-
trict of Columbia; such term also includes the territor-
ial sea thereof, the sea bed and subsoil of the submarine
areas adjacent to that territorial sea, and any area beyond
that territorial sea, over which the United States exercise
sovereign rights in accordance with international law;
the term, however, does not include Puerto Rico, the
United States Virgin Islands, the Commonwealth of the
Northern Mariana Islands, Guam or any other United
States possession or territory;”

4. Paragraph 1(h) of Article 3 (General Definitions) of the Con-
vention shall be deleted and replaced by the following:

“(h) the term ‘New Zealand’ means the territory of New
Zealand but does not include Tokelau; it also includes
any area beyond the territorial sea designated under
New Zealand legislation and in accordance with inter-
national law as an area in which New Zealand may exer-
cise sovereign rights with respect to natural resources;”

5. Paragraph 1(j) of Article 3 (General Definitions) of the Con-
vention shall be amended by deleting the final “.” and replac-
ing it with «;”

6. Paragraph 1 of Article 3 (General Definitions) of the Conven-
tion shall be amended by adding the following subparagraphs:

“(k) the term ‘national’ of a Contracting State means:

(i)  any individual possessing the nationality or citi-
zenship of that State; and
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Article lIl—continued

(i) any legal person, partnership or association de-
riving its status as such from the laws in force in
that State;

the term ‘pension fund’ means any person established

in a Contracting State that is:

(i)  operated principally either:

(A) to administer or provide pension or retire-
ment benefits; or

(B) to earn income for the benefit of one or
more persons described in clause (A); and

(i)  1is either:

(A) in the case of New Zealand, a super-
annuation scheme registered under the
Superannuation Schemes Act 1989, a
KiwiSaver Scheme registered under the
KiwiSaver Act 2006, the New Zealand
Superannuation Fund, or the Government
Superannuation Fund; or

(B) in the case of the United States, generally
exempt from income taxation in the United
States;

the term ‘enterprise’ applies to the carrying on of any

business; and

the term ‘business’ includes the performance of profes-

sional services and other activities of an independent

character.”

Paragraph 3 of Article 3 (General Definitions) of the Conven-
tion shall be deleted and replaced by the following:

As regards the application of the Convention at any time by
a Contracting State, any term not defined therein shall, un-
less the context otherwise requires, or the competent author-
ities agree to a common meaning pursuant to the provisions of
Article 24 (Mutual Agreement Procedure), have the meaning
which it has at that time under the law of that State concerning
the taxes to which the Convention applies, any meaning under
the applicable tax laws of that State prevailing over a meaning
given to the term under other laws of that State.”
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Article IV

Paragraph 1 of Article 4 (Residence) of the Convention shall
be deleted and replaced by the following:
For the purposes of this Convention, the term ‘resident of a
Contracting State’ means any person who, under the laws of
that State, is liable to tax therein by reason of domicile, resi-
dence, citizenship, place of management, place of incorpor-
ation, or any other criterion of a similar nature, and also in-
cludes that State and any political subdivision or local author-
ity thereof. This term, however, does not include any person
who is liable to tax in that State in respect only of income from
sources in that State or of profits attributable to a permanent
establishment in that State. The term ‘resident of a Contract-
ing State’ also includes:
(a)  apension fund established in that State; and
(b)  an organization that is established and maintained in
that State exclusively for religious, charitable, scien-
tific, artistic, cultural, or educational purposes,
notwithstanding that all or part of its income or gains may be
exempt from tax under the domestic law of that State.”
Paragraph 2(c) of Article 4 (Residence) of the Convention
shall be amended by deleting the word “citizen” and replac-
ing it with the word “national”.
Paragraph 2(d) of Article 4 (Residence) of the Convention
shall be amended by deleting the word “citizen” and replac-
ing it with the word “national”.
Paragraph 4 of Article 4 (Residence) of the Convention shall
be amended by deleting the words “shall be treated as a resi-
dent of neither Contracting State for purposes of the Conven-
tion” and replacing them with the words “will not be treated as
a resident of either Contracting State for purposes of its claim-
ing any benefits provided by the Convention”.
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Article V

Article 7 (Business Profits) of the Convention shall be amended by

adding the following paragraphs:

“8.  Inapplying this Article, paragraph 6 of Article 10 (Dividends),
paragraph 4 of Article 11 (Interest), paragraph 4 of Article

12 (Royalties), and paragraph 6 of Article 13 (Alienation of

Property), any income or gain attributable to a permanent es-

tablishment during its existence is taxable in the Contracting

State where such permanent establishment is situated even if

the payments are deferred until such permanent establishment

has ceased to exist.
9. Where:

(a) a resident of a Contracting State beneficially owns
(whether directly or through one or more interposed
fiscally transparent entities or trusts) a share of the
profits of a business of an enterprise carried on in
the other Contracting State by the trustee(s) of a trust
other than a trust which is treated as a company for tax
purposes; and

(b)  inrelation to that enterprise, that resident would have a
permanent establishment in that other State if the resi-
dent carried on the business of the enterprise in its own
capacity,

then the business of the enterprise carried on by the trustee(s)
shall be deemed to be a business carried on in the other State
by that resident through a permanent establishment situated in
that other State and the resident’s share of profits may be taxed
in the other State but only so much of them as is attributable
to that permanent establishment.”

Article VI

Article 10 (Dividends) of the Convention shall be deleted and re-
placed by the following:
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“Article 10
Dividends

Dividends paid by a company that is a resident of a Contracting
State to a resident of the other Contracting State may be taxed
in that other State.

However, such dividends may also be taxed in the Contracting

State of which the company paying the dividends is a resident

and according to the laws of that State, but if the dividends

are beneficially owned by a resident of the other Contracting

State, except as otherwise provided, the tax so charged shall

not exceed:

(@) 5 percent of the gross amount of the dividends if the
beneficial owner is a company that owns directly at least
10 percent of the voting power of the company paying
the dividends;

(b) 15 percent of the gross amount of the dividends in all
other cases.

This paragraph shall not affect the taxation of the company in
respect of the profits out of which the dividends are paid.
Notwithstanding the provisions of paragraph 2, such dividends
shall not be taxed in the Contracting State of which the com-
pany paying the dividends is a resident if the beneficial owner
is a company that is a resident of the other Contracting State
that has owned, directly or indirectly through one or more resi-
dents of either Contracting State, shares representing 80 per-
cent or more of the voting power in the company paying the
dividends for a 12-month period ending on the date on which
entitlement to the dividends is determined and:

(a)  satisfies the conditions of clause (i) or (ii) of paragraph
2(c) of Article 16 (Limitation on Benefits);

(b)  satisfies the conditions of clauses (i) and (ii) of para-
graph 2(e) of Article 16, provided that the company
satisfies the conditions described in paragraph 3 of that
Article with respect to the dividends; or

(c)  hasreceived a determination pursuant to paragraph 4 of
Article 16 with respect to this paragraph.
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Paragraphs 2(a) and 3 shall not apply in the case of divi-

dends paid by a U.S. Regulated Investment Company

(RIC) or a U.S. Real Estate Investment Trust (REIT).

In the case of dividends paid by a RIC, paragraph 2(b)

shall apply. In the case of dividends paid by a REIT,

paragraph 2(b) shall apply only if:

(1) the beneficial owner of the dividends is an indi-
vidual or pension fund, in either case holding an
interest of not more than 10 percent in the REIT;

(i) the dividends are paid with respect to a class of
stock that is publicly traded and the beneficial
owner of the dividends is a person holding an in-
terest of not more than 5 percent of any class of the
REIT’s stock; or

(ii1) the beneficial owner of the dividends is a person
holding an interest of not more than 10 percent in
the REIT and the REIT is diversified.

For the purposes of this paragraph, a REIT shall be ‘di-

versified’ if the value of no single interest in real prop-

erty exceeds 10 percent of its total interests in real prop-
erty. For the purposes of this rule, foreclosure prop-
erty shall not be considered an interest in real property.

Where a REIT holds an interest in a partnership, it shall

be treated as owning directly a proportion of the part-

nership’s interests in real property corresponding to its
interest in the partnership.

5. For purposes of this Article, the term ‘dividends’ means in-
come from shares or other rights participating in profits, as well
as income that is subjected to the same taxation treatment as
income from shares under the laws of the State of which the
payer is a resident.



Double Taxation Relief (United States of

Schedule America) Amendment Order 2009 2009/365

Schedule 2—continued
Article VI—continued

The provisions of paragraphs 2 and 3 shall not apply if the
beneficial owner of the dividends, being a resident of a Con-
tracting State, carries on business in the other Contracting
State, of which the company paying the dividends is a resident,
through a permanent establishment situated therein, and the
holding in respect of which the dividends are paid is effect-
ively connected with such permanent establishment. In such
case, the provisions of Article 7 (Business Profits) shall apply.
A Contracting State may not impose any tax on dividends paid
by a resident of the other State, except insofar as the dividends
are paid to a resident of the first-mentioned State or insofar as
the holding in respect of which the dividends are paid is ef-
fectively connected with a permanent establishment, nor may
it impose tax on a corporation’s undistributed profits, except
as provided in paragraph 8, even if the dividends paid or the
undistributed profits consist wholly or partly of profits or in-
come arising in that State.
A company that is a resident of New Zealand and that has a
permanent establishment in the United States or that is subject
to tax in the United States on a net basis on its income that
may be taxed in the United States under Article 6 (Income from
Real Property) or under paragraph 1 of Article 13 (Alienation
of Property) may be subject in the United States to a tax in
addition to the tax allowable under the other provisions of this
Convention. Such tax, however, may be imposed on only the
portion of the business profits of the company attributable to
the permanent establishment and the portion of the income that
is subject to tax under Article 6 or under paragraph 1 of Article
13 that, in the United States, represents the dividend equivalent
amount of such profits or income.
The tax referred to in paragraph 8 shall not be imposed at a rate
exceeding the rate specified in paragraph 2(a). In any case, it
shall not be imposed on a company that:
(a) satisfies the conditions of clause (i) or (ii) of paragraph
2(c) of Article 16 (Limitation on Benefits);
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(b) satisfies the conditions of clauses (i) and (ii) of paragraph
2(e) of Article 16, provided that the company satisfies
the conditions described in paragraph 3 of that Article
with respect to an item of income, profit or gain de-
scribed in paragraph 8 of this Article; or
(c)  has received a determination pursuant to paragraph 4 of
Article 16 with respect to this paragraph.”
Article VII
Article 11 (Interest) of the Convention is deleted and replaced by the
following:
“Article 11
Interest
1. Interest arising in a Contracting State and beneficially owned

by a resident of the other Contracting State may be taxed in
that other State.

2. However, such interest may also be taxed in the Contracting
State in which it arises and according to the laws of that State,
but if the beneficial owner of the interest is a resident of the
other Contracting State, the tax so charged shall not exceed 10
percent of the gross amount of the interest.

3. Notwithstanding paragraph 2, interest shall be exempt from
tax by the Contracting State where it arises if the interest is:

(a)

(b)

(©)

beneficially owned by the other Contracting State or an
instrumentality of that Contracting State which is not
subject to tax on its income by that State;

beneficially owned by a resident of the other Contract-
ing State with respect to debt obligations guaranteed or
insured by that State or an instrumentality of that State
which is not subject to tax on its income by that State;
or

beneficially owned by a resident of the other Contract-
ing State that is either:

(i)  abank; or

13
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(i)  an enterprise substantially deriving its gross in-
come from the active and regular conduct of a
lending or finance business involving transac-
tions with unrelated parties;

that is unrelated to the payer of the interest. For pur-

poses of this subparagraph (c), the term ‘lending or fi-

nance business’ includes the business of:

(A) making loans;

(B) purchasing or discounting accounts receivable,
notes, or installment obligations;

(C) engaging in finance leasing (including entering
into finance leases and purchasing, servicing, and
disposing of finance leases and related leased as-
sets);

(D) issuing letters of credit or providing guarantees;
or

(E) providing charge and credit card services.

The provisions of paragraphs 2 and 3 shall not apply if the
beneficial owner of the interest, being a resident of a Contract-
ing State, carries on business in the other Contracting State, in
which the interest arises, through a permanent establishment
situated therein, and the debt-claim in respect of which the in-
terest is paid is effectively connected with such permanent es-
tablishment. In such case the provisions of Article 7 (Business
Profits) shall apply.

Interest shall be deemed to arise in a Contracting State when
the payer is that State itself, a political subdivision, a local
authority, or resident of that State. Where, however, the per-
son paying the interest, whether the person is a resident of a
Contracting State or not, has in a Contracting State a perman-
ent establishment in connection with which the indebtedness
on which the interest is paid was incurred, and such interest
is borne by such permanent establishment, then such interest
shall be deemed to arise in the State in which the permanent
establishment is situated.
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6. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the interest, having regard to the
debt-claim for which it is paid, exceeds the amount which
would have been agreed upon by the payer and the beneficial
owner in the absence of such relationship, the provisions of
this Article shall apply only to the last-mentioned amount. In
such case the excess part of the payments shall remain taxable
according to the laws of each Contracting State, due regard
being had to the other provisions of the Convention.

7. The term ‘interest’ as used in this Article means income from
debt-claims of every kind, whether or not secured by mort-
gage, and whether or not carrying a right to participate in the
debtor’s profits, and in particular, income from government se-
curities and income from bonds or debentures, including pre-
miums or prizes attaching to such securities, bonds or deben-
tures, and all other income that is subjected to the same taxa-
tion treatment as income from money lent by the taxation law
of the Contracting State in which the income arises. Income
dealt with in Article 10 (Dividends) and penalty charges for
late payment shall not be regarded as interest for the purposes
of this Convention.

8. Notwithstanding the provisions of paragraphs 1, 2 and 3:

(a) interest arising in the United States that is contingent
interest of a type that does not qualify as portfolio inter-
est under United States law may be taxed by the United
States but, if the beneficial owner of the interest is a resi-
dent of New Zealand, the interest may be taxed at a rate
not exceeding 15 percent of the gross amount of the in-
terest; and

(b) interest that is an excess inclusion with respect to a re-
sidual interest in a real estate mortgage investment con-
duit may be taxed by the United States in accordance
with its domestic law.

9. In the case of the United States, the excess, if any, of the
amount of interest allocable to the profits of a company resi-

15
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dent in the other Contracting State that are either attributable

to the permanent establishment in the United States or subject

to tax in the United States under Article 6 (Income from Real

Property) or paragraph 1 of Article 13 (Alienation of Property)

over the interest paid by that permanent establishment or trade

or business in the United States shall be deemed to arise in the

United States and be beneficially owned by a resident of the

other Contracting State. The tax imposed under this Article

on such interest shall not exceed the rate provided for in para-
graph 2, unless the company is described in paragraph 3, in
which case it shall be exempt from such taxation in that other

Contracting State.

Notwithstanding paragraph 3, interest referred to in subpara-

graph (c) of that paragraph may be taxed in the State in which

it arises at a rate not exceeding 10 percent of the gross amount
of the interest if:

(a)  inthe case of interest arising in New Zealand, it is paid
by a person that has not paid approved issuer levy in re-
spect of the interest. This subparagraph (a) shall not
apply if New Zealand does not have an approved is-
suer levy, or the payer of the interest is not eligible to
elect to pay the approved issuer levy, or if the rate of
the approved issuer levy payable in respect of such in-
terest exceeds two percent of the gross amount of the
interest. For the purposes of this Article, ‘approved is-
suer levy’ includes any identical or substantially sim-
ilar charge payable by the payer of interest arising in
New Zealand enacted after the date of this Convention
in place of approved issuer levy; or

(b) it is paid as part of an arrangement involving back-to
back loans or other arrangement that is economically
equivalent and intended to have a similar effect to back-
to-back loans.

Nothing in this Article shall be construed as restricting, in any

manner, the right of a Contracting State to apply any anti-

avoidance provisions of its taxation law.”
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Article VIII

Article 12 (Royalties) of the Convention is deleted and replaced by
the following:

“Article 12
Royalties

1. Royalties arising in a Contracting State and beneficially owned
by aresident of the other Contracting State may be taxed in that
other State.

2. However, such royalties may also be taxed in the Contracting
State in which they arise and according to the laws of that
State, but if the beneficial owner of the royalties is a resident of
the other Contracting State, the tax so charged shall not exceed
5 percent of the gross amount of the royalties.

3. The term ‘royalties’ as used in this Article means payments of
any kind received as a consideration for the use of, or the right
to use, any copyright of literary, artistic or scientific work in-
cluding cinematographic films, films or video tapes for use in
connection with television or tapes for use in connection with
radio broadcasting, any patent, trademark, design or model,
plan, secret formula or process, or for information concern-
ing industrial, commercial or scientific experience. The term
‘royalties’ also includes income or gains from the alienation of
any property or rights described in this paragraph to the extent
that such income or gains are contingent on productivity, use
or disposition of such property or rights.

4. The provisions of paragraph 2 shall not apply if the beneficial
owner of the royalties, being a resident of a Contracting State,
carries on business in the other Contracting State, in which
the royalties arise, through a permanent establishment situated
therein, and the right or property in respect of which the roy-
alties are paid is effectively connected with such permanent
establishment. In such case the provisions of Article 7 (Busi-
ness Profits) shall apply.

17
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(a) Royalties shall be deemed to arise in a Contracting State
when the payer is that State itself, a political subdivision,
a local authority or a resident of that State. Where, how-
ever, the person paying the royalties, whether the person
is a resident of a Contracting State or not, has in a Con-
tracting State a permanent establishment in connection
with which the liability to pay the royalties was incurred,
and such royalties are borne by such permanent estab-
lishment then such royalties shall be deemed to arise in
the State in which the permanent establishment is situ-
ated.

(b)  Where subparagraph (a) does not operate to deem roy-
alties as arising in either Contracting State and the roy-
alties relate to the use of, or the right to use, in one of
the Contracting States, any property or right described
in paragraph 3, the royalties shall be deemed to arise in
that State.

Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties, having regard to the
use, right, or information for which they are paid, exceeds the
amount which would have been agreed upon by the payer and
the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned
amount. In such case the excess part of the payments shall re-
main taxable according to the laws of each Contracting State,
due regard being had to the other provisions of the Conven-
tion.”

Article IX

Paragraph 6 of Article 13 (Alienation of Property) of the Con-
vention shall be deleted and replaced by the following:

Income or gains from the alienation of personal property
which are attributable to a permanent establishment which
an enterprise of a Contracting State has or had in the other
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Contracting State, and gains from the alienation of such
permanent establishment (alone or with the whole enterprise)
may be taxed in that other State.”

Article 13 (Alienation of Property) of the Convention shall be
amended by adding the following new paragraph 7:

Where an individual who, upon ceasing to be a resident of one
of the Contracting States, is treated under the taxation law of
that State as having alienated any property for its fair market
value and is taxed in that State by reason thereof, the individual
may elect to be treated for purposes of taxation in the other
Contracting State as if the individual had, immediately before
ceasing to be a resident of the first-mentioned State, alienated
and reacquired such property for an amount equal to its fair
market value at such time.”

Article 13 (Alienation of Property) of the Convention shall
be amended by renumbering the current paragraph 7 as new
paragraph 8.

Article X

Article 14 (Independent Personal Services) of the Conven-
tion shall be deleted and the succeeding Articles shall not be
renumbered.

Paragraph 4 of Article 6 (Income from Real Property) shall
be amended by deleting the words “and to income from real
property used for the performance of independent personal ser-
vices”.

Paragraph 2(c) of Article 15 (Dependent Personal Services)
shall be amended by deleting the words “or a fixed base”.
Paragraph 1 of Article 17 (Artistes and Athletes) shall be
amended by deleting the words “Articles 14 (Independent
Personal Services) and” and replacing them with the word
“Article”.

Paragraph 2 of Article 17 (Artistes and Athletes) shall be
amended by deleting the words “Articles 7 (Business Profits)
and 14 (Independent Personal Services)”, and replacing them
with the words “Article 7 (Business Profits)”.
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Paragraph 3 of Article 19 (Government Service) shall be

amended by deleting the words “14 (Independent Personal
Services),”.

Article XI

Article 16 (Limitation on Benefits) of the Convention shall be deleted
and replaced by the following:

20

“Article 16
Limitation on benefits

Except as otherwise provided in this Article, a resident of a
Contracting State shall not be entitled to the benefits of this
Convention otherwise accorded to residents of a Contracting
State unless such resident is a ‘qualified person’ as defined in
paragraph 2.
A resident of a Contracting State shall be a qualified person
for a taxable year if the resident is:
(a) an individual;
(b)  a Contracting State, or a political subdivision or local
authority thereof;
(c) acompany, if:
(i)  its principal class of shares (and any dispropor-
tionate class of shares) is regularly traded on one
or more recognized stock exchanges; and either:
(A) its principal class of shares is primarily
traded on one or more recognized stock
exchanges located in the Contracting State
of which the company is a resident; or

(B) the company’s primary place of manage-
ment and control is in the Contracting
State of which it is a resident; or

(i)  atleast 50 percent of the aggregate vote and value
of the shares (and at least 50 percent of any dis-
proportionate class of shares) in the company is
owned directly or indirectly by five or fewer com-
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Article XI—continued

panies entitled to benefits under clause (i) of this
subparagraph, provided that, in the case of indi-
rect ownership, each intermediate owner is a resi-
dent of either Contracting State;

a person described in paragraphs 1(a) or 1(b) of Art-
icle 4 (Residence) of this Convention, provided that,
in the case of a person described in subclause (A) of
clause (i) of paragraph 1(1) of Article 3 (General Def-
initions), more than 50 percent of the person’s benefi-
ciaries, members or participants are individuals resident
in either Contracting State; or

a person other than an individual, if:

(1)

(i)

on at least half the days of the taxable year,
persons who are residents of that Contracting
State and that are entitled to the benefits of this
Convention under subparagraph (a), subpara-
graph (b), clause (i) of subparagraph (c), or
subparagraph (d) of this paragraph own, directly
or indirectly, shares or other beneficial interests
representing at least 50 percent of the aggregate
voting power and value (and at least 50 percent
of any disproportionate class of shares) of the
person, provided that, in the case of indirect
ownership, each intermediate owner is a resident
of that Contracting State, and

less than 50 percent of the person’s gross income
for the taxable year, as determined in the person’s
State of residence, is paid or accrued, directly or
indirectly, to persons who are not residents of
either Contracting State entitled to the benefits
of this Convention under subparagraph (a), sub-
paragraph (b), clause (i) of subparagraph (c), or
subparagraph (d) of this paragraph in the form of
payments that are deductible for purposes of the
taxes covered by this Convention in the person’s
State of residence (but not including arm’s length
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3.

(a)

(b)

Schedule 2—continued
Article XI—continued

payments in the ordinary course of business for
services or tangible property and payments in re-
spect of financial obligations to a bank that is not
related to the payor).

A resident of a Contracting State will be entitled to
benefits of the Convention with respect to an item
of income derived from the other State, regardless
of whether the resident is a qualified person, if the
resident is engaged in the active conduct of a trade
or business in the first-mentioned State (other than
the business of making or managing investments for
the resident’s own account, unless these activities are
banking, insurance or securities activities carried on
by a bank, insurance company or registered secur-
ities dealer), and the income derived from the other
Contracting State is derived in connection with, or is
incidental to, that trade or business.

If a resident of a Contracting State derives an item of
income from a trade or business activity conducted by
that resident in the other Contracting State, or derives
an item of income arising in the other Contracting State
from a related person, the conditions described in sub-
paragraph (a) shall be considered to be satisfied with
respect to such item only if the trade or business ac-
tivity carried on by the resident in the first-mentioned
Contracting State is substantial in relation to the trade
or business activity carried on by the resident or such
person in the other Contracting State. Whether a trade
or business activity is substantial for the purposes of
this paragraph will be determined based on all the facts
and circumstances.
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In determining whether a person is ‘engaged in the ac-
tive conduct of a trade or business’ in a Contracting
State under subparagraph (a) of this paragraph, activ-
ities conducted by a partnership in which that person is
apartner and activities conducted by persons connected
to such person shall be deemed to be conducted by such
person. A person shall be connected to another if one
possesses at least 50 percent of the beneficial interest in
the other (or, in the case of a company, at least 50 per-
cent of the aggregate vote and value of the company’s
shares or of the beneficial equity interest in the com-
pany) or another person possesses at least 50 percent
of the beneficial interest (or, in the case of a company,
at least 50 percent of the aggregate vote and value of
the company’s shares or of the beneficial equity inter-
est in the company) in each person. In any case, a per-
son shall be considered to be connected to another if,
based on all the relevant facts and circumstances, one
has control of the other or both are under the control of
the same person or persons.

If a resident of a Contracting State is neither a qualified per-
son pursuant to the provisions of paragraph 2 nor entitled to

benefits with respect to an item of income under paragraph 3

of this Article the competent authority of the other Contract-
ing State may, nevertheless, grant the benefits of this Conven-
tion, or benefits with respect to a specific item of income, if
it determines that the establishment, acquisition or mainten-
ance of such person and the conduct of its operations did not
have as one of its principal purposes the obtaining of benefits
under this Convention.
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6.

Schedule 2—continued
Article XI—continued

Notwithstanding the preceding provisions of this Article,
where an enterprise of a Contracting State derives income
from the other Contracting State, and that income is at-
tributable to a permanent establishment which that enterprise
has in a third jurisdiction, the tax benefits that would other-
wise apply under the other provisions of the Convention
will not apply to that income if the combined tax that is
actually paid with respect to such income in the first-men-
tioned Contracting State and in the third jurisdiction is less
than 60 percent of the tax that would have been payable in
the first-mentioned State if the income was earned in that
Contracting State by the enterprise and were not attributable
to the permanent establishment in the third jurisdiction.
Any dividends, interest or royalties to which the provisions
of this paragraph apply shall be subject to tax in the other
Contracting State at a rate that shall not exceed 15 percent
of the gross amount thereof. Any other income to which
the provisions of this paragraph apply shall be subject to
tax under the provisions of the domestic law of the other
Contracting State, notwithstanding any other provision of
the Convention. The provisions of this paragraph shall not
apply if:

(a) in the case of royalties, the royalties are received as
compensation for the use of, or the right to use, intan-
gible property produced or developed by the permanent
establishment itself; or

(b) in the case of any other income, the income derived
from the other Contracting State is derived in connec-
tion with, or is incidental to, the active conduct of a
trade or business carried on by the permanent establish-
ment in the third jurisdiction (other than the business of
making, managing or simply holding investments for
the enterprise’s own account, unless these activities are
banking or securities activities carried on by a bank or
registered securities dealer).

For purposes of this Article:
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the term ‘recognized stock exchange’ means:

(i) the NASDAQ System owned by the National As-
sociation of Securities Dealers, Inc. and any
stock exchange registered with the U.S. Secur-
ities and Exchange Commission as a national se-
curities exchange under the U.S. Securities Ex-
change Act of 1934;

(i1)) the New Zealand Stock Market; and

(i11)) any other stock exchange agreed upon by the
competent authorities;

the term ‘principal class of shares’ means the ordin-
ary or common shares of the company, provided that
such class of shares represents the majority of the vot-
ing power and value of the company. If no single class
of ordinary or common shares represents the majority
of the aggregate voting power and value of the com-
pany, the ‘principal class of shares’ are those classes
that in the aggregate represent a majority of the aggre-
gate voting power and value of the company;

the term ‘disproportionate class of shares’ means any
class of shares of a company resident in one of the Con-
tracting States that entitles the shareholder to dispro-
portionately higher participation, through dividends,
redemption payments or otherwise, in the earnings gen-
erated in the other State by particular assets or activities
of the company; and

a company’s ‘primary place of management and con-
trol” will be in the Contracting State of which it is a
resident only if executive officers and senior manage-
ment employees exercise day-to-day responsibility for
more of the strategic, financial and operational policy
decision making for the company (including its direct
and indirect subsidiaries) in that State than in any other
state and the staff of such persons conduct more of the
day-to-day activities necessary for preparing and mak-
ing those decisions in that State than in any other state.”
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Article XII
The last sentence of paragraph 1 of Article 22 (Relief from
Double Taxation) shall be deleted and replaced by the follow-
ing:
“For the purposes of this paragraph, the taxes referred to in
paragraphs 3(a) and 4 of Article 2 (Taxes Covered) shall be
considered income taxes.”
Paragraph 2 of Article 22 (Relief from Double Taxation) of the
Convention shall be amended by deleting the final sentence.
Paragraph 5 of Article 22 (Relief from Double Taxation) of the
Convention shall be deleted and replaced by the following:
No provision of this Convention relating to source of income
shall apply in determining credits against United States tax for
foreign taxes other than those referred to in paragraphs 3(a)
and 4 of Article 2 (Taxes Covered).”

Article XIII

Article 23 (Non-Discrimination) of the Convention shall be deleted
and replaced by the following:
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“Article 23
Non-discrimination

Nationals of a Contracting State shall not be subjected in the
other Contracting State to any taxation or any requirement
connected therewith that is more burdensome than the tax-
ation and connected requirements to which nationals of that
other State in the same circumstances, in particular with re-
spect to residence, are or may be subjected. This provision
shall also apply to persons who are not residents of one or both
of'the Contracting States. However, for the purposes of United
States taxation, United States nationals who are subject to tax
on a worldwide basis are not in the same circumstances as na-
tionals of New Zealand who are not residents of the United
States.

The taxation on a permanent establishment that an enterprise
of a Contracting State has in the other Contracting State shall
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not be less favourably levied in that other State than the tax-
ation levied on enterprises of that other State carrying on the
same activities.

3. The provisions of paragraphs 1 and 2 shall not be construed as
obliging a Contracting State to grant to residents of the other
Contracting State any personal allowances, reliefs, and reduc-
tions for taxation purposes on account of civil status or family
responsibilities that it grants to its own residents.

4. Except where the provisions of paragraph 1 of Article 9 (As-
sociated Enterprises), paragraph 6 of Article 11 (Interest), or
paragraph 6 of Article 12 (Royalties) apply, interest, royal-
ties, and other disbursements paid by a resident of a Contract-
ing State to a resident of the other Contracting State shall, for
the purpose of determining the taxable profits of the first-men-
tioned resident, be deductible under the same conditions as if
they had been paid to a resident of the first-mentioned State.

5. Enterprises of a Contracting State, the capital of which is
wholly or partly owned or controlled, directly or indirectly, by
one or more residents of the other Contracting State, shall not
be subjected in the first-mentioned State to any taxation or any
requirement connected therewith that is more burdensome
than the taxation and connected requirements to which other
similar enterprises of the first-mentioned State are or may be
subjected.

6. Nothing in this Article shall be construed as preventing the
United States from imposing a tax as described in paragraph 8
of Article 10 (Dividends).

7. This Article shall not apply to any provision of the taxation
laws of a Contracting State which is reasonably designed to
prevent or defeat the avoidance or evasion of taxes.”

Article XIV

Article 25 (Exchange of Information and Administrative Assistance)
shall be deleted and replaced by the following:
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“Article 25
Exchange of information and administrative
assistance

The competent authorities of the Contracting States shall ex-

change such information as may be relevant for carrying out

the provisions of this Convention or of the domestic laws of the

Contracting States concerning taxes of every kind imposed by

a Contracting State to the extent that the taxation thereunder is

not contrary to the Convention, including information relating

to the assessment or collection of, the enforcement or prosecu-
tion in respect of, or the determination of appeals in relation to,
such taxes. The exchange of information is not restricted by
paragraph 1 of Article 1 (General Scope) or Article 2 (Taxes

Covered).

Any information received under this Article by a Contracting

State shall be treated as secret in the same manner as informa-

tion obtained under the domestic laws of that State and shall

be disclosed only to persons or authorities (including courts
and administrative bodies) involved in the assessment, collec-
tion, or administration of, the enforcement or prosecution in
respect of, or the determination of appeals in relation to, the
taxes referred to above, or the oversight of such functions.

Such persons or authorities shall use the information only for

such purposes. They may disclose the information in public

court proceedings or in judicial decisions.

In no case shall the provisions of the preceding paragraphs be

construed so as to impose on a Contracting State the obliga-

tion:

(a) to carry out administrative measures at variance with
the laws and administrative practice of that or of the
other Contracting State;

(b)  to supply information that is not obtainable under the
laws or in the normal course of the administration of
that or of the other Contracting State;

(c) to supply information that would disclose any trade,
business, industrial, commercial, or professional secret
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or trade process, or information the disclosure of which
would be contrary to public policy (ordre public).

4. If information is requested by a Contracting State in accord-
ance with this Article, the other Contracting State shall use its
information gathering measures to obtain the requested infor-
mation, even though that other State may not need such infor-
mation for its own purposes. The obligation contained in the
preceding sentence is subject to the limitations of paragraph 3
but in no case shall such limitation be construed to permit a
Contracting State to decline to supply information because it
has no domestic interest in such information.

5. In no case shall the provisions of paragraph 3 be construed
to permit a Contracting State to decline to supply information
requested by the other Contracting State because the informa-
tion is held by a bank, other financial institution, nominee or
person acting in an agency or a fiduciary capacity or because
it relates to ownership interests in a person.

6. If specifically requested by the competent authority of a Con-
tracting State, the competent authority of the other Contract-
ing State shall provide information under this Article in the
form of depositions of witnesses and authenticated copies of
unedited original documents (including books, papers, state-
ments, records, accounts, and writings).

7. Each of the Contracting States shall endeavor to collect on
behalf of the other Contracting State such amounts as may
be necessary to ensure that relief granted by the Convention
from taxation imposed by that other State does not inure to the
benefit of persons not entitled thereto. This paragraph shall not
impose upon either of the Contracting States the obligation to
carry out administrative measures that would be contrary to its
sovereignty, security, or public policy.

8. The requested State shall allow representatives of the request-
ing State to enter the requested State to interview individuals
and examine books and records with the consent of the per-
sons subject to examination.”
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Article XV

Paragraph 1 of the Protocol to the Convention shall be deleted and
replaced by the following:

“1‘
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With reference to Articles 11 and 12:

If in any future double taxation convention with any other
country, New Zealand agrees to limit its taxation at source on
any interest or royalties to rates lower than the ones provided in
this Convention, New Zealand shall notify the United States,
and the Contracting States shall, at the request of the United
States, and without undue delay, consult each other with a view
to concluding an additional protocol to incorporate such lower
rates into this Convention.”

Article XVI

This Protocol shall be subject to ratification in accordance
with the applicable procedures in the United States and New
Zealand. The Contracting States shall notify each other in
writing, through diplomatic channels, when their respective
applicable procedures have been satisfied.

The Protocol shall enter into force on the date of the later of

the notifications referred to in paragraph 1. The provisions of

this Protocol shall have effect:

(a) inrespect of taxes withheld at source, for amounts paid
or credited on or after the first day of the second month
next following the date on which the Protocol enters
into force;

(b) inthe United States, in respect of other taxes, for taxable
periods beginning on or after the first day of January
next following the date on which the Protocol enters
into force;

(c) in New Zealand, in respect of other taxes, for taxable
periods beginning on or after the first day of April next
following the date on which the Protocol enters into
force.

Notwithstanding paragraph 2, the provisions of Article 25 (Ex-

change of Information and Administrative Assistance) shall

have effect from the date of entry into force of this Protocol,
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without regard to the taxable period to which the matter re-
lates.

IN WITNESS WHEREOQOF the undersigned, being duly authorized
thereto by their respective Governments, have signed this Protocol.

DONE at Washington, in duplicate, this first day of December 2008,
in the English language.

Roy Neil Ferguson Robert M Kimmitt

For the Government of New For the Government of the

Zealand United States of America
Rebecca Kitteridge,

Clerk of the Executive Council.

Explanatory note
This note is not part of the order, but is intended to indicate its general

effect.

This order, which comes into force on the 28th day after the date
of its notification in the Gazette, amends the Double Taxation Re-
lief (United States of America) Order 1983 (the principal order) by
adding a protocol agreed by the Governments of New Zealand and
the United States of America on 1 December 2008.

The protocol amends the Convention between New Zealand and the
United States of America for the avoidance of double taxation and the
prevention of fiscal evasion with respect to taxes on income, which
was given effect by the principal order.

The protocol is set out in new Schedule 2 of the principal order and
comes into force on the date referred to in Article XVI of the protocol.
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This order also adjusts the wording of clause 2 of the principal order
to reflect the fact that the Convention has effect in accordance with
section BH 1(4) of the Income Tax Act 2007.

Issued under the authority of the Acts and Regulations Publication Act 1989.
Date of notification in Gazette: 26 November 2009.
This order is administered by the Inland Revenue Department.

Wellington, New Zealand:
Published under the authority of the New Zealand Government—2009

32


http://www.legislation.govt.nz/pdflink.aspx?id=DLM89838
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1512385
http://www.legislation.govt.nz/pdflink.aspx?id=DLM195097

