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Takeovers Code (Class
Exemptions—Buybacks and
Rule 16(b)) Amendment Notice
2010

Pursuant to section 45 of the Takeovers Act 1993, the Takeovers
Panel gives the following notice (to which is appended a statement
of reasons of the Takeovers Panel).
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1 Title
This notice is the Takeovers Code (Class Exemptions—Buy-
backs and Rule 16(b)) Amendment Notice 2010.
2 Commencement

This notice comes into force on 29 November 2010.
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Principal notice amended
This notice amends the Takeovers Code (Class Exemptions)
Notice (No 2) 2001.

New clause 4 substituted
Clause 4 is revoked and the following clause substituted:

Exemption for buyback approved by shareholders

Every person who increases voting control as a result of the
acquisition by a code company of its own voting securities is
exempted from rule 6(1) of the Code in respect of that increase
in voting control.

The exemption is subject to the conditions in Schedule 1.”

New clause 10A inserted

The following clause is inserted after clause 10:

Rule 16(b) exemption

In relation to an increase in voting control resulting from the

allotment of voting securities under a specified transaction,—

“(a) every person is exempted from rule 7(d) of the Code to
the extent that that rule requires compliance with rule
16(b) of the Code; and

“(b) every person who issues a notice of meeting containing
the proposed resolution to approve the specified trans-
action is exempted from rule 16(b) of the Code.

The exemptions are subject to the conditions in Schedule 2.

For the purpose of subclause (1) and Schedule 2, specified
transaction means any transaction of a kind referred to in sub-
clause (4) that is identified in a notice of meeting containing a
proposed resolution to approve the transaction; and if there is
more than | such transaction referred to in the notice of meet-
ing, means each of those transactions.

The kinds of transactions that can be specified transactions are

as follows:

“(a) arights issue:

“(b) an underwriting arrangement (where the Takeovers
Code (Professional Underwriters) Exemption Notice
2004 is not relied on):
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“(c) the conversion of options and other convertible secur-
ities.”

New Schedules 1 and 2 added
The Schedules 1 and 2 set out in the Schedule of this notice
are added.

Schedule cl6
New Schedules 1 and 2 added
Schedule 1 cl4

Conditions of buyback exemption

Page
Interpretation 3
Shareholder resolution to approve buyback 4
Notice of meeting to approve buyback 5
Assumptions 6
Restriction on increase above approved maximum 7
percentage
Standard provisions consistent with rule 19A of Code 7
Annual report disclosures for long-term buybacks 7
Internet site disclosures for long-term buybacks 8
Other-means increases 9
Change of control in person P 10

Interpretation

In this schedule, unless the context otherwise requires,—
annual report includes any concise annual report

approved maximum number means the maximum number
of the Company’s own voting securities that the Company
could acquire under the buyback, and is the number required
to be disclosed under clause 3(c)(i)

approved maximum percentage means the maximum per-
centage of voting securities on issue that person P could hold
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or control after the buyback, and is the percentage required to
be disclosed under clause 3(c)(iii)

buyback means the acquisition by the Company of its own
voting securities, whether the buyback is achieved by a single
acquisition or a series of acquisitions

buyback exemption means the exemption granted by clause
4 of this notice

buyback period means the period starting on the date of the
meeting that approves the buyback, and ending on the date
on which the Company completes the acquisition or series of
acquisitions required for the buyback

calculation date means the date, identified in the notice of
meeting referred to in clause 3, used for determining the mat-
ters referred to in clause 4

Company means the code company that is acquiring its own
voting securities under the buyback

other-means increase means an increase in voting control in
the Company that is effected by a means other than the buy-
back

person P means a person who holds or controls voting secur-
ities and is relying on the buyback exemption
person P’s exempt associates means the class of persons who
are associates of person P and who are also relying on the
buyback exemption in relation to the buyback

voting security means a voting security in the Company.

Shareholder resolution to approve buyback

A buyback effected in reliance on the buyback exemption must
be approved by ordinary resolution of the shareholders of the
Company.

Neither person P nor any associate of person P may vote in
favour of any resolution concerning the buyback that relates
to person P’s increase in voting control.

If a buyback is pursuant to a non-pro rata offer to shareholders,
neither the seller (being a person who accepts a non-pro rata
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offer) nor any associate of the seller may vote in favour of the
resolution.

3 Notice of meeting to approve buyback

The notice of meeting containing the proposed resolution to

approve the buyback must contain, or be accompanied by, the

following:

(a)  full particulars of the buyback:

(b) astatement of the name of person P:

(c) the following particulars of the voting securities that
may, if the resolution is carried, be acquired by the
Company under the buyback:

(1)  the maximum number (the approved maximum
number) of its own voting securities that the
Company could acquire under the buyback:

(i) the percentage of all voting securities on issue
that the approved maximum number represents:

(i) the maximum percentage (the approved maxi-
mum percentage) of all voting securities on
issue that person P could hold or control if
the Company acquired the approved maximum
number of voting securities:

(iv) the maximum percentage of all voting securities
on issue that person P and person P’s associates,
excluding person P’s exempt associates, could
hold or control, in aggregate, if the Company ac-
quired the approved maximum number of voting
securities:

(v)  the maximum percentage of all voting securities
on issue that person P and all person P’s asso-
ciates could hold or control, in aggregate, if the
Company acquired the approved maximum num-
ber of voting securities:

(d) the consideration for the buyback, or the manner in
which the consideration will be determined, and when
it will be payable:

(e)  the reasons for the buyback:
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a statement to the effect that the increase in person
P’s voting control that would result from the buyback
would, if approved, be permitted as an exception to rule
6(1) of the Code in reliance on the buyback exemption
in clause 4 of the Takeovers Code (Class Exemptions)
Notice (No 2) 2001:
a report from an independent adviser, in relation to the
buyback, that complies with rule 18 of the Code as if—
(i)  references in that rule to an acquisition under rule
7(c) of the Code were references to the buyback
by the Company made in accordance with the
buyback exemption; and
(i)  the references to a notice of meeting were refer-
ences to the notice of meeting referred to in this
clause:
a statement by the directors of the Company, in relation
to the buyback, that complies with rule 19 of the Code
as if the reference in that rule to an acquisition under
rule 7(c) of the Code were a reference to the buyback
by the Company made in accordance with the buyback
exemption:
the assumptions on which the particulars referred to in
paragraph (c) are based, which must include the as-
sumptions referred to in clause 4:
the calculation date.

4 Assumptions
The following assumptions must be applied for the purposes
of providing the particulars of voting securities, as specified in
clause 3(c):

(2)

(b)

that the number of voting securities in the Company is
the number of voting securities on issue on the calcula-
tion date:

that there is no change in the total number of voting
securities on issue between the calculation date and the
end of the buyback period, other than as a result of the
buyback:
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(c) that person P does not participate in the buyback:

(d) that the Company acquires the approved maximum
number of its own voting securities:

(e) any other assumptions that are reasonably necessary to
ensure that shareholders are provided with the material
information required for them to be able to determine
whether to approve the resolution.

Restriction on increase above approved maximum
percentage

During the buyback period, person P must not hold or control
a percentage of the voting securities that exceeds the approved
maximum percentage of voting securities, except as a result of
an other-means increase that complies with clause 9.

Standard provisions consistent with rule 19A of Code

At the same time that the notice of meeting containing the pro-
posed resolution is sent to shareholders of the Company, the
Company must send to the Panel, in hard copy and (if possible)
in electronic form, a copy of the notice and any documents ac-
companying it that relate to the meeting.

If, before the meeting to approve the buyback, a person pub-
lishes or sends to shareholders of the Company a statement
or information that relates to the meeting but that was not re-
quired by the Code to be published or sent, the person must
send to the Panel, in hard copy and (if possible) in electronic
form, a copy of that statement or information.

Annual report disclosures for long-term buybacks

If the buyback takes place over a period of more than 12

months, every annual report of the Company issued during

the buyback period must include the following matters, in a

prominent position:

(a) asummary of the terms of the buyback, as approved at
the meeting at which shareholder approval of the buy-
back was given:
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(b) astatement, as at the end of the financial year to which

the report relates, of—

(i)  the number of voting securities on issue acquired
by the Company under the buyback; and

(i)  the number of voting securities on issue that are
held or controlled by person P, and the percentage
of all voting securities on issue that that number
represents; and

(i) the percentage of all voting securities on issue
that are held or controlled, in aggregate, by per-
son P and person P’s associates; and

(iv) the maximum percentage of all voting securities
on issue that could be held or controlled by
person P if the Company acquires the approved
maximum number of voting securities; and

(v)  the maximum percentage of all voting securities
on issue that would be held or controlled, in ag-
gregate, by person P and person P’s associates
if the Company acquires the approved maximum
number of voting securities:

(c)  astatement of the assumptions on which the particulars
referred to in paragraph (b) are based.

Internet site disclosures for long-term buybacks

This condition applies only if—

(a) the buyback takes place over a period of more than 12
months; and

(b)  the Company has an Internet site.

Following the issue of the first annual report during the buy-
back period and up to the issue of the first annual report after
the end of the buyback period, the Company must disclose on
its Internet site the information required under clause 7 to be
disclosed in an annual report.

During the buyback period and up to the issue of the first an-
nual report after the end of the buyback period, the Company
must—
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(a) announce on its Internet site any aggregate increase of
1% or more in the voting securities held or controlled
by person P since the date of the last disclosure under
this paragraph or, where no prior disclosure has been
made, since the date of the first aggregate increase of
1% or more in the voting securities held or controlled
by person P; and

(b)  maintain every such announcement on its Internet site
in a prominent position.

The announcement referred to in subclause (3)(a) must be

made as soon as the Company is aware, or ought to be aware,

that the relevant increase has occurred.

Other-means increases

During the buyback period, person P must not increase its vot-

ing control in the Company by way of an other-means increase

unless the other-means increase—

(a) is by an acquisition of voting securities approved in ac-
cordance with rule 7(c) of the Code; or

(b) is by an allotment of voting securities approved in ac-
cordance with rule 7(d) of the Code; or

(c) ispermitted by another exemption granted by the Panel.

If approval of the Company’s shareholders is required under

subclause (1)(a) or (b), the notice of meeting containing the

resolution to approve the other-means increase must contain
or be accompanied by the following:

(a) asummary of the terms of the buyback, as approved at
the meeting at which shareholder approval of the buy-
back was given:

(b)  astatement, as at the date of the notice of meeting con-
taining the resolution to approve the other-means in-
crease, of the following particulars:

(i)  the numbers and percentages referred to in clause
7(b):

(i)  the maximum percentage of all voting securities
on issue that could be held or controlled by per-
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son P after the other-means increase and comple-
tion of the buyback:

(i) the maximum percentage of all voting securities
on issue that could be held or controlled by per-
son P and person P’s associates after the other-
means increase and completion of the buyback:

(c)  astatement of the assumptions on which the particulars
referred to in paragraph (b) are based.

If an other-means increase is approved by shareholders in ac-
cordance with this clause, the reference in clause 5 to the ap-
proved maximum percentage must be taken to be a reference
to the approved maximum percentage adjusted to take account
of the other-means increase.

Change of control in person P

During the buyback period, there must be no change of control

in person P that results in another person becoming the holder

or controller of an increased percentage of the voting rights in

the Company unless the change of control in person P—

(a) is by an acquisition of voting securities in person P ap-
proved by an ordinary resolution of the Company in ac-
cordance with rule 7(c) of the Code; or

(b) is by an allotment of voting securities in person P ap-
proved by an ordinary resolution of the Company in ac-
cordance with rule 7(d) of the Code; or

(c) 1is permitted under another exemption granted by the
Panel.

If approval of the Company’s shareholders is required under

subclause (1)(a) or (b), the notice of meeting containing the

resolution to approve the change of control must contain or be
accompanied by the following information:

(a) asummary of the terms of the buyback, as approved at
the meeting at which shareholder approval of the buy-
back was given:

(b) astatement, as at the date of the notice of meeting con-
taining the resolution to approve the change of control,
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of the numbers and percentages referred to in clause
7(b):

(c)  astatement of the assumptions on which the particulars
referred to in paragraph (b) are based.

Schedule 2 cl 10A
Conditions of rule 16(b) exemption

Page
Interpretation 11
Notice of meeting to approve specified transaction 12
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Internet site disclosures for ongoing allotments 16
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Change of control in person P 18

Interpretation

In this schedule, unless the context otherwise requires,—

allotment means the allotment of voting securities under a
specified transaction; and, where the specified transaction in-
volves allotments that will occur over a period of time, means
all of those allotments

allotment period means the period starting on the date of the
meeting that approves a specified transaction, and ending on
the date of the last allotment under the specified transaction
annual report includes any concise annual report

approved maximum number means, in relation to a speci-
fied transaction, the maximum number of voting securities that
could be allotted to person P under the specified transaction,
and is the number required to be disclosed under clause 2(c)(1)
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approved maximum percentage means, in relation to a spe-
cified transaction, the maximum percentage of all voting se-
curities on issue that person P could hold or control on com-
pletion of the specified transaction, and is the percentage figure
required to be disclosed under clause 2(c)(iii)

calculation date means the date, identified in the notice of
meeting referred to in clause 2, used for determining the mat-
ters referred to in clause 3

combined specified transactions means the class of all speci-
fied transactions that are identified in a notice of meeting con-
taining a proposed resolution to approve those transactions

Company means the code company whose voting securities
are to be allotted under a specified transaction

other-means increase means an increase in voting control in
the Company that is effected by a means other than an allot-
ment under a specified transaction

person P means an allottee under a specified transaction who
is relying on the rule 16(b) exemption

person P’s exempt associates means the class of persons who
are associates of person P who are also relying on the rule
16(b) exemption in relation to the specified transaction

rule 16(b) exemption means the exemption granted by clause
10A of this notice

specified transaction has the meaning given in clause 10A(4)
of this notice

voting security means a voting security in the Company.

If person P or any of person P’s exempt associates is relying on
the rule 16(b) exemption in relation to more than 1 specified
transaction, a reference in this schedule to the specified trans-
action is a reference to each of those specified transactions.

Notice of meeting to approve specified transaction

The notice of meeting containing the proposed resolution to
approve the specified transaction (as referred to in rule 16 of
the Code) must contain, or be accompanied by, the following:
(a)  full particulars of the specified transaction:
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a statement of the name of person P:

the following particulars of the voting securities to be

allotted under the specified transaction:

(i)  the maximum number of voting securities that
could be allotted to person P under the specified
transaction (the approved maximum number):

(i)  that number expressed as a percentage of all vot-
ing securities on issue after the allotment under
the specified transaction:

(iii) the potential maximum percentage (the ap-
proved maximum percentage) of all voting
securities on issue that could be held or con-
trolled by person P on completion of the specified
transaction:

(iv) the maximum percentage of all voting securities
on issue that person P and person P’s associates,
excluding person P’s exempt associates, could
hold or control in aggregate on completion of the
specified transaction:

(v)  the maximum percentage of all voting securities
on issue that person P and all person P’s associ-
ates could hold or control in aggregate on com-
pletion of the specified transaction:

if there is more than 1 specified transaction, the particu-

lars of voting securities referred to in paragraph (c) as if

references to the specified transaction were references
to the combined specified transactions:

a statement, in addition to the statement required by

rule 16(f) of the Code, that the disclosures made in the

notice of meeting have been modified in reliance on the
exemption set out in clause 10A of the Takeovers Code

(Class Exemptions) Notice (No 2) 2001:

the assumptions on which the particulars referred to in

paragraphs (c) and (d) are based, which must include

the assumptions referred to in clause 3(2):

the calculation date.

13
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3 Assumptions

(1)  The assumptions set out in subclause (2) must be applied for

the purpose of providing the particulars of the specified trans-
action and, if necessary, of the combined specified transac-
tions, as those particulars are specified in clause 2(c).

The assumptions are as follows:

(2)
(b)

(©)

(d)

(e)

that the number of voting securities is the number of

voting securities on issue on the calculation date:

that there is no change in the total number of voting

securities on issue between the calculation date and the

end of the allotment period, other than as a result of the
specified transaction:

that, in relation to clause 2(c)(i) to (iii), person P is allot-

ted the approved maximum number under the specified

transaction, as follows:

(i)  in the case of a rights issue, person P takes up
all of its rights and no other person takes up their
rights:

(i)  in the case of the conversion of convertible se-
curities, person P converts all of its securities and
no other holder of convertible securities converts
theirs:

(iii)  in the case of an underwriting arrangement, per-
son P is allotted the approved maximum number
of securities under the arrangement:

that, in relation to clause 2(c)(iv), person P and each of
person P’s associates are allotted the maximum number
of voting securities under the specified transaction in
the manner described in paragraph (c)(i) to (iii) (which
must be read as if the references to person P were ref-
erences to person P together with all person P’s associ-
ates):

that, in relation to clause 2(c)(v), person P and each of

person P’s associates who is not an exempt associate

are allotted the maximum number of voting securities
under the specified transaction in the manner described
in paragaph (c)(1) to (iii) (which must be read as if the
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references to person P were references to person P to-
gether with each of person P’s associates who is not an
exempt associate):

(f)  any other assumptions that are reasonably necessary to
ensure that shareholders are provided with the material
information required for them to be able to determine
whether to approve the resolution.

Restriction on increase above approved maximum
percentage

Until the end of the allotment period, person P must not hold
or control a percentage of voting securities that exceeds the
approved maximum percentage, except as a result of an other-
means increase that complies with clause 7.

Annual report disclosures for ongoing allotments

If allotments under a specified transaction, or under combined
specified transactions, occur over a period of more than 12
months, every annual report of the Company issued during
the allotment period, and the first annual report issued after
the end of the allotment period, must include the matters set
out in subclause (2) in a prominent position.

The matters to be included in annual reports are as follows:
(a) asummary of the terms of the specified transaction, as
approved at the meeting at which approval for the allot-
ment of voting securities under the specified transaction
was given:
(b) astatement, as at the end of the financial year to which
the report relates, of—
(i)  the number of voting securities allotted to person
P under the specified transaction; and
(i)  the number of voting securities on issue that are
held or controlled by person P, and the percentage
of all voting securities on issue that that number
represents; and

15
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(i) the percentage of all voting securities on issue
that are held or controlled, in aggregate, by per-
son P and person P’s associates; and

(iv)  the maximum percentage of all voting securities
on issue that could be held or controlled by per-
son P on completion of the specified transaction
and, if there is more than 1 specified transac-
tion under which allotments could yet be made,
on completion of all those specified transactions;
and

(v)  the maximum percentage of all voting securities
on issue that could be held or controlled, in ag-
gregate, by person P and person P’s associates
on completion of the specified transaction and, if
there is more than 1 specified transaction under
which allotments could yet be made, on comple-
tion of all those specified transactions:

(c)  astatement of the assumptions on which the particulars
referred to in paragraph (b) are based.

Internet site disclosures for ongoing allotments

This condition applies only if—

(a) allotments under the specified transaction, or under
combined specified transactions, occur over a period of
more than 12 months; and

(b)  the Company has an Internet site.

Following the issue of the first annual report during the allot-
ment period and up to the issue of the first annual report after
the end of the allotment period, the Company must disclose on
its Internet site the information required under clause 5 to be
disclosed in an annual report.

During the allotment period and up to the issue of the first an-

nual report after the end of the allotment period, the Company

must—

(a) announce on its Internet site any aggregate increase of
1% or more in the voting securities held or controlled by
person P since the date of the last disclosure under this
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paragraph or, where no prior disclosure has been made,
since the date of the first aggregate increase of 1% or
more in the voting securities held by person P; and
(b)  maintain every such announcement on its Internet site
in a prominent position.
The announcement referred to in subclause (3)(a) must be
made as soon as the Company is aware, or ought to be aware,
that the relevant increase has occurred.

Other-means increases

During the allotment period, person P must not increase its

voting control in the Company by way of an other-means in-

crease unless the other-means increase—

(a)  is by an acquisition of voting securities approved in ac-
cordance with rule 7(c) of the Code; or

(b) is by an allotment of voting securities approved in ac-
cordance with rule 7(d) of the Code; or

(c) ispermitted by another exemption granted by the Panel.

If approval of the Company’s shareholders is required under

subclause (1)(a) or (b), the notice of meeting containing the

resolution to approve the other-means increase must contain
or be accompanied by the following:

(a) asummary of the terms of the specified transaction, as
approved at the meeting at which approval for the allot-
ment of voting securities under the specified transaction
was given:

(b)  astatement, as at the date of the notice of meeting con-
taining the resolution to approve the other-means in-
crease, of the following particulars:

(i)  the numbers and percentages referred to in clause
5(2)(b):

(i)  the maximum percentage of all voting securities
on issue that could be held or controlled by per-
son P after the other-means increase and com-
pletion of the specified transaction and, if there
is more than 1 specified transaction under which

17
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allotments could yet be made, on completion of
all those specified transactions:

(i) the maximum percentage of all voting securities
on issue that could be held or controlled by per-
son P and person P’s associates after the other-
means increase and completion of the specified
transaction and, if there is more than 1 specified
transaction under which allotments could yet be
made, on completion of all those specified trans-
actions:

(c)  astatement of the assumptions on which the particulars
referred to in paragraph (b) are based.

If an other-means increase is approved by shareholders in ac-

cordance with this clause, the reference in clause 4 to the ap-

proved maximum percentage must be taken to be a reference

to the approved maximum percentage adjusted to take account

of the other-means increase.

Change of control in person P

During the allotment period, there must be no change of con-

trol in person P that results in another person becoming the

holder or controller of an increased percentage of voting rights

in the Company unless the change of control in person P—

(a) is by an acquisition of voting securities in person P ap-
proved by an ordinary resolution of the Company in ac-
cordance with rule 7(c) of the Code; or

(b) is by an allotment of voting securities in person P ap-
proved by an ordinary resolution of the Company in ac-
cordance with rule 7(d) of the Code; or

(c) is permitted under another exemption granted by the
Panel.

If approval of the Company’s shareholders is required under

paragraph (a) or (b), the notice of meeting containing the reso-

lution to approve the change of control must contain or be ac-

companied by the following information:

(a) asummary of the terms of the specified transaction, as
approved at the meeting at which approval for the allot-
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ment of voting securities under the specified transaction
was given:

(b)  astatement, as at the date of the notice of meeting con-
taining the resolution to approve the change of control,
of the numbers and percentages referred to in clause
5(2)(b):

(c)  astatement of the assumptions on which the particulars
referred to in paragraph (b) are based.

Dated at Auckland this 22nd day of November 2010.

The Common Seal of the Takeovers Panel was affixed in the presence
of:

[Seal]

D O Jones,
Chairperson.

Statement of reasons

This notice amends the Takeovers Code (Class Exemptions) Notice
(No 2) 2001 and comes into force on 29 November 2010.

The notice replaces the existing class exemption relating to buybacks
approved by shareholders (the buyback exemption), and inserts a
new class exemption from the obligation to comply with rule 16(b)
of the Takeovers Code (the rule 16(b) exemption) in relation to 3
kinds of transactions—rights issues, underwriting arrangements, and
the conversion of options and other convertible securities. The con-
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ditions of the buyback exemption and the rule 16(b) exemption are
set out in schedules and are similar for both exemptions.

The buyback exemption is appropriate and consistent with the object-
ives of the Code because it closely mirrors the shareholder approval
mechanism, which is an exception to the fundamental rule, set out in
rules 7(c) and 15 of the Code.

The rule 16(b) exemption is appropriate and consistent with the ob-
jectives of the Code because, in respect of the 3 kinds of transactions
specified,—

. it can be impossible to comply with the requirement in rule
16(b) of the Code to state, in the notice of meeting, the actual
number of voting securities to be allotted, and the relevant
percentages, because those numbers and percentages can be
dependent on a number of factors outside the allottee’s control;
and

. all non-associated shareholders will have an opportunity to
vote on the potential allotment of voting securities under the
transactions; and

. if the non-associated shareholders approve the potential maxi-
mum allotment of voting securities to the allottee then, by im-
plication, the shareholders also approve any lesser percentage
of voting rights that may be allotted.

Issued under the authority of the Acts and Regulations Publication Act 1989.
Date of notification in Gazette: 2 December 2010.
This notice is administered by the Takeovers Panel.

Wellington, New Zealand:
Published under the authority of the New Zealand Government—2010
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